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TO AMEND SECTION 2 OF THE CLAYTON ACT 





THURSDAY, JUNE 21, 1956 


Untrep States SENATE, 
SuBcoMMITTEE ON ANTITRUST AND Monopo.y 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10: 05 a. m., in the caucus 
room, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver, O’Mahoney, and Langer. 

Also present : Senators Watkins and Long; Joseph A. Seeley, assist- 
ant counsel, and Thomas B. Collins, professional staff member. 

Senator O’Manoney. The meeting will please come to order. 

I had expected Senator Kefauver to be here at the opening of this 
session. Word hascome that he has just landed at the airport. ‘Trans- 
portation is waiting to bring him here. 

As acting chairman of the Subcommittee on Antitrust and Monop- 
oly, a subcommittee of the Judiciary Committee, I have another hear- 
ing to open at 10:30 this morning. So as not to keep the witnesses 
who have assembled here sitting twiddling their thumbs while the cab 
is bringing Senator Kefauver to relieve me here, I wanted to make 
certain preliminary announcements with respect to this hearing. 

There have been referred to our committee several bills dealing with 
allied topics: 

S. 11, which was introduced by Senator Kefauver and several col- 
leagues, to amend the Robinson-Patman Act in order to eliminate a 
provision of that law which has been regarded by many small busi- 
nesses throughout the land as a dangerous provision respecting the 
survival of many small businesses. 

There is also before the committee a bill introduced by Congressman 
Byron Rogers of Colorado, H. R. 1840; and a bill introduced by Sena- 
tor Capehart of Indiana, S. 780. Senator Capehart desires to testify 
about that measure. 

(S. 11, H. R. 1840, and S. 780 are as follows:) 


[S. 11, 84th Cong., 1st sess.] 


A BILL To amend the Robinson-Patman Act with reference to equality of opportunity 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes’, approved October 15, 1914, as amended (15 
U. S. ©. 13 (b)) is hereby amended to read as follows: 

“Seo. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 


1 





2 TO AMEND SECTION 2 OF THE CLAYTON ACT 


and unless justification shall be affirmatively shown, the Commission is au- 
thorized to issue an order terminating the discrimination: Provided, however, 
That unless the effect of the discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce it shall be a 
complete defense for a seller to show that his lower price or the furnishing of 
services or facilities to any purchaser or purchasers was made in good faith 


to meet an equally low price of a competitor, or the services or facilities furnished 
by a competitor.” 


[H. R. 1840, 84th Cong., 2d sess.] 


AN ACT to reaffirm the national publie policy and the purpose of Congress In the laws 
avainst unlawful restraints ot monopolies, commonly designated “antitrust” laws, 
which among other things prohibit price discriminations; to aid in intelligent, fair, and 
effective administration and enforcement thereof; and to strengthen the Robinson-Patman 
Anti-Price Discrimination Act and the protection which it affords to independent busi- 
ness, the Congress hereby reaffirms that the purpose of the antitrust laws in prohibiting 
price discriminations is to secure equality of opportunity of all persons to compete in 
trade or business and to preserve competition where it exists, to restore it where it is 
destroyed, and to permit it to spring up in new fields 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes”, approved October 15, 1914, as amended 
(15 U. 8S. C. 18 (b)), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is au- 
thorized to issue an order terminating the discrimination: Provided, however, 
That unless the effect of the discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce it shall be a 
complete defense for a seller to show that his lower price or the furnishing of 
services or facilities to any purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or the services or facilities furnished 
by a competitor.” 

Passed the House of Representatives June 11, 1956. 

Attest: 


RAateH R. Roperts, Clerk. 


{S. 780, 84th Cong., 2d sess.] 


A BILL To define the application of the Clayton and Federal Trade Commission Acts to 
certain pricing practices 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Clayton Act (388 Stat. 730; 15 U. 8. C. 
13), as amended, is further amended by deleting the period at the end of sec- 
tion 2 (b) thereof and adding the following: “: And provided further, That in 
any proceeding involving an alleged violation of this section, it shall be a com- 
plete defense to a charge of discrimination in price, or in services or facilities 
furnished, if the seller shows that his lower price, or his furnishing of greater 
services or facilities, was made in good faith to meet an equally low price of, 
or services or facilities of comparable value furnished or offered by, a competitor : 
And provided further, That it shall not be a violation of this Act for a seller 
acting independently, to sell at delivered prices, or to absorb freight to meet in 
good faith an equally low price of a competitor. Any price or pricing practice 
permitted by this or the preceding proviso shall not be prohibited under section 5 of 
the Federal Trade Commission Act (38 Stat. 719, as amended, 15 U. 8. C. 45): 
Provided, however, That a seller shall not be deemed to have acted in good faith 
within the meaning of that term as used in this section if he knew or should 
have known that the competitor's offer or price was unlawful and nothing in this 
section shall make lawful any contract, combination, or conspiracy in restraint 
of trade or any act to monopolize, or conspiracy or attempt to monopolize, trade 
or commerce among the several States.” 


Senator O’Manoney. I am very happy to be able to announce that 
there seems to be a growing recognition throughout the country, if not 
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in the newspapers, of the fact that little business and its troubles are 
beginning to be acutely recognized by businessmen all over the United 
States. 

We had a striking illustration of the meaning of this growth of com- 
prehension of what concentrated economic — er is doing to economic 
freedom on the floor of the Senate the day before yesterday, when the 
bill which I introduced on behalf of other Members of the Senate to 
give automobile dealers their day in court was passed by a vote of 75 
tol. 

It was a remarkable thing to read some of the stories which were 
published in the newspapers yesterday morning with respect to that 
measure. One would have imagined, from some of those stories, that 
the Senate had taken the acting chairman of the subcommittee over its 
collective knee and spanked him, whereas the fact of the matter was 
that a titanic effort was made on behalf of the large automobile 
manufacturers of the country to defeat the bill. 

That effort failed completely. A motion was made by the one Sena 
tor who voted against the bill, the senior Senator from Michigan, to 
recommit the measure, but the sentiment among the automobile dealers 
throughout the United States was so strong for the enactment of this 
bill that in the final analysis he was compelled to move to lay his 
motion upon the table. 

The vote of 75 to 1 was a complete victory for those of us who have 
been speaking up in the Senate and in the House in favor of estab- 
lishing economic freedom for all businesses, and breaking the clutch 
that concentrated economic power through gigantic corporations has 
fastened upon the interstate and foreign commerce of the United 
States. 

I want to make this matter very clear, because I have been accused 
over many years of advocating the abolition of big business. That 
accusation is the device of those who would prevent reform, a campaign 
by which they hope to discredit those of us who have been willing to 
make this long battle for economic freedom. 

I have never said that big business was inherently an evil, not from 
the day that I introduced the resolution under which was established 
the Temporary National Economic Committee. Even in those days, I 
sought to make it clear that, recognizing though we must the great 
advances made by technology and invention and discovery, science in 
all its forms, the improvement of the means of transportation and 
communication which has practically wiped out political and geo- 
graphical boundaries, we must recognize that big business is a necessity. 

We could not have fought the war without big business. But it 
is a very different thing to say that big business is a necessity and to 
say, as some of the public ists do, that big business ought to be per- 
mitted to operate urder its own rules, and without any regulation in 
the public interest. 

I want to repeat what I have said many times before: Regulation 
is one thing; control is another. The Constitution of the United 
States provides, in the simplest of simple language, that the Congress 
of the United States shall have power to regulate commerce among 
the States, with foreign nations, and with the Indian tribes. 

The word “regulate” comes from the Constitution of the United 
States. So when we say we stand for the regulation of commerce, we 
are not occupying any seditious, any subversive, any Socialist, any 
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Communist point of view. We are expressing only the point of view 
of the great men who drew the Constitution of the ‘United States. 

The ‘only control that is sought to be established over commerce in 
the United States is the control that big business seeks to establish, 
the control by which it erects block after block : against the existence 
of small business, and this control has become so great that it extends 
even to the Middle East, where the tensions of “the world are now 
concentrated, and where almost any day war may break out, not over 
any principles of freedom and liberty, but over who shall control the 
oil production of the Middle East. 

The newspapers have forgotten, but it is a fact, that in 1953 the 
Department of Justice under its present leadership filed in the Federal 
Court for the District of Columbia a civil action against five American 
oil companies, accusing them of having participated in the establish- 
ment of an international cartel with respect to the production and the 
distribution of oil. 

That case has been transferred to New York. It has not yet been 
tried, because naturally these oil interests in the Middle East, in the 
Arabian Peninsula, are of the greatest delicacy. 

Let me make this statement for the record: The Constitution of the 
United States says in words that nobody can misunderstand that no 
State may enter into any agreement with any other State or with any 
other State or with any foreign nation without the consent of Congress. 

Yet the Standard Oil Company of New Jersey, created by the 
State of New Jersey, which issued its charter, the Standard Oil Com- 
pany of New York with its New York charter, the Standard Oil 
Company of California with its California charter, and others, have 
entered into agreements with foreign nations over the production and 
the distribution of oil. 

The British Government was never bothered by any scruples with 
respect to private contracts with foreign governments. The British 
Government established the Anglo-Iranian Oil Co., owned by the 
British Government and the Iranian Government, and the Standard 
Oil Company of New Jersey entered into a combination with that 
company. 

It is not necessary for me here to tell that story. It will be told. 
I cite it now only for the purpose of showing that those of us who 
are fighting for economic freedom for little business are fighting for 
constitutional principles; and those who are resisting that fight, no 
matter where they be, in government or out of government, in the 
chanceries of Wall Street or mere spokesmen for these large com- 
panies in the law offices of Washington and of the various capitals of 
the States—those, I say, who are resisting the regulation of com- 
merce in the public interest are working against a fundamental prin- 
ciple of the Constitution of the United “States. 

It is not any wonder there is a great deal of interest in these hear- 
ings. Groceries and drug merchants, operators of all sorts of busi- 
nesses, little businesses, in the small communities which depend upon 
those businesses for the employment of thousands of individuals, 
businesses which are operated for the service of the ane of those 
communities, are seeing those small businesses compelled to fight for 
their very existence because Congress has not as yet been able, nor has 
the executive branch of the Government been able to suggest the 
rule of order and the decent commercial arrangements whereby little 
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and big can live together for the development of the United States, 
for the preservation of its economic strength, so that it may not be 
weakened in the conflict which we know exists in the world between 
the principles of free government as established in the Constitution, 
and the principles of totalitarianism as exhibited in Russia, as form- 
erly exhibited in Germany and in Italy, and as presently exhibited in 
Spain and in some South American countries. 

If we are to preserve government of the people, by the people, and 
for the people, it will be essential for the Congress of the United 
States to put a stop to the throttling of little business by concentrated 
economic power, and that can be done only through regulation of com- 
merce, which authority was given to the Congress by the Founding 
Fathers of the United States. 

I think it is not too much to say that the fight against communism 
is to be waged right here in the United States upon this issue, whether 
the Congress shall regulate commerce or whether irresponsible man- 
agers of big business shall regulate it. That is the issue. 

And the fact is that the people of the United States are on the 
side of regulation in the public interest by the Government established 
by the people, the free democratic Government——and I spell that 
“democratic” with a small “d”—of the United States. They want that. 

That is why we had an almost unanimous vote upon the floor of the 
Senate the day before yesterday to give the automobile dealers, who 
are independent, self-owned and self-managed business concerns, their 
opportunity to thrive and to prosper. 

| see the Senator from Tennessee is entering the room. 

Senator Kefauver, I welcome you from your travels. 

Senator Keravver. Please goon with your speech. I am enjoying it. 

Senator O’Manonry. I will yield to you in just a moment. 

I want to say, since the House passed H. R. 1840 by an overwhelming 
vote of 393 to 8, and the Senate passed the O’Mahoney bill for giving 
the automobile dealers their day in court by a vote of 75 to 1, interest 
has been growing in these hearings. 

And it is our obligation, of course, as quickly as possible, to give 
opportunity to all who may desire to be heard, so that all of the facts 
may be laid on the table. 

I have here a list of 44 witnesses who desire to be heard. Only yes- 
terday, Senator Langer introduced me to Mr. Glenn F. Nelson, presi- 
dent and general manager of the Pioneer Oil & Coal Co., of Fargo, 
N. Dak., who desires to be heard upon this matter. 

Senator Lancer. Representing 400 companies in North Dakota and 
Minnesota, filling station operators and jobbers. 

Senator O’Manonry. I have a telegram from the State of Wyoming, 
I have letters from the State of Wyoming, from those who deat to 
express themselves, because in the filling station business to which Mr. 
Nelson belongs, and the small refiner, the danger signals are already 
flying, that unless Congress steps in to provide a rule of survival, the 
big unregulated petroleum companies will close the doors of the small 
refiners. When that happens, as I said upon the floor the other day, 
the Senate seat will be vacated, because there will be no longer any 
States to be represented, because commerce and business will be con- 
ducted from Wall Street once again instead of from Washington 
where it ought to be conducted. 
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I hope I have not trespassed upon your time in opening this session, 
[ thought it was only a courtesy to you that you should not be com- 
pelled to sit idly here while waiting for the plane to bring Senator 
Kefauver to our table. I felt that it was desirable that you should at 
least have a picture of the point of view from which the acting chair- 
man of this Subcommittee on Antitrust and Monopoly approaches this 
question. 

As I say, it will take some time, of course, if we were to hear all of 
these witnesses at length. We have got to work out a schedule by 
which to avoid cumulative testimony, while at the same time giving 
every group interested in the problem the opportunity to be heard. 

Mr. Collins, who is the first witness for this morning? 

Mr. Couiins. Mr. Henry Bison, associate general counsel of the 
National Association of Retail Grocers. 

Senator O’Manoney. Senator Kefauver, because I must go to the 
other section of the Antitrust and Monopoly Subcommittee where we 
are opening this morning a hearing on concentration in the processing 
and distribution of meat, I turn the gavel over to you, sir, and I wish 
you luck. 

Senator Krravuver. I assume you will be back to preside at the 
hearings later on. 

Senator O’Manoney. Oh, yes, I will be back. 

Thank you. 

Senator Krravuver. I will carry on until you get back. 

(At this point Senator Kefauver assumed the chair.) 

Senator Krravuver. Before the witness testifies, I have a very short 
statement I wish to read. 

First, I am advised that Senator Dirksen has sent notice that he had 
intended to be here and would be here except that he is with General 
Gruenther in connection with the Appropriations Committee, and he 
will be present later on. 

Today this subcommittee will consider hearings on S. 11. We also 
have before us the companion bill, H. R. 1840, introduced by Repre- 
sentative Rogers of Colorado, which was passed by the House on 
June 11 by a vote of 393 to 3. 

These bills are identical except for the preamble of HI. R. 1840, 
which contains a declaration of purpose and policy. 

Both of these bills would amend section 2 (b) of the Clayton Act 
by limiting the so-called good-faith defense provided by that sub- 
section to alleged price discriminations only in those cases where the 
effect of discrimination does not substantially lessen competition or 
tend to create a monopoly. 

The purpose of the bill or bills is to modify the doctrine enunciated 
by the Supreme Court in the Standard Oil case, that regardless of 
the injurious effect on competition, it is a complete defense to a charge 
of price discrimination for a seller to show that his price differentia] 
was made in good faith to meet a lawful and equally low price of a 
competitor. 

In other words, the seller could establish a complete defense to a 
charge of price discrimination, even where the effect may be to injure, 
destroy, or prevent competition with any other person who either 
grants or knowingly receives the benefits of such discrimination or 
with customers of either of them. 
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It has already been noted by the sponsors of H. R. 1840 that this bill 
in no way changes the present law insofar as it relates to basing 
points unless they are used to bring about a discrimination. And it 
would in no way change any past court decisions on basing points or 
other delivered price systems. 

The bill is not concerned with price-fixing systems. It has but one 
purpose, and that is to protect small business from the abuse of price 
discrimination and thus give small business a more nearly equal 
opportunity to compete, which was originally intended to be the in- 
tention of Congress in amending section 2 of the C layton Act in 1936 
when it passed the so-called Robinson-Patman bill. 

Since 1951, the year that the Supreme Court decided that case, many 
associations representing small businesses have been concerned about 
the effect of the Court’s decision upon their members. They state that 
since the Standard Oil of Indiana decision, there has been a serious 
deterioration in the effectiveness of the Robinson-Patman Act. 

Generally, these statements of representatives of small business 
indicate this segment of our economy is disturbed, and the Court’s 
ruling may result in a return to the business conditions exis sting prior 
to the enactment of the Robinson-Patman Act in 1936, 

We also have before us another bill, S. 780, introduced at the same 
session of Congress by Senator Capehart, of Indiana. This bill would 
in effect enact into law the Supreme Court’s decision in the Standard 
Oil case. 

S. 780 provides expressly that it shall be a complete defense to a 
charge of price discrimination if the seller shows that his lower price 
was made in good faith to meet an equally low price by a competitor, 
but this bill goes further and attempts to legislate concerning another 
law, section 5 of the Federal Trade Commission Act, with reference to 
the use of delivered pricing systems and freight rate absorption. The 
latter provisions of 5. 780 are matters with which we are not direc tly 
concerned here, and the subcommittee will, therefore, direct the test1- 
mony to those provisions of S. 780 which are opposed or pertain to the 
provisions of S. 11 and H. R. 1840 which are now under consideration, 

Lengthy hearings. have already been held on the pending bills, 
Ht. R. 1840 and S. 11, and a very considerable volume of testimony 
has been received in hearings before the House Judici ‘lary Committee 
Subcommittee on Antitrust and Monopoly and the House Small Busi 
ness Committee, as well as before this ao ‘committee during the exten- 
sive hearings which were held last yea 

‘The testimony already received by the several congressional com 
mittees on this subject totals more than 4,000 pages in tr: anseript, 

exclusive of exhibits, and also there is a very clear statement of the 
pros and cons on this bill in the Congressional Record of June 11, 
on which day it was passed in the House of Representatives, beginning 
on page 9013 of the Congressional Record of that date. 

In the hearings which we are now holding, we will conclude the 
receipt of views by parties in favor or opposed to the pending bills. 
The committee is willing to receive any further testimony which 
presents a new or different position or gives additional reasons in 
favor of or in opposition to these bills, and which is not cumulative 
or repetitious of what has already been heard by the several com- 
mittees which have devoted so much time to these various proposals. 
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The subcommittee welcomes any new views which may be presented, 
especially the views of any of our many colleagues who are cosponsors 
of S. 11. However, because of the large number of requests which 
we have received, the Chair will incorporate in our record, by reference, 
any of the previous statements and testimony given by witnesses who 
are now asking to appear once more, or we will receive a written 
statement now and ask that each witness presenting such statement 
limit his testimony to a brief summary thereof, in accordance with 
section 133 (e) of the Legislative Reorganization Act. 

Any distinctly new or different matters which have not alread 
been covered in other hearings before this or other subcommittees will 
be welcomed. 

The Chair wants to make it clear the subcommittee will approach 
these problems in an objective manner, and will be guided bs the 
evidence presented at these hearings. 

Senator Langer, do you have any observations you want to make? 

Senator Lancer. I have none at this time. Thank you, sir. 

Senator Kerauver. Senator Watkins? 

Senator Warxrns. I have not a statement, Mr. Chairman. I re- 
ceived some 20 telegrams from my home State vigorously objecting 
to the short notice that has been given to this hearing. Some of them 
are from well-established business houses, and others are from rather 
small business houses. 

They both claim they want to appear, and I wonder what provision 
has been made to give these verde an opportunity to be heard. I 
do not know what they are going to say. They do not say it in the 
telegrams, the ground they urge, either for or against the bill, but 
they do want to be heard. 

Senator Lancer. Might I say, in the absence of Senator Kefauver, 
Senator O’Mahoney and I served notice yesterday that we would give 
every opportunity next week or the week after for anyone who desires 
to be heard to be heard. 

Senator Watkins. This is not to be a 1-day hearing ? 

Senator Langer. Oh, no, it is not to be a 1-day hearing. It may 
run along, as the chairman said a while ago in his statement, it will 
run along so that everyone who has any viewpoint upon this subject 
may be heard, even though it is a brandnew viewpoint which never 
has been considered by anyone. 

Senator Kerauver. Yes, that is right. Of course, we are cognizant 
of the fact that time is getting rather short for the ending of this 
session, but I think it would be our idea to hear as many witnesses as 
we can today; and then certainly some day next week any who feel 
they have not had sufficient notice will be given time. 

Senator Warxkins. Would you indicate now about what time next 
week, so that I may advise these people ? 

Senator Kerauver. Wednesday or Thursday. 

Senator Warkins. That does not give quite enough time. You see, 
we are 2,000 miles away. This came out of the clear blue sky, as far 
as I am concerned. 

Senator Keravuver. I would think Thursday, Senator Watkins. 

Senator Warxins. A week from today. I will so notify them. I 
do not know how many will actually come; they may have a repre- 
sentative to state their views. 
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Senator Keravver. I think it is fair to state this bill has been pend- 
ing here, and there has been testimony from time to time by various 
and sundry people who wanted to testify about it, so I do not think 
anybody has been unaware of this, because we have been having testi- 
mony on this before. 

Do you want to file the telegrams ? 

Senator Warxtns. I do not want to file them now. The purpose is 
to get them some time to appear here. 

Senator Krrauver. Let’s say next Thursday, a week from today. 

Senator Lancer. Make it 10 o’clock in the morning, Mr. C hairman. 

Senator Kerauver. Ten o’clock in the morning. 

Mr. Bison. 

Mr. Bison, you are Associate General Counsel of the National As- 
sociation of Retail Groc ers, with headquarters in Washington; is that 
correct ? 


STATEMENT OF HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF RETAIL GROCERS 


Mr. Bison. That is correct, Senator. 

Senator Kerauver. I do not know if Senator O’Mahoney an- 
nounced it, but Mr. Joseph Seeley and Mr. Tom Collins will act as 
counsel for the subcommittee in consideration of this legislation. 

Mr. Bison, you have a statement which seems to be pretty long. 
Would it be all right with you to file your statement? We will order 
it to be printed in the rec ord at this point, and ask you to summarize 
any particular points that you wish to bring out. 

Mr. Bison. It would be very agreeable to me, Senator, to do that. 
I understand you have many witnesses, and I would be glad to co- 
oper ate by summarizing my statement. 

Senator Kerauver. Without objection, this statement as submitted 
will be printed in the record at this point, and Mr. Bison will sum- 
marize the statement and bring out any particular viewpoints that he 
thinks the subcommittee should be advised of. 

(Mr. Bison’s prepared statement is as follows :) 

The National Association of Retail Grocers represents independent food- 
market operators across the Nation. Its membership includes small- and 
medium-size stores as well as large supermarkets. 

Founded in 1893, the association is a federation of 42 State associations with 
363 local affiliates. Next year it will hold its 58th annual convention in Chicago, 
Ill. The headquarters of the association is at 360 North Michigan Avenue, 
Chicago. My address is 917 15th Street NW., Washington, D. C. 

On June 19 of this year, the Robinson-Patman Act became 20 years old. 
Within the two decades of its existence it has become perhaps the most promi- 
nent antitrust law entirely related to distribution practices. As with practically 
every antitrust law, it arose out of a need to prevent recurrent abuses of 
economic power which threaten the competitive system. House Report No. 
2287 described its purpose as follows: 

‘The purpose of this proposed legislation is to restore, so far as possible, 
equality of opportunity in business by strengthening antitrust laws and by pro- 
tecting trade and commerce against unfair trade practices and unlawful price 
discrimination, and also against restraint and monopoly for the better protec- 
tion of consumers, workers, and independent producers, manufacturers, mer- 
chants, and other businessmen.” 

Today, as a result of 2 decision by the Supreme Court (Standard Oil Co. v. 
Federal Trade Commission, 340 U. S. 231) the Robinson-Patman Act is in a 
seriously weakened condition. Under an interpretation which the Supreme 
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Court reached in this case, a justification was created permitting discrimina- 
tions which can injure competition substantially or tend to create a monopoly. 
What this means in concrete terms can best be explained by considering the 
application of the act to price discriminations. 

Section 2 (a) of the law makes it unlawful for a person engaged in inter- 
state commerce to discriminate in price between different purchasers provided— 

(1) he acted in the course of interstate commerce ; 

(2) the purchase involved either the same commodity or commodities of 
like grade and quality ; 

(3) the commodity or commodities were sold for use, consumption, or 
resale within the United States, its Territories or possessions ; 

(4) the differential in the prices paid by purchasers exceeds due allow- 
ance for differences in the cost of manufacture, sale, or delivery that arise 
from differing methods of sale or delivery and differing quantities purchased 
by each purchaser ; 

(5) the difference in prices charged was not in response to changing con- 
ditions affecting the market or the marketability of the goods sold ; 

(6) the probable effect of the discrimination is to lessen competition sub- 
stantially or tend to create a monopoly in any line of commerce, or to injure 
competition with the seiler, a favored buyer, or the customers of either 
of them. 

However, under the act as presently interpreted a price discrimination between 
different purchasers which meets these conditions is nevertheless permissible 
when given to meet competition in good faith. H. R. 1840 proposes to amend 
the act so that “meeting competition” will not constitute a defense in the face 
of affirmative proof that the probable effect of the discrimination is to injure 
competition substantially or tend to create a monopoly. In other words, the 
bill would make the defense of meeting competition inapplicable in a case where 
the Federal Trade Commission shows by aflirmative proof that substantial injury 
to competition is likely to result from the discrimination. 

At the outset it will be helpful to make clear that H. R. 1840 does not pro- 
hibit meeting competition. The right of competitors to do this is basic in our 
economic system. What the bill does prohibit is confined to the meeting of 
competition by means of a discriminatory practice which is likely to result in 
seriously injuring the competitive system. The burden of proving such injury 
is on the Federal Trade Commission. Hence the bill does not deny to anyone 
the right to meet competition. 

There are many instances where a right, which is good in and of itself, be- 
comes an evil when exercised in a manner that infures the public. The right 
of free speech, for instance, does not license anyone to yell “fire” in a crowded 
theater just to see those present scramble out of their seats. Most if not all 
of the rights we as a free people enjoy are conditioned in a way that recog- 
nizes an accompanying duty to others and particularly to the public interest. 

Surely, if it is shown that the probable result of a discrmination is to iniure 
competition substantially, there is no legitimate justilication for permitting 
the practice. But that is not the law today insofar as discriminations under the 
Robinson-Patman Act are concerned. The Supreme Court has held that meet- 
ing competition is a complete defense to a charge of price discrimination even 
where, in the terms of the act, “the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of 
commerce.” 

This injury standard in practically the same words is used in two other 
sections of the Clayton Act, namely, in section 3 prohibiting certain exclusive 
dealing agreements and in section 7 prohibiting harmful mergers. In both of 
these instances, the prohibited conduct is defined, in terms of effect, on the 
basis of whether it may substantially lessen competition or tend to create a 
monopoly in any line of commerce. This raises a strange anomaly for the 
Clayton Act prohibits exclusive dealing agreements and mergers when their 
effect may be substantially to lessen competition or tend to create a monopoly, 
but permits discriminations having the same injurious effect. 

It is difficult to imagine any justification for this inconsistency. If it is in 
the public interest to protect the competitive economy from probable injuries 
arising out of harmful mergers and exclusive dealing arrangements, why is 
it not equally in the public interest to prevent discriminations having the same 
undesirable effect? 
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The purpose of the Clayton Act is to protect the competitive system fron 
certain practices which are likely to injure that system. What reason can there 
be then for the act to prohobit some of these harmful practices while allowing 
others? 

Here we find a basic necessity for approving H. R. 1840. Essentially, the bil! 
restores consistency in the Clayton Act by making the defense of meeting com 
petition inapplicable in a discrimination case where the evidence shows that 
the probable effect of the practice is to injure competition substantially. In 
principle, it proposes that the controlling consideration of protecting the com 
peitive economy apply to harmful discriminations just as it does to harmfu 
mergers and exclusive dealing agreements. 

The Supreme Court, in making meeting competition a complete defense, sub 
stituted “purpose” for “result” as a test for prohibiting injurious discriminatory 
practices. In so doing, the Court gave to unscrupulous buyers the right to extract 
from their suppliers unearned discounts and other price preferences which frus 
trate the basic policy of the act—to protect the competitive economy. H. R. 1840 
would prevent this by reestablishing the principle that protecting the competi 
tive economy from substantial injury is independent of and superior to the right 
of any buyer to receive harmful discriminatory preferences. 

As we have observed, the Supreme Court gave an absolute status to the dk 
fense of meeting competition. By this is meant that the defense applies irre 
spective and notwithstanding that the probable effect of the discrimination is 1 
injure competition substantially or tend to create a monopoly. However, the 
harm that is created by this interpretation cannot be appreciated until con 
sideration is given to what constitutes “meeting competition,” and how far 
this defense goes in permitting harmful discriminations which without the de 
fense would be prohibited under present law. 

First there is the question of whether it permits meeting a price whi 
is discriminatory and illegal under the act. The great weight of opinion o1 
this question is that the lawfulness of the price being met is not an absolute 
condition to the defense. The majority report of the Attorney General's Na 
tional Committee To Study the Antitrust Laws in accord with this view (p. 182 
of the report). And in Balian Ice Cream Co. v. Arden Farms, the United States 
Court of Appeals for the Ninth Circuit held, in an opinion rendered ou Octobe 
31, 1955, that it was not incumbent on a defendant in a private suit to establish 
the lawfulness of the prices which it claimed to meet. While the circuit court 
reached this conclusion in the circumstances of the particular case before it, 
there is sound reason to believe that its interpretation will in time become more 
generally applied. 

Some who have considered this matter take the view that anyone charged with 
giving an illegal discrimination who defends himself on the ground that he met 
competition “should be deemed to have met a lawful price unless he knew 
had reason to believe otherwise” (Attorney General’s Committee report, p. 182) 
Under this rule the burden would fall on the Federal Trade Commission (or the 
injured party in a private suit) to prove what lay in the seller’s mind. Conside1 
the maze of problems the Cormmission would have in proving the seller’s state of 
mind when he granted the discrimination. Consider also that under this inter 
pretation, a seller faced with a demand for a discriminatory reduction in price 
by a large coercive buyer would be foolish to make a serious effort to determine 
if the price he was meeting was in fact a legal one. Since, in the event the Com 
mission filed a complaint against him, he would be deemed to have met a lawful 
price unless the Commission proved he knew or had reason to believe it was 
illegal, a thorough investigation of his own might only serve to provide the Com 
Mmussion with evidence against him. 

Thus, in many instances the seller who is callous or indifferent about treating 
all his customers fairly would be in a safer legal position than the seller who 
conscientiously endeavored to live up to this obligation. Furthermore, it is 
clear that because “lawfulness” of a price being met by means of a discrimination 
is not an essential element of the defense of meeting competition, one harmful 
price discrimination can legally justify another and even several others. ‘The 
net result is a law which actually encourages and permits practices that it was 
intended to prevent. 

The meeting competition defense is also broadly interpreted to allow a syste 
matic and continuous discriminatory practice and not just a sporadic or isolated 
discrimination to meet a particular price of a competitor. Furthermore, it is 
also held to allow sellers to use discriminations not alone as a defense to retain 
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a customer, but also in an offensive manner to acquire new ones even where the 
seller cuts his price for the favored buyer below that offered to such buyer by 
the seller’s competitor (Attorney General’s Committee report, pp. 182-184). 

Therefore when the broad scope of discriminations permitted under the meet- 
ing competition defense is analyzed it becomes evident that the purpose of the 
act in preventing substantial injuries to the competitive system is seriously under- 
mined. It is very doubtful if anyone can state in precise terms the limit to 
which a seller can use the defense of meeting competition as a justification for 
granting harmful discriminations. Unless H. R. 1840 is passed it may never 
be possible to know this. But this much seems certain. There will be a gradual 
extension of the discriminatory practices legalized under the protective mantle 
of the defense. An instance showing this trend to be already at work is that 
despite the fact that the Supreme Court’s opinion in the Standard Oil case ex- 
pressly referred seven times to sellers meeting a competitor’s lawful price, there 
is as has been shown at least one court decision holding that lawfulness of a 
competitor's price is not an essential element for justifying a price discrimination 
on the grounds of meeting competition. And the broad interpretation of the 
defense recommended by a majority of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws previously mentioned will certainly tend 
to persuade the courts to follow a rule of great liberality in permitting sellers 
to justify discriminations otherwise prohibited by the act. Inevitably a rising 
tide of harmful discriminations will circumvent the law unless the act is amended 
to reestablish as a test of prohibition probable substantial injury to competition 
irrespecitve of private motivation. 

The importance of H. R. 1840 in preserving competitive opportunity in retail 
food distribution cannot be separated from the overall purpose of the Robinson- 
Patman Act and the conditions that led to its enactment. 

In the early 1930's oppressive discriminations had spread throughout the econ- 
omy on such an unprecedented scale that great concern was expressed in Con- 
gress and elsewhere over the survival of independent merchants, processors, and 
manufacturers. 

As a result, Congress ordered two investigations. The first was conducted by 
the Federal Trade Commission which made its report in 1934. Another was 
conducted by the Patman committee which made its report in 1936. 

The Federal Trade Commission reported as follows: 

“As shown elsewhere, the ability of the chainstore to obtain its goods at lower 
cost than independents and of large chains to obtain goods at lower cost than 
small chains is an outstanding feature of the growth and development of chain- 
store merchandising. These lower costs have frequently found expression in 
the form of special discounts, concessions, or collateral privileges which were 
not available to smaller purchasers. * * * 

“There were interviews with 129 manufacturers in the grocery group, 76 of 
which admitted that preferential treatment in some form was given. Thirty- 
three of the manufacturers interviewed stated positively that threats and co- 
ercion had been used by chainstore companies to obtain preferential treatment.” 

The Patman committee report produced additional evidence of substantial 
price discriminations in favor of very large retailers over their smaller com- 
petitors. It disclosed that over $6 million was paid by manufacturers to 1 chain 
in 1 year. These payments were made under the guise of advertising allow- 
ances. 

The evidence was overwhelming that price discriminations were so rampant 
as virtually to destroy equality of opportunity to compete in many lines of 
business. It was agreed by virtually every fairminded person that such con- 
dition was causing irreparable harm and injury to the political, social, and 
economic interests of the people. 

On June 19, 1936, the Robinson-Patman Act became law. This date marks a 
new era when for the first time a really serious effort was made to protect the 
right of independent business to compete on a basis of fairness and equity with 
all competitors regardless of size. This represented a long step forward, for 
it gave full recognition to the fact that in order to preserve free competition, 
fair competitive practices must be required as a national policy. 

During the last two decades since the act became law, the retail food dis- 
tribution industry has made more progress than during any previous time in 
its history. New, modern, eflicient food markets have been established by the 
thousands. Labor-saving devices and modern conveniences for shoppers have 
been introduced. This has made it possibie to sell the world’s finest foods at 
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the lowest possible cost. One of the basic reasons why this country has the 
most efficient food distribution system in the world is that ceaseless competition 
has kept channels of trade open for new business to enter and small business to 
grow. Economic concentration familiar in other industries is unknown in retail 
food distribution. Last year total grocery store sales were $36.9 billion, and 
independent market operators accounted for $22.7 billion, according to De- 
partment of Commerce figures. 

Independent food merchants symbolize the Nation's spirit of individual ini- 
tiative and free enterprise. To them this has been a land of opportunity for men 
who like to operate their own business. Many of them are former store man- 
agers for large interstate chains. If they had not had the opportunity to start 
a business of their own, or were denied an equal chance to succeed in com- 
petition with their former employers, consumers would have been deprived of 
the benefits they receive today. The competitive system which has flourished 
in retail food distribution has given anyone with a better idea or a more efficient 
method of operation a chance to try it. This has produced a constant striving 
for more efficiency and better service in food retailing. 

The history of progress in this industry serves to clarify current confusion 
as to whether bigness is good or bad. It demonstrates that harmful concentra- 
tion can be prevented without stifling growth and progress. The question is 
not whether bigness is good or bad. It may be either, depending on the situa 
tion. The way to determine this is to preserve competitive opportunity so that 
any concern, be it large or small, can be displaced if it becomes too inefficient. 
The best solution is to keep open the channels of opportunity for new and small 
business so that efficiency, and not mere size, will determine success. Only in 
this manner can private initiative upon which our high standard of living rests 
be maintained. 

What part does the prevention of harmful discrimination against independent 
food market operators play in preserving competitive opportunity in food re- 
tailing? To find the answer to this question, it must be understood that in 
this industry discriminations arise out of an abuse of buying power by large 
multiunit operators. Proof of this statement is contained in the Federal Trade 
Commission report on the subject filed in 1984 previously mentioned. In addi- 
tion, the record of the Government antitrust suit against A. & P. that was tried 
in 1945 and 1946 before the United States district court at Danville, Ill., con- 
tains a wealth of evidence on this point. In an opinion by the United States 
court of appeals, Circuit Judge Minton, and now Mr. Justice Minton, of the 
Supreme Court, said: 

“One cannot escape the conclusion on the very substantial evidence here, as 
one follows the devious manipulations of A&P to get price advantages, that 
it succeeded in obtaining preferential discounts not by force of its large pur- 
chasing power and the buying advantage which goes therewith, but through its 
abuse of that power by the threats to boycott suppliers and place them on its 
individual blacklist, and by threats to go into manufacturing and processing busi- 
ness itself, since it already possessed a considerable establishment and experi- 
ence that would enable it to get quickly and successfully into such business if a 
recalcitrant supplier, processor, or manufacturer did not yield (173 F. 2d 
79, 83 (1949) ). [Emphasis added.] 

The influence of the ruthless force of discriminations in destroying competitive 
opportunity for independent business is recorded in history beginning with the 
Standard Oil trust in the 19th century and continues right on down to pres- 
ent times. Food retailing has felt its evil effects to a considerable degree. And 
in this regard it is important to consider the wide disparity in business size 
which prevails in this industry. The largest food retailer in the country operates 
approximately 4,100 stores and has annual sales of about $4.3 billion. The buy- 
ing power of this one organization is 4,000 times as large as that of an inde- 
pendent retailer with sales of $1 million per year. 

The wide disparity in buying power between business units gives rise to se- 
rious abuses. Many manufacturers, canners, and processors cannot refuse to 
yield to coercive demands for price preferences by large buyers since to do so 
would subject them to the loss of a sizable proportion of their market. 

Since the price independent retailers pay a supplier for an item runs on the 
average about 85 percent of its retail price, they cannot withstand the squeeze 
that is produced by a discrimination. 

In a market where the net profit is often only 1 percent of sales, a discrimina- 
tion of only a fraction of a cent on an item can be a serious disadvantage. 
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There is no argument against suppliers passing on a large buyers actual cost 
savings reflected in the method or quantity of their purchases. These price 
differentials are justified, but price discriminations occur where a favored buyer 
pays less for his merchandise because of the coercive influence of his buying 
power on a supplier who cannot afford to deny the favoritism. ‘The act is 
framed to preserve the incentive for market efficiencies by allowing cost sav- 
ings to be reflected in lower prices to purchasers. That market efficiences have 
been preserved under the act for the last 20 years is conclusively demonstrated 
by the progress made in food retailing over this period. 

Opposition to H. R. 1840 centers around several arguments, some of which 
are directed against the Robinson-Patman Act itself. It is necessary, there- 
fore to examine these. In the remaining part of this statement, we shall state 
the major arguments advanced in opposition to H. R. 1840 and present our 
answer to each charge. 

1. The Robinson-Patman Act is in conflict with the Sherman Act. 

Answer. There are two possible meanings that can be given to this charge. 
The first is that the Sherman Act prohibits a course of conduct which the 
Robinson-Patman Act requires. Plainly, this is not so. The Sherman Act 
prohibits a contract, combination, or conspiracy in restraint of trade, and mo- 
nopolizing or an attempt to monopolize any part of trade or commerce. Despite 
the distorted attacks and misrepresentations leveled against the Robinson-Pat- 
man Act, no one to our knowledge has seriously alleged that the Robinson-Pat- 
man Act requires or permits a combination or conspiracy in restraint of trade, 
monopolization, or an attempt to monopolize. There cannot be any conflict be- 
tween these two statutes based on such a premise. 

It is possible then that such conflict exists from the point of view that the 
object of the Robinson-Patman Act in restraining unfair competition is hostile 
to the purpose of the Sherman Act in promoting competition in open markets? 

To answer this question, we should first look at what Congress intended the 
purpose of the Sherman Act to be. 

A basic consideration was of course the desire to preserve and encourage those 
conditions in the market which give the public the benefits of competition. But 
the object of the Sherman Act was not limited to preventing concerted action 
in restraint of trade or actions that monopolize trade. These were its prohibi- 
tions in a generic sense, but one of the fundamental purposes of the Sherman 
Act was to help secure equality of opportunity for business regardless of size. 
The Sherman Act, it will be remembered, grew out of economic condition of the 
time. These conditions were marked by a vast concentration of financial 
power which came into being as a result of combinations familiarly known us 
trusts. The result was that competition was injured, but it was more than 
that which caused concern. Businessmen were driven out of the market and 
the public at large was injured. This oppression on thousands of individuals 
formed a part of the public injury which gave birth to the act. 

The Supreme Court may have had this in mind when in Ramsay vy. Assoc. Bill 
Posters of the U. S. and Canada, et al. (260 U. S. 501, 512) it held that: 

“The fundamental purpose of the Sherman Act was to secure equality of op- 
portunity and to protect the public against evils commonly incident to destruction 
of competition through monopolies and combinations in restraint of trade.” 

It is perhaps sign'ficant that Congress did not use the word “competition” in 
the Sherman Act. This may have been because, as is indicated above, Congress 
did not legislate simply in support of an abstract concept, but intended also to 
protect the rights of the people. Certainly one of its concerns was the arbitrary 
use of economic power to force smaller competitors out of business, or to coerce 
them into selling out or joining with the combination. The right of freedom to 
trade on the part of individuals was manifestly intended to be protected by the 
Sherman Act. 

But let us meet the critics of the Robinson-Patman Act on their own ground 
by assuming that the Sherman Act was devoted to nothing more than requiring a 
state of competition. Can it then be said there is a fatal conflict between these 
laws? The answer is no unless you assume that the public is only injured when 
there is a monopolization of trade. This presumes that unrestrained competition 
is not detrimental and herein lies the fallacy that invalidates the argument used 
by those opposed to the Robinson-Patman Act. 

Obviously, where there is a wide variance between the size and financial power 
of competitors, the larger concerns can use predatory competitive methods to 
injure the ability of their smaller competitors to stay in business and compete. 
In other words, a method of competition fair among equals may be very unfair if 
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applied where there is inequality of resources. Mr. Justice Brandeis expressed 
this thought in more convincing terms when he said: 

“Unrestricted competition, with its abuses and excesses, leads to monopoly, be- 
cause these abuses and excesses prevent competition from functioning properly as 
a regulator of business. Competition proper is beneficent, because it acts as an 
incentive to the securing of better quality or lower cost. It operates also as a 
repressive of greed, keeping within bounds the natural inclination to exact the 
largest profit obtainable. Unfair and oppressive competition defeats those 
purposes. It prevents the natural development which should attend rivalry and 
which gives success to those who contribute most to the community by their de 
velopment of their own business and the exercise of moderation in the exaction of 
profits. It substitutes devious and corrupt methods for honest rivalry and seeks 
to win, not by superior methods, but by force. Its purpose is not to excel, but to 
destroy.” (The words of Justice Brandeis, pp. 55-56. ) 

Certainly economic history has established the fact that unfair competitive 
practices have themselves brought about a destructive suppression of competition 
detrimental to the general public. Therefore, we find that as a matter of fact 
the Sherman Act and the Robinson-Patman Act complement each other for they 
deal with two phases of the same problem. 

2. Meeting of competition by means of discriminations should be permitted since 
it encourages reductian in consumer prices. 

Answer. The theory of this claim is that price discriminations result in lower 
prices for consumers, and permitting a supplier to meet a competitor’s price by 
such means aids competition and is beneficial to the economy. 

Before examining this claim, it is important to note that no one has yet pro- 
duced a factual case history demonstrating that consumers have benefited by al- 
lowing the meeting of competition through discriminatory price reductions to 
favored buyers. Those who have used this argument invariably rely on theory 
and have been unable to produce concrete experience to support it. 

This is not surprising in view of the fact that this claim is basically false and 
is predicated on several erroneous assumptions. The first of these is that the 
favored buyer-distributor who receives a lower discriminatory price or an un- 
earned allowance will use the advantage to reduce his resale price in a manner 
beneficial to consumers. Actually, since his nonfavored competitors do not 
receive the same proportional price advantage, he is under less economic compul- 
sion to reduce his resale price than if they were accorded the same treatment. 
The assumption that consumers benefit from discriminations as a matter of course 
cannot be sustained. 

Evidence to the contrary is quite convincing. In a case involving the Auto- 
matic Canteen Co., preferential discriminations were given this buyer in some 
instances amounting to 33 percent lower than prices quoted other competing pur- 
chasers, yet compensating reductions in its prices did not reach the consumer. 
Instead, the Federal Trade Commission found that it had used the discriminatory 
advantage given it at least in part to help attain a dominant position in the 
market. 

Since it may be assumed that competition among rival sellers is the strongest 
force tending to reduce consumer prices, it follows that the best way to promote 
this is to stimulate suppliers to pass price reductions they make to all competing 
buyers on, a basis of fairness and equity. It is difficult to understand how giving 
a price advantage on a discriminatory basis to a large powerful buyer, and 
thereby injuring its smaller and weaker competitors, serves to strengthen the 
competitive system and benefit consumers. 

The second false assumption behind the argument on behalf of making “meet- 
ing competition” a complete defense in a case involving injurious price dis- 
criminations is that if a seller is denied this defense he will follow the course 
of not reducing his price to any of his purchasers. 

Before reaching the heart of this contention, it should be pointed out that 
contrary to the implied presumption underlying this view, harmful discrim- 
inatory practices are not always entered into on the sellers’ own initiative as 
a matter of self-defense against a competitive price attack. Often an unscrupu- 
lous buyer will exert pressure on his supplier to discriminate in his favor. 

In the Automatic Canteen Company case referred to above, the Commission 
summarized the buyer’s activities in these terms: “Respondent used various 
methods to induce its suppliers to grant discriminatory prices. One of these 
was to inform prospective suppliers of the prices and terms of sale which would 
be acceptable to the respondent without consideration or inquiry as to whether 
such supplier could justify such a price on a cost basis or whether it was being 





16 TO AMEND SECTION 2 OF THE CLAYTON ACT 


offered to other customers of the supplier. At other times the respondent 
refused to buy unless the price to it was reduced below prices at which the 
particular supplier sold the merchandise to others * * * (Automatic Canteen 
Company of America v. F. T. C., 346 U. 8S. 61 (dissenting opinion) ). In instances 
like this a discriminatory price is not a method of meeting competition by a 
seller, but a method of destroying competition by a buyer. 

However, even in circumstances where the seller faces stiff competition, 
it is not true, as Prof. Alfred E. Kahn has pointed out, to assume that if he 
cannot meet the situation by means of discriminatory prices, he will not reduce 
his price at all (Report of the Attorney General’s National Committee to Study 
the Antitrust Laws, p. 186). It may be more likely in many situations that com- 
petitive conditions will force him to lower his price for all his competitive 
purchasers in the market where he wishes to meet the price of a strong com- 
petitor. The advantage of this method of reducing prices over a discriminatory 
reduction for one buyer only is obviously so much more preferable from an 
economic point of view, that it should be encouraged rather than discouraged. 

Supporters of the view that the defense of meeting competition should be 
a complete defense often concentrate their attention on the lower discrim- 
inatory price given to the favored buyer. However, as Professor Kahn points 
out: “But if the lower price is a response to competition, the higher price re- 
flects weaker competition, or as the economist uses the term, some degree of 
monopoly power * * *. The selective price concession, offered to some buyers 
only, is at best a limited form of price competition, and not necessarily the best 
kind attainable.” (Report of the Attorney General’s National Committee to 
Study the Antitrust Laws, p. 186). 

To carry this thought further, it is important to note that a “price discrim- 
ination” is not synonymous with a “price cut” insofar as the broad economic 
effect is concerned. Consumers are as a general rule far more likely to receive 
the benefits of price reductions if “price cuts” are available to all competing 
buyers than if “price discriminations” are given to a single buyer who is ac- 
corded preferential treatment beyond a reflection of cost savings to the supplier 
in serving him. 

3. The Robinson-Patman Act is a crutch for the inefficient. It favors small 
buyers over large buyers who are more efficient and prevents them from passing 
the benefits of lower costs to consumers. This leads to “soft competition” 
which stifles the competitive process. 

Answer. This charge is stated above in somewhat glaring terms. But the 
substance of it may be found in the writings of commentators critical of the 
act who seem to assume that preventing large buyers from gaining discrimima- 
tory preferences penalizes the efficient and subsidizes the inefficient. 

As an example, consider the following statement by Prof. S. Chesterfield 
Oppenheim which is taken from his article entitled “Federal Antitrust Legis- 
lation” published in the Michigan Law Review, Volume 50, June 1952, pages 
1200-1201 : 

“The crux of the problem clearly is that the Robinson-Patman Act is not an 
exclusively antitrust statute. Provisions aimed at curbing practices believed 
to be unfair methods of price and service competition are intermixed with 
provisions aimed at preventing restraint of trade and monopoly. The result 
has been that the enforcement activities of the Commission tend to give arti- 
ficial protection to the individual competitor, thus bringing about the ‘soft’ 
competition, in effect, lends a crutch to the inefficient in the economy.” 

This argument presupposes that buyers who obtain discriminatory price ad- 
vantages from their suppliers are the “efficient” while their competitors who 
are the victims of this practice are the “inefficient.” The most charitable char- 
acterization of this contention is that it is arrant nonsense. The existence of 
buying power and the willingness to abuse it by extracting unearned price pref- 
erences from suppliers is no criterion for measuring efficiency. Yet it is the 
standard by which discriminations are gained. 

The Robinson-Patman Act does not favor the small retailer over his large com- 
petitor any more than do the rules of fair play on the baseball diamond favor 
one team over its rival. The first principle of competition, whether it be in busi- 
ness or in sports, is that no contestant shall be given an unnatural advantage 
or preference which is not given to others. This is an elemental rule of fair- 
ness, and without it there can be no contest, no real competition. 

Prevention of discriminations harmful to the competitive economy is in the 
interest of large retail buyers. If such discriminations are permitted the stand- 
ard of ethies in the industry will in time be forced to the level followed by the 


* «allies i 


eo: eee 


Ss Sa UE Rea 


Und Ra BER 





wuss 


sie 


TO AMEND SECTION 2 OF THE CLAYTON ACT iv 


most unscrupulous. No matter how great an advantage a retafl buyer is able 
to extract from his supplier, he can never be certain that one of his competi- 
tors is not getting a greater advantage. Once the determination of prices be- 
comes subject to coercive pressure, furtively applied by buyers, honest and fair 
dealing gives way to distrust, suspicion and deceit. Competition then becomes 
a race where greed is rewarded and oppression is profitable. No business, ir- 
respective of size, can prosper in a market embroiled by such barbarian behavior. 
If, as we have shown, the act permits discriminations to meet “illegal” prices, 
then one harmful discrimination will beget another until the only recourse left 
for both buyers and sellers is to retaliate by adopting the tactics of those who 
choose to abandon the rules for fair or ethical competition. How this state of 
affairs can possibly promote efficiency and serve the interest of consumers is 
difficult to imagine. 

Critics of the act speak of its promoting “soft” competition. This term has 
little meaning and serves only to confuse the basic issues. But even so, why, it 
may be asked, does not the large buyer who receives an unearned price ad- 
vantage by reason of size alone have “soft competition” against his rivals who 
are not offered the same advantage? 

If there is any market where “soft” competition is unknown, it is the retail 
distribution of food and grocery products. Should anyone have any doubt about 
this he need only consult his newspaper and look at the grocery advertisements 
telling the consumer that so-and-so’s store has the lowest prices in town. This 
goes on in thousands of communities across the country 52 weeks of the year. 

Food distribution is one of the principal markets in which the Robinson- 
Patman Act has been actively applied. We have not attempted to calculate the 
percentage of FTC cease and desist orders issued under the Robinson-Patman 
Act which pertained to food and grocery distribution. Nevertheless, we are 
confident that a large proportion of the total number of orders issued by the 
Commission were applied in this particular market. In fact, the act itself 
was to a considerable extent the product of harmful practices in food and 
grocery distribution. 

If the Robinson-Patman Act has encouraged so-called soft competition, why 
then has this condition not developed in the market where it has had the greatest 
impact? Some detractors of the act assert it promotes “soft”? competition, 
but they have been unable to offer convincing evidence to support such charge. 

4. H. R. 1840 is not needed because no defendant charged with a discrimina- 
tion has been successful in justifying his action on the grounds of meeting 
competition. 

Answer. This assertion is not true. Last October, the United States Court 
of Appeals for the Ninth Circuit in Balian Ice Cream Co. Inc. vy. Arden Farms 
Co., et al, where an ice-cream manufacturer was charged with a geographical 
price discrimination, upheld a lower court finding that its prices were made in 
good faith to meet competition. And, as we have previously pointed out, the 
court of appeals interpreted this defense in the case before it as not requiring 
the defendant to prove he met a “legal” price or that he met “an equally low 
price.” Both of these elements were thought by some people to be essential to 
the defense under the interpretation of the meeting competition defense ren- 
dered by the Supreme Court in Standard Oil Co. (Indiana) v. Federal Trade 
Commission (340 U. S. 231 (1951).) But the court of appeals in the Arden 
case said: 

“The court, (United States District Court for Southern District of California) 
however, found that Arden had actually acted in good faith to meet the low 
prices of some of its competitors. This finding is not destroyed because it 
failed to introduce evidence of the quality of the product of the competitor or 
the quantity of the sales of the competitor. It was not incumbent upon Arden 
to establish, in the circumstances of this case, the lawfulness of the prices 
which it claimed to meet. And, even if Arden had gone beyond technical limits 
of meeting an equally low price of a competitor and placed the price lower 
than any competitor, it would not have been a violation of this statute.” 

While this opinion does not settle the issues involving the essential elements 
of the meeting competition proviso, it indicates that a liberal construction widen- 
ing its application will more than likely be followed. The court of appeals’ 
opinion in the Arden case is the highest authority there is interpreting this 
defense since the Supreme Court’s opinion in the Standard Oil (Indiana) case 
5 years ago. With this precedent, others similar to it will follow and the Federal 
Trade Commission, regardless of its present inclinations, will be compelled to 
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give a broad liberal interpretation to the defense permitting discriminations 
which it may now consider illegal. 

In further answer to the assertion that H. R. 1840 is premature and not needed 
at the present time, we have endeavored to describe in this statement the dan- 
gers of permitting discriminations which injure competition substantially, and 
the need to strengthen the Robinson-Patman Act to protect the competitive 
economy from such injurious practice. Guided by this basic principle, it seems 
illogical to wait until the damage is done to repair the statute. The act was 
intended to preserve the competition system from injury that discriminations 
cause by preventing their harmful effects. 

5. H. R. 1840 will interfere with the right of sellers to use delivered pricing 
and thus prevent them from supplying distant markets at competitive prices. 

Answer. The basis of the disagreement here is not over the value of allowing 
sellers freedom to use delivered pricing when not arrived at through conspiracy 
or collusion to fix or stabilize prices. It is generally agreed that delivered 
pricing, properly limited to prevent collusive practices, can be a distinct aid 
to the competitive process by giving sellers a chance to develop distant markets. 
There is no wish to interfere with this, and we believe that H. R. 1840 does not 
ao So, 

The discriminations which H. R. 1840 is concerned with are those evident by 
the prices which buyers actually pay. This is the only relevant price insofar 
as competitive injury is concerned. This is the view of the Federal Trade Com- 
mission. In its opinion in the National Lead Co. case (Docket 5253) the 
Commission said: 

“In addition to charging the respondents with use of unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce, in violation 
of section 5 of the Federal Trade Commission Act, the amended complaint, in 
count II, alleges that each of the respondents discriminates in the price of its 
lead pigments as between different purchasers, in violation of section 2 (a) of 
the amended Clayton Act. Certain of the discriminations, it is alleged, occur as 
a result of the use of the zone method of pricing and selling to competing cus- 
tomers in the same zone. As stated in the conclusion appended to the findings, 
the Commission is of the opinion that on this phase of the case the complaint 
fails to state a cause of action. This is because the allegations are that each 
of the respondents sells its products in accordance with a delivered pricing 
system, but the alleged discriminations occur as a result of differing net prices 
received by each of the respondents at its factory. Thus, the complaint does 
not show that the alleged unlawful discriminations as between purchasers lo- 
cated in the same zone occur as the result of differences in actual prices at which 
the respondents’ products are sold.” 

It may be seen therefore that the standard of injury by which illegal price 
discriminations are determined necessarily requires that “price” be defined in 
terms of what purchasers pay. Hence it is clear that the prevention of dis- 
criminations which may injure competition substantially will not interfere with 
sellers using a delivered pricing system. It is not necessary to make the meeting 
of competition defense absolute in order to protect this legitimate pricing system. 


Mr. Bison. Senator, my name is Henry Bison. I am associate gen- 
eral counsel to the National Association of Retail Grocers. 

I am a member of the bar of the District of Columbia, and of the 
State of Maryland, and I appear here in support of H. R. 1840. I 
have just a few comments to make, which will summarize my state- 
ment. 

Senator Kerauver. You say in your statement that the association 
is a federation of 42 State associations, with 363 local affiliates, and 
is a nationwide association of small grocers; is that correct? 

Mr. Bison. Yes, Senator, it is a nationwide association of inde- 
pendent food market operators, which includes small market opera- 
tors, superette-market operators, and supermarket operators. 

There are approximately between 50 and 60 thousand members of 
the association. They operate well over 100,000 food stores, and the 
association has been in existence since 1893. 
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Senator Kerauver. All right, Mr. Bison, you may continue. 

Mr. Bison. I will not state what the proposed bill, H. R. Js40, 
states because I think, Senator, you have done that in your prelim 
inary statement. 

I would just like to say, however, that this bill, H. R. 1840, and 
S. 11, do not prohibit meeting competition. It prohibits discrimina- 
tions which would substantially injure the competitive system. 

We know in our life that there are rights which people have, but 
they are rights which have to be somewhat limited when they are 
exercised in a way that abuses those rights; and, of course, every right 
carries with it a duty to recognize the rights of others, and this is 
what we have here before us today. 

So that when one in meeting competition uses a discriminatory 
practice which has the result of probably substantially injuring the 
competitive system, it is more important to protect that system than 
it is to give the right to one individual to discriminate against his 
customers. 

Just a brief word about other sections of the Clayton Act. 

In section 3 of the Clayton Act dealing with exclusive-dealing 
agreements, and in section 7 of the Clayton Act dealing with mergers, 
both of those sections have the same injury standard that is provided 
in section 2 (a) of the Robinson-Patman Act, namely, substantially 
injuring competition. 

Our feeling on that is simply this: If it is the purpose of the anti- 
trust laws to prohibit injuries to the competitive system—and I am 
sure that is so—then it should be prohibited, irrespective of whether 
it is a discrimination that does it or a merger or an exclusive-dealing 
agreement. And there is no consistency in the Clayton Act to pro- 
hibit exclusive-dealing agreements and mergers which injure the 
competitive system substantially, but to allow discriminations which 
injure the competitive system substantially. 

Actually, the reason that we have these bills before Congress today 
is because of the Supreme Court decision in 1951 which substituted 
purpose for result. 

That brings up the matter that we have before us right today. 

There are a number of questions that are involved in this matter, 
and first of all, the first question I would like to deal with is what 
constitutes meeting competition. 

It has been held that meeting competition is permissible by the 
Supreme Court. There is also the question involved whether it per- 
mits the meeting of a price which is discriminatory and illegal under 
the act. 

We have had one court of appeals decision by the ninth circuit, 
the Balian Ice Cream ease, which held very clearly, I think, that the 
legality of a price was not an essential element of this defense, the 
defense of meeting competition. 

We have also had statements by the majority of the Attorney 
General’s Committee To Study the Antitrust Laws which stated that 
in their judgment the Supreme Court decision meant that where a 
seller did not know that the price he was meeting was unlawful or 
had no reason to believe otherwise, it was to be assumed that he was 
mnesinge® lawful price. So that is an expansion of the doctrine which 
we think will very seriously hurt independent operators in this country. 
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There are many other expansions of the doctrine, but I will not 
go into those because of the little time the committee has to consider 
this matter. 

Continuing with my statement, I am turning over now to page 8. 

Senator Kerauver. Mr. Bison, before you turn to page 8, I think 
there is one thing we ought to get clear. Most everybody under- 
stands it, but what S. 11 and what H. R. 1840 ask for is to try to 
put the Robinson-Patman Act back to where everybody understood 
it to be between 1936 and 1951; is that correct? 

Mr. Bison. That is correct, Senator. 

Senator Keravuver. That is, that a supplier can charge any price 
he wants to or he can sell to anybody he wants to, and he can sell to 
one person for less than he does another, if based on differences in the 
cost of manufacture by virtue of the larger order, by virtue of the 
delivery price or the marketability of the goods, or matters of that 
kind, different qualities purchased. 

But if he sells, if the sale is on the same basis, it does not come within 
those exceptions. Then he has got to offer to sell it to everybody in 
that locality, all of the buyers, at the same price. Is that correct? 

Mr. Bison. That is correct, Senator. 

Senator Kerauver. So it does not affect selling at a lower price 
because of the larger delivery or the larger order, and things of that 
sort. Is that correct? 

Mr. Bison. That is right, Senator. 

Senator Kerauver. And that would not be affected by this bill. 

Mr. Bison. No, it would not. 

Senator Kerauver. All right, go ahead. 

Mr. Bison. I would like to comment just briefly on the effect the 
Robinson-Patman Act has had in the retail food industry since 1936 
when it was passed. 

During these 2 decades—and by the way, the act is almost 20 years 
old to the day; June 19, 1936, the act was passed. We have had 20 
years of experience under the act. And during those two decades, 
Senator, the retail food industry has grown, both from the standpoint 
of volume and from the standpoint of service to the American con- 
sumer, and we have had new and modern and efficient food markets 
grow up all over the land; and we have had one other thing that is 
very important. We have had ceaseless competition in this industry ; 
we have had competition, price competition, and competition of every 
kind. 

And the reason for that, one of the reasons at least, is that the 
channels of trade have been kept open in this industry so that new 
and small business could prosper and continue in the industry, and 
thereby create that competitive striving to do a better job on behalf 
of the American consumers. 

Many things have been said against the Robinson-Patman Act, and 
I believe there is no antitrust law on the books today that has been 
more distorted and misrepresented than the Robinson-Patman Act. 

And yet, there has been a marked increase in competition in the 
last 20 years in the retail food industry. 

If small business and new business cannot be given an opportunity 
to start a business of their own in this industry, or were denied an 
equal chance to succeed in competition, the consumers of ‘this’ land 
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would have been deprived of the benefits that they now receive today. 

Just a brief word, Senator, about the question of bigness. We do 
not think that this bill or these bills that strengthen the Robinson- 
Patman Act are antibig business in any sense of the word, because 
we believe that bigness itself is neither good nor bad; that the question 
is not whether bigness is good or bad, because it may be either, ce- 
pending upon the situation. Aly. 

But the way to determine this is to preserve competitive oppor- 
tunity so that any concern, be it large or small, can be displaced if it 
becomes too inefficient, and the best solution is to keep open the chan- 
nels of opportunity for new and small business so that efficiency and not 
mere size will determine success. 

These bills that strengthen the Robinson-Patman Act are directed 
mainly against not buying power itself, but against an abuse of 
buying power by large, multiunit operators. 

And one of the reasons that it is necessary in the retail food in- 
dustry is because there is a wide disparity in the size of retail food 
operations in this country. The largest food retailer in the country 
operates 4,100 stores, and has an annual sales volume of about $4.3 
billion. The buying power of this one organization is 4,000 times as 
large as that of an independent retailer with sales of $1 million a year. 

Because of that wide disparity in buying power, it is necessary t« 
prevent abuses of that buying power when practiced against sup- 
pliers to gain or coerce unfair and unjust discriminatory advantages. 

There is no argument, as you just stated, Senator, as against sup- 
liers passing on to actual large customers actual price savings, and 
they receive a lower price asa result. Those are not price discrimina- 
tions; those are price differentials, and they are justified under the 
Robinson-Patman Act, and would be justified under either S. 11 or 
H. R. 1840. 

I have said that the Robinson-Patman Act is probably the one anti- 
trust law that has been more distorted or misrepresented than any 
other antitrust law in the United States; and I have stated, beginning 
on page 11, some of the charges that have been made against this act 
for the past roughly 8 to 10 years. 

The first is, of course, and this has been repeated many times, that 
the Robinson-Patman Act is in conflict with the Sherman Act. 

If you analyze that statement, you may discuss it from two points of 
view : 

One, as to whether the Sherman Act prohibits a course of conduct 
which the Robinson-Patman Act requires, and clearly this is not so, 
because the Sherman Act prohibits a contract, combination or conspir- 
acy in restraint of trade in monopolizing or at attempt to monopolize 
any part of trade or commerce. 

No one, to our knowledge, has alleged that the Robinson-Patman 
Act requires a contract or a combination or conspiracy in restraint of 
trade. Soclearly that charge is false. 

It may also be meant by that charge, however, that the object of the 
Robinson-Patman Act in restraining unfair competition is hostile to 
the purpose of the Sherman Act. In examining that particular charge, 
we are concerned, of course, with the arbitrary use of economic power 
to force smaller competitors out of business; and certainly the Sher- 
man Act, which was passed in 1890 as a result of economic conditions 
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that existed prior to that time, reflects a desire on the part of Congress 
to prohibit the use of economic power to force smaller competitors 
out of business, 

However, this charge also presumes that unrestrained competition 
is not detrimental to the competitive system; and this, we believe, is 
& fallacy which invalidates the arguments used by those who are op- 
posed to the Robinson-Patman Act, for clearly a method of competi- 
tion fair among equals may be very unfair if applied where there is 
inequality of resources. 

Certainly economic history has established the fact that fair com- 
petitive practices have themselves brought about a destructive sup- 
pression of competition detrimental to the general public. 

Therefore, we find as a matter of fact that the Sherman Act and 
the Robinson-Patman Act complement each other and are not hostile. 

The second charge made against the Robinson-Patman Act is that 
meeting of competition by means of discrimination should be per- 
mitted, since it encourages reduction in consumer prices. 

The theory of this claim is that price discriminations result in 
lowered prices for consumers. This actually is false, and I might say 
that never once has anyone produced a factual case history demon- 
strating that consumers have benefited by allowing the meeting of 
competition through discriminatory price reductions to favored 
buyers. 

Those who claim this have never been able to product a single, 
solitary instance where consumers have benefited from harmful dis- 
criminations. And this is not surprising, because the charge is. based 
on several erroneous assumptions. 

The first of these is that the favored buyer-distributor who re- 
ceives the lowered price, the lower discriminatory price, will reduce 
his resale price in a manner beneficial to consumers. 

However, actually he is under less economic compulsion to reduce 
his resale price than he would be if his competitors had gotten the 
same lower price. As a result, the favored buyer might well decide 
that there is no reason for him to reduce his shelf price; that he can 
use the advantage that he has received from the supplier to buy out 
more competitors or to do other things in expansion of his business. 

This charge forgets the fact that competition among rival sellers 
is the strongest force tending to reduce consumer prices. 

It is difficult to understand how giving a price advantage on a 
discriminatory basis to a large, powerful buyer, and thereby injuring 
his smaller and weaker competitors, serves to strengthen the competi- 
tive system. 

I now turn to the second false assumption, and that is behind the 
argument on behalf of making the meeting of competition a complete 
defense. 

It is that a seller, if he is denied a defense, will follow the course 
of not reducing his price to any of his purchasers. Clearly that is not 
so, for in many cases he will be required to reduce his price to all of 
his competiting purchasers in the market which is relevant to his 
actions. 

We also come to the question of whether he will be forced to lower 
his price to the consumers if he is given a favored price from his 
supplier, and I have dealt with that previously, so I will not comment 
further. 
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Supporters of the view that the defense of meeting competition 
should be a complete defense often concentrate their attention on the 
lower discriminatory price given to a favored buyer, and that is one 
of the fallacies, Senator, of this argument that when you have dis- 
criminatory prices, you have lower prices for consumers. 

While the attention is concentrated on the lower price given to 
the favored buyer, entirely neglected is the higher price given to the 
many, many buyers who are discriminated against. 

Another reason that this charge is f fallacious i is that it assumes price 
discriminations are synonymous with price cuts; and certainly that is 
not. so, because, as we have shown, a price discrimination does not 
necessarily mean that the lower price will be reflected in the shelf price 
of the buyer and distributor. 

There is a third charge that the Robinson-Patman Act is a crutch 
for the inefficient ; that it favors small buyers over large buyers; that 
the large buyers are the efficient and the small buyers are the ineffi- 
cient, and that it promotes soft competition. 

This charge has been made many, many times, and it assumes that 
buyers who “obtain discriminatory advantages from their suppliers 
are the efficient, while their competitors who are the victims of this 
practice are the inefficient. 

The most charitable characterization of this contention is that it is 
arrant nonsense. The existence of buying power and the willingness 
to abuse it by extracting unearned price preferences from suppliers is 
no criterion for measuring efficiency. 

The Robinson-Patman Act does not favor small retailers over large 
competitors any more than the rules of fair play on the baseball dia- 
mond favor one team over the other. The first principle of competi- 
tion, whether it be in business or in sports or in any other activity, is 
that no contestant should be given an unnatural advantage or prefer- 
ence which is not given to others. 

This is an elementary rule of fairness, and without it there can be no 
contest and no real competition. 

The prevention of discriminations harmful to the competitive econ- 
omy is in the interest of large retailers, and I will tell you why: because 
when you have a.market that becomes dominated by the coercive 
buyers in receiving discriminations, it then results in the standards of 
ethics in the industry going down and being constantly reduced, so 
that. the standard of the industry generally falls to the level followed 
by the most unscrupulous. 

And when a large buyer receives a secret discount or discrimination 
from a supplier, he can have no assurance that his competitor across the 
street is not getting a larger discrimination. 

And certainly in such a situation, when determination of prices 
becomes subject to coercive pressure, furtively applied by buyers, 
honest, fair dealing gives way to distrust, suspicion, and deceit. 

Competition then becomes a race where greed is rewarded and 
oppression is profitable; and no business, irrespective of size, can 
prosper in a market embroiled by such barbarian behavior. 

The critics of the act have talked about soft competition. They said 
this act tends to stimulate soft competition. 

First of all, this term “soft competition” is one that has very little 
meaning, and it really confuses the basic issues. But, even so, why, 
we ask, does not the large buyer who receives an unearned price ad- 
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vantage by reason of size alone, have soft competition against his rivals 
who are not offered the same advantage ? 

If there is any market in the United States where soft competition 
is absolutely unknown, it is the retail distribution of food and grocery 
products; and this act in 1936 was passed to a large extent because of 
abusive practices that were carried on in the retail food and grocery 
distribution business ; and in 20 years since the act was passed, competi- 
tion in this industry has thrived and increased and consumers have 
benefited. 

Now we ask of those who charge that this act promotes soft competi- 
tion, if it does, why did not this soft competition show itself in retail 
food and grocery distribution, in the market where this act has had 
more application, probably, than any other market? 

And the people who of course charge this act with being promotive 
of soft competition, have been unable to offer convincing evidence to 
support this charge. 

The fourth charge against the act, Senator, is that H. R. 1840 and 
S. 11 are not needed because no defendant charged with a discrimina- 
tion has been successful in justifying his action on grounds of meeting 
competition. 

Yet we have two circuit court of appeals cases, one in the ninth 
circuit, involving Balian Ice Cream v. Arden Farms, and one in the 
seventh circuit, Standard Oil of Indiana, where the court upheld the 
right to discriminate, irrespective of what the competitive injury is, 
when the seller was meeting competition. 

So that charge is clearly false. 

Finally, we turn to the last charge, which is that these bills, which 
strengthen the act, will interfere with the right of sellers to use deliv- 
ered prices, and thus prevent them from supplying distant markets at 
competitive prices. 

May I say, Senator, that delivered pricing is used in the retail 
food and grocery industry, and by the manufacturers and retailers, 
and if their charge were true the National Association of Retail 
Grocers would not be here today supporting that bill. 

And, as was stated on the floor of the House by Chairman Celler 
and Wright Patman and other people at that time, this bill would 
not interfere with the right of sellers to use delivered prices where 
there is no conspiracy or collusion to fix or stabilize prices. 

That, Mr. Chairman, completes a summary of my statement. 

Senator Kerauver. Thank you, Mr. Bison. 

Mr. Seeley has some questions. 

Mr. Seetey. Mr. Collins has some questions first. 

Mr. Coriurns. Mr. Bison, the subcommittee has received a letter 
from the Acting Secretary of Commerce, and I would like to quote 
one paragraph from this letter and ask you if you would care to 
comment on it. 

Senator Krerauver. That letter will be printed in the record. 

(The letter referred to is as follows :) 


THe SECRETARY OF COMMERCE, 
Washington 25, D. C., June 14, 1956. 


Hon. Josern C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, Committee on 
the Judiciary, United States Senate, Washington, D. C. 
Dear Mr. CHAIRMAN: There are now pending before your subcommittee bills 
to amend section 2 of the Clayton Act so as to change the so-called “good faith 
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defense” provisions of that section. The bills in question are S. 11 and S. 780 

Under the present language of section 2 it is unlawful for a seller to dis- 
criminate in price between different purchasers of commodities of like grade 
and quality where the effect of such price discrimination may be substantially 
to lessen competition or to injure, destroy, or prevent competition with any person 
who grants or receives the benefit of such discrimination, or with customers of 
either of them. A seller may, however, rebut a prima facie case of price dis- 
crimination by showing that its price was made in good faith to meet an equally 
low price offered by a competitor. The Supreme Court, in Standard Oil Company 
v. FTC (340 U. S. 230 (1951) ), held that this “good faith” defense is applicable 
even though the effect of the lower price may be to substantially lessen competition. 
S. 11 would, in effect, reverse the Standard Oil decision by providing that the 
“good faith” defense may not be invoked whenever the effect of the lower price 
may be substantially to lessen competition or tend to create a monopoly. 8S. 780, 
on the other hand, would reinforce the Supreme Court decision in the Standard 
Oil case. 

We are particularly concerned as to the effect which S. 11 would have upon 
the marketing and distribution of consumer commodities. If enacted into law, 
the bill would as a practical matter require that a seller, before decreasing 
his price to meet a lower price offered by a competitor or competitors, must first 
determine whether the lower price might have a tendency to substantially lessen 
competition or to create a monopoly. Obviously, such a determination by the 
seller is not practicable. Therefore, each time a seller lowers his price to meet 
competition he would be undertaking a grave risk of antitrust prosecution. 
The result would be that sellers would not assume this risk and a rigidity of 
price would ensue, with the ultimate result that the customer would lose the 
benefit of effective price competition between the sellers. The effect of this 
upon trade and commerce would, in our opinion, be quite drastic. It is, as you 
know, the statutory responsibility of the Department of Commerce to foster, 
promote and develop trade and commerce, and it is our obligation, therefore, to 
maintain a close and active interest in any matters which may have a sub- 
stantial effect upon commercial activity. We wish to request, therefore, that 
before any action is taken by your subcommittee on these bills the Department 
be given an opportunity to appear before the subcommittee to present testimony 
and data relative to the subject of these bills. We would also urge that, if at all 
feasible, public hearings be scheduled by the subcommittee on these bills so 
that interested representatives of industry and consumers will have the oppor- 
tunity to present their views to the subcommittee. 

Because of the fact that my schedule for the next few weeks is somewhat 
crowded, it would be helpful if in arranging any prospective appearance before 
the subcommittee we could be given advance notive of at least a week so that 
proper adjustments in my schedule could be worked out. 

Sincerely yours, 
WALTER WILLIAMS, 
Acting Secretary of Commerce. 


Mr. Coturns. The letter states: 


We are particularly concerned as to the effect which S. 11 would have upon 
the marketing and distribution of consumer commodities. If enacted into law, 
the bill would as a practical matter require that a seller, before decreasing his 
price to meet a lower price offered by a competitor or competitors, must first 
determine whether the lower price might have a tendency to substantially lessen 
competition or to create a monopoly. Obviously, such a determination by the 
seller is not practicable. Therefore, each time a seller lowers his price to meet 
competition he would be undertaking a grave risk of antitrust prosecution. The 
result would be that sellers would not assume this risk and a rigidity of price 
would ensue, with the ultimate result that the customer would lose the benefit 
of effective price competition between the sellers. The effect of this upon trade 
and commerce would, in our opinion, be quite drastic. 


_ Mr. Bison. Mr. Collins, the major premise of that statement—and 
it is very similar to the letter which the Secretary of Commerce sent 
to the House Judiciary Committee when they held hearings on the 
bill in the House—the major premise of that letter is that preventing 


price discriminations that are harmful to competition generally creates 
price rigidity. 
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We feel that that is clearly erroneous for the following reasons: 

First, it concentrates attention on the lower price that the favored 
buyer gets, and entirely ignores the higher price that the thousands 
of buyers, competing with the favored buyer, receive. ; 

We may ask: Why do they concentrate on the lower price that one 
favored buyer gets, and ignore the higher price that his competitors 
receive? That is the first point. 

I would like to read from the Attorney General’s report at page 186, 
where there is a comment on that very point. And I —— say that 
that is a point that I have considered after reading the letter of the 
Secretary of Commerce in the hearings that were held by the House 
Judiciary Committee. 

This comment in the Attorney General’s report is stated on page 
186, and is a comment by Prof. Alfred E. Kahn. He states as follows, 
and I think it is very appropriate and answers the objection that came 
from the Department: 

The committee’s discussion gives its attention almost entirely to the lower 
(price) of the two, correctly assuming that the price concession is not ordinarily 
offered except in response to competition. 

Sut if the lower price is a response to competition, the higher price reflects 
weaker competition, or, as the economist uses the term, “some degree of monopoly 
power.” The committee fears that a company, denied the right to discriminate, 
may sell only at the higher price. It is equally possible it may be forced instead 
to offer the lower price to all its customers, instead of just to some of them. The 
selective price concession, offered to some buyers only, is at best a limited form 
of price competition, and not necessarily the best kind attainable. 

Except where its intent is clearly predatory or collusive, every price con- 
cession may be said to be “in good faith,” as the committee would now define 
the term: No businessman presumably offers a concession unless competition 
forces him to. Yet the preservation of effective price rivalry may require 
that he be forbidden to meet competition in this selective fashion. A dominant 
seller, by meeting all competitive offers selectively, in good faith—and in no 
sense with predatory intent—may discourage the price competition of smaller 
rivals. It may also keep customers from going into production themselves, 
without giving the general public any of the benefits of the price reductions. 
And of course it may in this way impair competition at the buying level. 

But there are other points to say about that. 

Another point, of course, is that it assumes that the buyer who gets 
the lower price, the preferential lower price, will reduce his price 
to his customers. And we have seen, and I quote on page 15 of my 
statement here, one very good case where that did not happen. On 
page 15, I mention the Automatic Canteen Co. case, and there the 
Commission summarized the buyer’s activities as follows: 

Respondent used various methods to induce its suppliers to grant discrimina- 
tory prices. One of these was to inform prospective suppliers of the prices 
and terms of sale which would be acceptable to the respondent without con- 
sideration or inquiry as to whether such supplier could justify such a price on 
a cost basis or whether it was being offered to other customers of the supplier. 
At other times the respondent refused to buy unless the price to it was re- 
duced below prices at which the particular supplier sold the merchandise to 
others, 

In instances like this, a discriminatory price is not a method of 
meeting competition by a seller, but a method of destroying competi- 
tion by a buyer. 

It also assumes, the statement by the Department of Commerce, 
that “price discriminations” and “price cuts” are synonymous, and 
I don’t need to go into that further. I think we have shown that 
they are not synonymous. 
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And one other further point: There has been no factual case his- 
tory ever presented, to my knowledge, that shows where harmful 
price discriminations, that is, harmful to the competitive economy, 
that would be prohibited under these bills or under the act, have 
actually been to the benefit of consumers by reducing prices. 

Let us go to the problem that a businessman has in determining 
whether his action is violative of the antitrust laws, and that, of 
course, was concerned in the statement by the Department, too. 

First of all, we must note that if he decides to proceed by granting 
a very large discrimination to a favored buyer, and that buyer has 
many competitors who are his customers, and he charges them a higher 
price, that he is entering a dangerous area, and ‘it is very much 
like a man who wants to build a house, on a side of a cliff, and 
he goes to the experts and he says, “Now, I want to build this house 
as close to the cliff as I possibly can, but I want you to assure me 
that it will not fall into the sea. 

Any expert having that problem might very well say to him, 

“T cannot advise you ‘how close to the cliff you can build your house, 
but I can tell you the area of safety and the area of danger.’ 

And that is pretty much what we have with the antitrust laws today, 
an area of safety and an area of danger; and if a businessman walks 
into the area of danger, then he must “do so with some risk to himself. 

It is true we have those areas of danger in the antitrust laws. But, 
Senator and gentlemen, we have them with respect to mergers, and we 
have them with respect to exclusive agreements, and it is a problem 
that any businessman faces, not only those dealing with price dis- 
criminations but with mergers. 

Take a merger today: If a large company wants to buy out a 
dominant competitor of his, it immediately faces the problem: Is it 
violative of section 7 ? 

No one is going to suggest that we do away with section 7 because 
that man who wants to consummate that merger has a problem of 
determining whether it violates the antitrust laws. 

And yet, ‘I submit that the letter from the Department of Commerce 
is pretty close to that doctrine. 

Finally, I think the Congress and this committee has to weigh the 
interests of the person w ho wishes to follow this policy of going in 
this dangerous area, these areas of real danger, and has to w eigh that 
with respect to the protection of the competitive system, and it fins ally 
comes down to the question of which is more important: To give a 
man who wants to enter these dangerous areas absolute certainty that 
he is safe, or is it more important to protect the competitive economy 
and to protect the public generally ? 

And that, I think, is all I would have to say about that particular 
letter. 

Mr. Coti1ns. From your studies, then, in the field, you do not feel 
that with the adoption of the amendment as proposed, that it would 
produce any rigidity of pricing? 

Mr. Bison. No; I don’t think so. And I think the shoe is on the 
other foot. I think if you have discriminations that injure competi- 
tion substantially, you are going to create the very price rigidity which 
this letter talks about. 

79800—356——3 
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The way to get price reductions, the way to have consumers receive 
lower prices, is to give competing buyers a fair chance to compete in 
the market, regardless of their size; that is the way to get price reduc- 
tion, that is the way to do away with price rigidity. 

You do not get price rigidity by giving many competing buyers 
equal opportunity to compete in that market. 

Mr. Cotuins. Nor would you say it would decrease effective com- 
petition between sellers ? 

Mr. Bison. That is right. You would increase competition between 
sellers. It would increase competition between buyers. In fact, the 
law itself says that a discrimination is only illegal, in this particular 
case with respect to good faith, where there is a probable substantial 
injury to competition or a tendency to create a monopoly. 

I find it very difficult to understand how the Department of Com- 
merce can take the attitude that a discrimination which clearly has 
the probable effect of substantially injuring competition and tending 
to create a monopoly is a good thing and that it should be allowed. 

I have very great difficulty in understanding that. What are we 
trying to do? 

Senator Kerauver. I think the point Mr. Williams is trying to make 
in his letter is that the seller would have difficulty in determinin 
whether his lower price is going to result in these things or not. And, 
not being able to determine it in the first place, he probably would not 
under many circumstances make a discrimination. 

Mr. Bison. Well, Senator, there are two answers to that. 

No. 1, as Professor Kahn pointed out in the report of the Attorney 
General’s Committee to Study the Antitrust Laws, that is erroneous 
in the first place, because if he cannot make the discrimination, he may 
be forced to grant the lower price to all his competing customers; and 
clearly that is more preferable than giving one favored buyer the 
favored price and charging a higher price to competing customers of 
his who are competing with the favored buyer. 

So he may well find himself in the position of granting a lower price 
to competing customers generally. That is the important point to 
make. 

The second point, of course, is that, as I stated, if a businessman de- 
cides on a course of conduct to enter into this dangerous area in anti- 
trust law, then it is something which he will have to assume the 
responsibility for. 

There are danger areas with respect to many other sections of the 
law, as I pointed out. 

Senator Krerauver. Any other questions? 

Mr. Sretey. You referred to the letter which the Secretary of Com- 
merce sent to the chairman of the House Judiciary Subcommittee on 
Antitrust when they held hearings on H. R. 11, and I want to read you 
one comment in that letter. 

Referring to the effect which the passage of H. R. 11 would have, the 
Secretary, in that letter of March 6, 1956, states : 


That it would reverse the Standard Oil decision by providing that good faith 
defense may not apply whenever the effect of the lower price may be substantially 
to lessen competition or tend to create a monopoly. 
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Then he adds: 


The result would be that the seller in each case would have the burden of 
proving that its price would not have such an effect. 

I would like to ask you, who has the burden of proof with respect to 
pleading a probable substantial injury to competition 

Mr. Bison. The burden of proof with respect to the probable sub 
stantial injury to competition is clearly a burden the Federal Trade 
Commission has. Clearly, there is no doubt about it. The Commission 
could not establish a prima facie case without showing either a probable 
substantial injury to competition generally or an injury to the people 
who are dealing with the favored buyer or the seller. i 

There are two injury standards in the section 2 (a), and it is 
necessary for the Commission to prove an injury, a probable sub 
stantial injury or the other injury standard, as a part of its prima 
facie case. 

Mr. Seeiry. Who, in your judgment, has the burden of proof with 
respect to pleading the good faith defense ¢ 

Mr. Bison. In pleading the good faith defense, the burden of 
proof is clearly on the respondent, where it should be, because that 
is a defense. When a respondent pleads a defense, it surely is his 
burden to show that defense. 

And that certainly is in accordance with common law since the 
beginning of time. 

Mr. Sretey. And you understand that that would be the situation 
under the pending bill, S. 11? 

Mr. Bison. Yes, sir. 

Senator Krravver. Let’s get that clear, now. In other words, if a 
corporation, Corporation A, does make a discrimination and the mat- 
ter 1s brought before the court or the Federal Trade Commission, the 
burden of proof is upon them to show that there was no substantial 
injury to competition or that it did not create a monopoly ? 

Mr. Bison. Senator, as I see it, the situation is this: When the 
Commission brings a complaint against a seller for discriminating in 
price, it would have to establish a prima facie case before the defense 
would come into being. 

Senator Kerauver. Yes. 

Mr. Bison. Now, in order to establish a prima facie case, one of 
the elements is that the Commission has to show by substantial evi- 
dence either that the effect of the discrimination may be substantially— 
to lessen competition or tend to create a monopoly in any line of commerce, or 
that the effect is to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimination or with 
the customers of either of them. 

If the Commission does not show that, either one of those injuries, 
it has no case. It has no case at all, and it would not be incumbent 
upon the respondent even to plead the defense then. 

But if they are able to show either one of those standards by com- 
—— evidence, then the respondent can come in and he has the 

urden of proof of showing, if he desires to do so, that he met com- 
petition in good faith. 

In such a situation, if the Commission had only established the 
localized injury or the injury to destroy or prevent compeition with 
any ‘person who either grants or knowingly receives the benefits of 
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such discrimination or with the customers of either of them, then 
that defense, the good faith defense, would be good. 

However, if the Commission showed by substantial evidence that 
the probable effect of the discrimination was to substantially lessen 
competition or tend to create a monopoly in any line of commerce, 
then the defense would not be good, and the basis for that is simply 
this: That where the action of the discriminator is such that it results 
in a probable injury to the competitive system, it is more important 
for the Government of the United States to protect that competitive 
system than it is to give a seller a right to discriminate to meet 
competition. 

It is just the old case of weighing the equities and of considering 
public interest above private interest. 

Senator Kerauver. Let’s apply that to the Standard Oil case. Sup- 
pose the service stations have purchased from or were about to pur- 
chase from Red Crown. Suppose they had not lowered their price 
and adversely affected the competitive system or the situation of the 
other retailers. What would have been the situation then? 

Mr. Bison. The situation might well have been, Senator, that the 
Standard Oil Co. would have to lower its price for all its competing 
dealers in that area. 

Now, if they did, obviously the consumers would benefit ; for those 
retail dealers, those retail gasoline dealers, would be able to pass on 
that savings to their customers, the automobile drivers, in that area. 

As it was, they didn’t pass it on. That is, they didn’t grant the 
discrimination to all competing customers, so the customers of the 
gasoline dealers that were discriminated against were injured. So 
that is the reason, we say, that the people who are charging the 
Robinson-Patman Act with fostering soft competition are always 
looking at the lower price the favored buyer gets, and they seem to 
neglect the higher price that competing buyers, and many of them, 
get, from this supplher. 

And it certainly seems to us to be very, very important to consider 
what is the economic effect on consumers and on prices generally by 
granting a discrimination where one favored buyer gets a low price 
and competing buyers with him get a much higher price. 

Mr. Sretey. Mr. Bison, you mention in your summary statement 
two recent decisions of the courts. The decision of the Ninth Circuit 
Court of Appeals in the Balian Ice Cream Company, Inc., v. Arden 
Farms; that is cited in the Federal Reporter (231 Fed. 2d 356), a 
decision dated October 31, 1955. And you also mentioned the latest 
decision of the Court of Appeals for the Seventh Circuit, the Stand- 
ard Oil of Indiana case, dated May 3, 1956. 

What, in your judgment, would be the effect of those decisions 
upon the administration of the law by the Federal Trade Commission ? 

Mr. Bison. Well, it certainly would make it more difficult to stop 
discriminations which have the probable effect of substantially in- 
juring competition, because it would allow in many cases the offend- 
ing supplier to plead good faith and to justify a discrimination, ir- 
respective and notwithstanding the fact that the probable effect of 
his action was to substantially injure competition. 

In the Balian Ice Cream case, we have a good example of one 
thing that may happen. In that market in Los Angeles, the ethics 
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of the industry had fallen very low. Many discriminations, secret 
rebates, preferential allowances, were given by most of the suppliers 
in that area, including almost all of them. 

In order to meet that kind of a situation, Arden Farms reduced 
its price on many of its ice cream oe ape sats and only in that Los 
Angeles area. They of course pleaded the good faith defense, and 
said, “We were meeting the price of our competitors.” 

However, it was shown by the findings in the district court in that 
case that the price they were meeting, of their competitors, were 
illegal prices, prices that were discrminatory themselves, prices that 
the Robtnecs: Petane Act prohibited. 

So what do we have? We have a situation here where you have 
many prices in a market that are illegal and discriminatory, you have 
a large supplier dropping his price to meet those illegal prices, and 
you have the Circuit Court of Appeals for the Ninth Circuit saying 
that is legal. 

So it might well be that you would have a very great deterioration 
in the ethics and pricing practices of an entire industry in a market 
if you allow the good faith meeting of competition as the circuit 
court interpreted it in the Balian Ice Cream case. 

Senator Keravuver. Is it not true that prior to these two cases, the 
Federal Trade Commission opposed S. 11 and H. R. 11 by a vote 
of 4 to 1, and that by letter of May 22, 1956, which will be put in the 
record, Commissioners Anderson and Secrest, in view of the effect 
of these two decisions, changed their view from one of opposition 
to one of support for S. 11, and urged its support? Is that not 
correct ? 

Mr. Bison. That is true, Senator, and may I just say 

Senator Krerauver. So the Commission now stands 3 to 2 in favor 
of the legislation here. 

Mr. Bison. That is correct. And, of course, the Commission is 
the one agency of the Federal Government that is closest to this prob- 
lem, even closer than the Department of Justice, and certainly much 
closer than the Department of Commerce; and they know, of course, 
the problems that.they will face in enforcing this law, and it is cer- 
tainly a good indication that three of those Commissioners found 
that the law does need strengthening, as these bills now before you 
propose. 

Mr. Keravver. Let us place in the record the letter showing the 
position of the majority of the Commission, as well as the letter ex- 
pressing the minority position. 

(The letter on the majority view is as follows :) 





May 22, 1956. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: On March 1, 1956, Hon. John W. Gwynne, Chairman 
of the Federal Trade Commission, advised your committee that the Commis- 
sion by a vote of 4 to 1, Commissioner Kern dissenting, registered opposition 
to S. 11, 84th Congress, 1st session. The members of the Commission felt that 
in view of certain existing circumstances, that any recommendation for a change 
in the law would be premature at the time. 

Recent developments have caused me to reverse my position with respect to 
S. 11. The decision of the Circuit Court of Appeals for the Seventh Circuit 
in the Standard Oil of Indiana case and the denial of certiorari in The Balian 
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Ice Cream Co., Inc., et al. v. Arden Farms Co., et al., case in the Court of Appeals 
for the Ninth Circuit have changed the picture. Both of these cases, in my 
opinion, rather indicate that the matter of successful administration of section 
2 of the Clayton Act, as amended, has been made more difficult. 

Therefore, | withdraw my oposition to S. 11 and urge its support. I will 
appreciate your making this letter a part of your official record. 

Sincerely yours, 
SicguRD ANDERSON, Commissioner 
I concur in the above views of Commissioner Anderson. 


Ropert T. SECREST, Commissioner. 
Commissioner Kern’s letter is as follows: 


FEDERAL TRADE COMMISSION, 
Washington, D. 0., March 1, 1956. 
COMMITTEE ON THE JUDICIARY, 
United States Senate, Washington, D.C. 


GENTLEMEN: With reference to the request of the late chairman of your com- 
mittee, Senator Kilgore, to the Federal Trade Commission for an expression of 
its views on S. 11, 84th Congress, 1st session, I respectfully tender my individual 
opinion thereon, which is contrary to the position taken by the majority of the 
Commission as made known in the Federal Trade Commission Chairman’s letter 
to you. 

I believe that enactment of S. 11 or similar legislation is essential to realization 
of the national antitrust policy and is necessary to the restoration of the original 
force of section 2 of the Clayton Act, as amended by the Robinson-Patman Act, 
which was materially weakened by the Supreme Court’s decision in Standard 
Oil Co. (Indiana) v. FTC (340 U.S. 231 (1951) ). That holding, which many com- 
mentators feel was based on an incorrect analysis of the legislative history of the 
Robinson-Patman amendment, had the effect of reestablishing an infirmity of the 
original Clayton Act—the provision that a seller could absolve itself from a 
charge of price discrimination by showing that its lower price was offered in 
good faith to meet competition. 

Besides “substituting the remedy of retaliation for that of law” (80 Congres- 
sional Record 3113 (1936) ), the old Clayton Act had made it possible for a large 
buyer to dictate a price preference to itself by finding a number of sellers willing 
to charge a lower price than their competitors (H. Rept. No. 2951, 74th Cong., 2d 
sess. (1986), p. 7). This was an abuse fairly prevalent among chainstore com- 
panies, and it was chiefly because of fears expressed on this account in the con- 
gressional report on chainstore practices (Final Report on the Chainstore In- 
vestigation, S. Doc. No. 4, 74th Cong., Ist sess. (1934) ) that the Robinson-Patman 
amendment was enacted into law. 

The original Senate and House versions of that measure did not contain a 
meeting-competition defense, and though one was eventually inserted it was not 
included among the substantive justifications set out in subparagraph (a) of 
the revised section 2 but instead was relegated to a separate subparagraph and 
couched in language indicating that it was only to constitute a procedural de- 
fense to a prima facie case made out by merely proving a difference in prices. 
The procedural character of the amended meeting-competition defense was un- 
equivocally explained by the chairman of the house conferees in reporting the 
conference version of the Robinson-Patman bill to the House (80 Congressional 
Record 9418 (1936) ): 

“* * * this does not set up the meeting of competition as an absolute bar to a 
charge of discrimination under the bill. It merely permits it to be shown in evi- 
dence. This provision is entirely procedural. It does not determine substan- 
tive rights, liabilities and duties * * * If this proviso were construed to permit 
the showing of a competing offer as an absolute bar to liability for discrimina- 
tion, then it would nullify the act entirely at the very inception of its enforce- 
ment, for in nearly every case mass buyers receive similar discriminations from 
competing sellers of the same product. One violation of law cannot be per- 
mitted to justify another.” 

By eliminating (as they thought) the absolute defense of meeting competition, 
which had plagued efforts to enforce the original section 2 of the Clayton Act, the 
supporters of the amendment believed that they were depriving the large buyer 
of the competitive advantages it enjoyed over the small buyer because of ability 
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to buy in large quantities and were providing equality of opportunity to all 
members of a given industry. 

The Standard Oil ruling of the Supreme Court has all but revived the meeting- 
competition feature of the original Clayton Act, to the serious detriment of that 
very segment of the business community which the Robinson-Patman amend- 
ment was to have benefited. In the present state of the law a supplier is free to 
discriminate in favor of a customer who has been offered a lower price by a com- 
peting supplier, irrespective of the injury that such a discrimination may inflict 
on his other customers. Furthermore, though the majority opinion in the 
Standard case indicated that the absolute meeting-competition defense was 
needed to vindicate the right of a business concern to repel a “price raid” by a 
competitor, the defense which Standard desired to offer was along different 
lines. It has been suggested that Standard actually was countering the com- 
petition of off-brand gasolines in the Detroit area by price favoring the Standard 
dealers best situated to wage a successful price war against the off-brands. If 
such was the case, Standard was not only using its superior financial staying 
power to subsidize a less profitable or possibly unprofitable sale of its product for 
the purpose of eliminating a smaller competitor; it was enabling the dealer 
through which it waged its price war to divert trade from other Standard dealers 
not able to lower their price. 

There is every reason to suppose that this type of situation is not unusual in 
the gasoline price wars of today, even though the events behind the Standard 
Oil case occurred about 15 years ago. Indeed, the need for strong antiprice dis- 
crimination laws is stronger in the existing buyer’s market, when producers com- 
pete sharply and make price concessions to some purchasers but not to all. In 
industries like the gasoline industry, in which thousands of retailers fail annu- 
ally, the necessity for effective legislation is especially acute. S. 11 would make 
it clear that discriminatory pricing by or in favor of large business entities 
would not be allowed to destroy small, independent concerns, and would make 
efficiency rather than size the key to competitive viability. 

The extent to which the food-faith meeting of a lower price of a competitor 
shall constitute justification for a price discrimination is so fundamental a ques- 
tion that it ought not to be committed to the relative vagaries of interpretation 
by an administrative agency wherein the volte-face due to changes in political 
complexion is not wholly unknown. It seems to be highly desirable that the 
business world be vouchsafed the certainty and exactitude of a definite statutory 
guide. 

I am aware of the arguments that have been vociferously advanced in support 
of the absolute defense of “meeting competition.” It is said that if, to meet a 
competitor’s lower price, a seller must lower its prices to all its customers in the 
pertinent market, then it may not reduce its prices at all, and the consumer will 
be deprived of the benefits of competition. This “economic strait jacket” con- 
tention is unsound. It is more reasonable to assume that to resist vigorous price 
competition the concern will be forced to lower its price to all in the market, 
a circumstance far more advantageous to the consuming public. The selective 
form of price competition that the absolute defense of “meeting competition” 
encourages is in actuality a negation of true price competition, for there remains 
a certain incentive to the favored buyer to hold his price to that prevailing in 
the market and thereby enjoy a wider margin of profit. Consumers are much 
more likely to be advantaged by lower prices given to all competing buyers than 
by special treatment accorded a single customer. 

Paradoxically, a law requiring nondiscriminatory pricing has a tendency to 
diminish competition on one level of trading while encouraging it on another. 
However, when the Robinson-Patman Act was passed, this phenomenon did not 
prove to be a serious obstacle, Congress apparently thinking that it would be a 
greater boon to competition generally to foster equality of access to supplies for 
the businessman closest to the consuming public in the chain of distribution. 
Moreover, under the provisions of S. 11 a seller is still free to meet a competitor's 
price by nondiscriminatory means. Competitive price attacks in any market 
may be met by a price reduction to all purchasers in the market, provided that 
no primary-line injury develops. Furthermore, since the standard of injury 
under the Robinson-Patman Act includes competitive effects which may injure 
competition “with any person who either grants or knowingly receives the bene- 
fits of such discrimination or with the competitors of either of them,” the good- 
faith defense is still available to sellers as to discriminations having competitive 
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effects of this more limited character but which falls short of a substantial less- 
ening of competition. 

It would be folly to permit a zeal for preserving an abstract “meeting com- 
petition” concept to overshadow the main purpose of the Clayton Act, which was 
to outlaw practices leading to unlawful trade restraints or nurturing monopoly. 
That legislation of this kind should contain an exemption which, in the name 
of “meeting competition in food faith” actually lessens competition on the small- 
business level is an inexcusable anomaly calling for the corrections offered by 
S. 11, which would permit the absolute defense except where the effect may be 
substantially to lessen competition or tend to create a monoply in any line of 
commerce. In my opinion, a complete defense should not be granted to discrim- 
inatory practices that will suppress competition or foster monopoly. 

Respectfully yours, 
WILLIAM C. KERN, Commissioner. 


Mr. Seerey. Mr. Chairman, I think it would be well at this time 
to receive the judicial decisions referred to for our record. 

Senator Kerauver. Let them be printed in the record. 

(The material referred to is as follows :) 


THE BALIAN IcE CreAM Co., INC., A CORPORATION, APPELLANT, Vv, ARDEN FARMS Co., 
A CORPORATION, ET AL., APPELLEES 


Nos. 13578-13592 
UNITED STATES COURT OF APPEALS, NINTH CIRCUIT 
Oct. 31, 1955 
Rehearing Denied Dec. 27, 1955. Writ of Certiorari Denied March 26, 1956 
See 76 S. Ct. 545 


Action under Clayton Act for violation of federal anti-trust laws. The United 
States District Court for the Southern District of California, Central Division, 
Leon R. Yankwich, C. J., 104 F. Supp. 796, rendered judgment for defendants, 
and plaintiffs appealed. The Court of Appeals, James Alger Fee, Circuit Judge, 
held that findings that defendants’ action in selling ice cream in Los Angeles 
area at price lower than it sold similar products in other areas had been a good 
faith measure to meet competition and had not been motivated by purpose to 
destroy competition, and that defendants had not make exclusive dealing con- 
tracts with customers, were not clearly erroneous. 

Judgment affirmed. 


1. Courts @>406.3(16) 


In actions under Sherman, Clayton and Robinson-Patman Acts, findings that 
defendants’ action in selling ice cream in Los Angeles area at price lower than 
it sold similar products in other areas had been a good faith measure to meet 
competition and had not been motivated by purpose to destroy competition, and 
that defendants had not made exclusive dealing contracts with customers, were 
not clearly erroneous. Clayton Act, § 4,15 U.S. C. A. $15; Clayton Act, § 2 (a) 
as amended by Robinson-Patman Act, § 1, 15 U. S. C. A. § 13 (a) ; Sherman Anti- 
Trust Act, 15 U. S. C. A. $§ 1-7, 15 note. 


2. Trade-Marks and Trade-Names and Unfair Competition ¢=>93(1) 


In action under Robinson-Patman Act for damages for price discrimination in 
ice cream market, defendant, who claimed it had cut price in Los Angeles area 
to meet competition, was not required, under the circumstances, to establish 
lawfulness of the prices which it claimed to meet. Clayton Act, §2 (a) as 
amended by Robinson-Patman Act, $1, 15 U. S. C. A. $18 (a). 


8. Trade-Marks and Trade-Names and Unfair Competition @->68(2.26) 


That ice cream dealer, who had interstate market, sold ice cream products in 
Los Angeles area at a lower price than it charged for like products in other 
states was not a violation of Robinson-Patman Act. Clayton Act, §2 (a) as 
amended by Robinson-Patman Act, § 1,15 U. 8. C. A. $13 (a). 
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4. Trade-Marks and Trace-Names and Unfair Competition @—>68(2.21) 


Price discrimination is not in and of itself denounced by Robinson-Patman Act, 
except where de-eterious consequences are probable, such as where its effect may 


be substantially to lessen competition or tend to create a monopoly in any line 
of commerce, or to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimination, or with 
customers of either of them. Clayton Act, §2 (a) as amended by Robinson- 
Patman Act, § 1,15 U.S.C. A. § 13 (a). 


5. Trade-Marks and Trade-Names and Unfair Competition @>93(3) 


In action against ice cream dealer, who had interstate market, on account of 
dealer’s selling ice cream at a lower price in Los Angeles area than similar prod- 
ucts were sold elsewhere, findings that the price discrimination, if any, did not 
substantially lessen competition or tend to create a monopoly in ice cream 
products were supported by substantial evidence. Clayton Act, §2 (a) as 
amended by Robinson-Patman Act, § 1,15 U. 8. C. A. $13 (a). 


6. Trade-Marks and Trade-Names and Unfair Competition G—>68(2.21) 


Intent to destroy competition is not an essential factor to a violation of 
Robinson-Patman Act. Clayton Act, §2 (a) as amended by Robinson-Patman 
Act, §1,15 U. S.C. A. § 13 (a). 


7. Trade-Marks and Trade-Names and Unfair Competition G>100 


Record on appeal in action against ice cream dealer for alleged violation of 
Robinson-Patman Act in respect to selling ice cream in Los Angeles area at a 
price lower than dealer sold ice cream in other states disclosed that trial court 
had not required plaintiff to prove illegal intent to destroy competition. Clayton 
Act, §2 (a) as amended by Robinson-Patman Act, §1, 14 U. S. C. A. §13 (a). 


8. Federal Civil Procedure ¢—>2268 


Where trial court is to make findings of fact, he may consider any evidence 
in record by whomever adduced in reaching his result. 


9. Monopolies G>17(1.7) 


Where ice cream dealer and its supposed satellites did not act jointly in de- 
pressing prices, the action taken was not illegal per se under Sherman Act or 
otherwise. Sherman Anti-Trust Act, 15 U. 8S. C. A. §§ 1-7, 15 note. 


10. Courts @=>263 


That all plaintiffs brought Clayton Act actions against all defendants did 
not, despite doctrine of pendent jurisdiction, vest district court with authori- 
ty to hear actions, lodged under California Anti-Trust laws, between plaintiffs 
and defendants in such cases where diversity existed. Clayton Act, §4, 15 U. S. 
Cc. A. § 15. 

Shephard, Mullin, Richter & Balthis, Gordon F. Hampton, Richard B. Hoegh, 
Los Angeles, Cal., for appellant. 

Gibson, Dunn & Crutcher, Henry F. Prince, Julian O. von Kalinowski, Cos- 
grove, Cramer, Diether & Rindge, Leonard A. Diether, Jesse R. O'Malley, Los 
Angeles, Cal., for appellee. 

Before STEPHENS and Fes, Circuit Judges, and Line, District Judge. 

JAMES ALGER FEE, Circuit Judge. 

Plaintiffs brought fifteen separate actions against defendants under §4 of 
the Clayton Act, 15 U. S. C. A. § 15, claiming violations of the federal anti-trust 
laws. The basic claim was that each plaintiff who is an independent ice cream 
manufacturer or distributor in the Los Angeles area sustained injury when 
Arden Farms Co., which operates in the manufacture and distribution of 
dairy products in the same area, lowered its prices upon ice cream in this 
area alone. Prices on all of its ice cream products were reduced with the 
exception of prices upon “diced” ice cream manufactured by Arden exclusively 
and just being introduced on the market. The gist of the complaint was that 
Arden operated in the northwest states and in Arizona and that discrimination 
was proved because the price level upon like products in these states was not 
made to conform to the Los Angeles price level. 
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Findings of fact of the trial court were extensive.’ Based thereon, the court 
held that the statute had not been violated and that no actionable discrimina- 
tion had been practiced. Judgment for defendants followed. 104 F. Supp. 796. 
Plaintiffs took these appeals, which are now consolidated. 


1 , Findings of Fact 

“e ~ 

“3. In these Findings of Fact and in the Conclusions of Law which follow, unless other- 
wise ones aaneee, the terms hereinafter listed shall have the definition and meaning set 
opposite each: 

“Los Angeles Area—All of Los Angeles County and some portions of San Bernardino, 
Riverside, Ventura, Santa Barbara and Orange Counties, all of said counties being located 
in the State of California. 

“Ice Cream Products—One or more of the following: Ice cream, sherbet, ice milk, ice 
cream mix and ice milk mix in all forms and grades, and various frozen novelties contain- 
ing one or more of the following : Ice cream, ice milk, or water ice. 

“Milk Products—Milk and certain related products. 

“Iee Cream Distributing Subsidiaries—Defendants Frigid Process Company Inc., and 
Ritz Ice Cream Corp. (subsidiaries of Arden Farms Co., a Delaware corporation) who 
manufactured, sold or distributed ice cream products at wholesale in the Los Angeles area. 

“Diced Cream—aA packaged individual serving of ice cream, sherbet, or ice milk of stand- 
ardized quality which has been packaged by a certain patented machine. 

“Jobber or Distributor—aA person, firm or corporation in the business of buying ice cream 
products from manufacturers at wholesale in large quantities and selling same to retailers 
in smaller quantities. 

“4. Plaintiff, The Balian Ice Cream Co., Inc., is a California corporation with its princi- 
pal place of business in Los Angeles County, California. Said plaintiff is a manufacturer 
of ice cream products and sells such products at wholesale to route-delivered customers in 
a portion of the Los Angeles area. 

“5. (a) There are two defendants herein having the name Arden Farms Co. One of 
said defendants is a Delaware corporation (sometimes hereinafter referred to as ‘Arden’) 
with its principal place of business in Los Angeles County, California. Arden is engaged 
among other things in the business of manufacturing ice cream products and selling same 
at wholesale to route-delivered and jobber customers in the States of California, Wash- 
ington, Oregon, Idaho and Montana. Arden has four ice cream products manufacturing 
plants in California; they are located at Los Angeles, San Diego, Fresno and Oakland. 
Arden has one ice cream products manufacturing plant in Oregon and two in Washington. 
Arden is also engaged in the business of producing and purchasing milk and from a por- 
tion thereof manufactures certain related products. Arden is also engaged in the business 
of selling milk products at wholesale and at retail in the States of California and 
Washington. 

“(b) The other defendant herein having the name of Arden Farms Co. is an Arizona 
corporation (sometimes hereinafter referred to as ‘Arden of Arizona’) with its principal 
place of business in Phoenix, Arizona. Said defendant is a wholly owned subsidiary of 
Arden and is engaged in the business of manufacturing ice cream products and selling 
same at wholesale to route-delivered and jobber customers in the State of Arizona. Said 
defendant has an ice cream products manufacturing ia in Phoenix, Arizona. * * * 

““(c) Defendant Equipment Enterprises, Inc., is a California corporation with its princi- 
pal place of business in Los Angeles County, California. Said defendant is a wholly owned 
subsidiary of Arden and does not manufacture, distribute or sell ice cream products, milk 
products or any other related products. 

“(d) Defendant Market Wholesale Grocery Co. is a California corporation with its 
principal place of business in Los Angeles County, California. Said defendant is engaged 
in the business of selling groceries and related products at wholesale in the Los Angeles 
area but it does not manufacture, distribute or sell ice cream products, milk products or 
any other related products. * * * 

“(e) Prior to January 1, 1951, defendant Frigid Process Company, Inc., was a Cali- 
fornia corporation (sometimes hereinafter referred to as ‘Frigid’) with its principal place 
of business in Los Angeles County, California. Said defendant at all times referred to in 
the complaint herein prior to January 1, 1951, was a wholly owned subsidiary of Arden 
and had an ice cream products manufacturing plant in Oakland and South Pasadena. 
Frigid was engaged primarily in the business of manufacturing frozen novelties and selling 
same at wholesale to other ice cream products manufacturers and to jobbers in Oakland 
and in the Los Angeles area. On January 1, 1951, the assets of said defendant were sold 
to third parties. Since said latter date Arden has not owned any stock of said defendant 
nor has it had any interest in or control of said defendant. 

“(f) Prior to January 1, 1950, Ritz Ice Cream Corp. was a California corporation doing 
business as the Holly-Maid Ice Cream Co. (sometimes hereinafter referred to as ‘Holly- 
Maid’) with its principal place of business in Los anes ouety, California. Said de- 
fendant at all times referred to in the complaint herein prior to January 1, 1950, was a 
wholly owned subsidiary of Arden. * * * On or about January 1, 1950, said defendant 
merged with Arden and on or about said date Ritz Ice Cream Corp. ceased to exist as a 
separate entity. 

““(g) Defendant Diced Cream of America Co. is a Delaware corporation (sometimes 
hereinafter referred to as ‘Diced’) with its principal place of business located in Los 
Angeles County, California. Said defendant is engaged primarily in the business of 
leasing machines upon which it owns ae for packaging an individual serving of ice 
cream, sherbet or ice milk of a standardized quality under the trade name of ‘Diced Cream,’ 
and in the business of selling cartons for use in said machines. The consideration for all 
of the common stock of said defendant was paid for by Arden and the stock was issued to 
voting trustees pursuant to a Voting Trust Agreement. The corresponding voting certifi- 
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The contentions are: (1) By establishing a blanket price cut on ice cream 
in the Los Angeles area, defendants had discriminated in price upon a terri- 
torial basis by maintaining at the same time higher prices for the same prod- 





cates were issued to Arden and on September 1, 1949, Arden distributed to its stockholders 
all of said voting trust certificates. * * * 

“6. For several years prior to November 21, 1949, and particularly during that portion 
of the year 1949 up to November 21, 1949, the business of selling ice cream products 
in the State of California and particularly in the Los Angeles area had been very competi- 
tive. During said period Arden and its ice cream distributing subsidiaries sold their 
respective ice cream products at wholesale in virtually every city and local community 
throughout the Los Angeles area, but many of their competitors sold their ice cream 
products at wholesale in only a portion of the Los Angeles area and some in only one 
or two cities or local communities in said Los Angeles area. The plaintiff sold its ice 
cream products only in a portion of the Los Angeles area. Every ice cream products 
manufacturer and jobber in the Los Angeles area, large and small, including the plaintiff, 
is and was a competitor of Arden and of its ice cream distributing subsidiaries. The 
business of Arden and of its ice cream distributing subsidiaries in selling ice cream products 
at wholesale were and are substantially and adversely affected by competitive conditions 
in every such city or local community. * * * 

“7. For a number of years prior to the trial of this action, practically all the ice cream 
products manufacturers including Arden and its ice cream distributing subsidiaries 
selling at wholesale in the State of California published price lists of their respective ice 
credm products although there was no legal requirement for such publication. For several 
years prior to November 21, 1949, said published price lists did not represent the actual 
selling prices at wholesale of a substantial quality of ice cream products sold in said area. 
During said period competitors of Arden and its ice cream distributing subsidiaries in 
the Los Angeles area made numerous changes and deviations from their respective pub- 
lished price lists resulting in lower selling prices for ice cream products thus enabling 
said competitors to gain a larger share of the ice cream products trade in said area. 
During said period said competitors were offering and gave inducements to prospective 
customers at wholesale, such as gratuities, rebates and discounts, free services, free 
material and equipment, free use of material and equipment, and the like, as a means 
of selling their respective ice cream products. During said period said competitors in 
the Los Angeles area and other areas in the State of California offered to sell and sold 
ice cream products at wholesale at prices as low or lower than the ~~ (after any and 
all rebates and discounts) established by Arden on November 21, 1949, hereinafter referred 
to, for ice cream products of like grade, quality and quantity in said areas. For some time 
prior to November 21, 1949, competition in the business of selling ice cream products 
at wholesale in said areas was so intense that the price structure for said products was 
very badly broken down. Said competitive activities of said competitors substantially and 
adversely affected the ice cream products business of Arden and of its ice cream distributing 
subsidiaries in said areas. 

“8. For several years prior to November 21, 1949, and particularly during that portion 
of the year 1949 up to November 21, 1949, Arden and its ice cream distributing sub- 
sidiaries, in order to retain their customers and to gain new ones, in many instances met 
or attempted to meet the lower competitive prices of their competitors in the State of 
California and particularly in the Los Angeles area in the sale of their respective ice cream 
products. During said period Arden and its ice cream distributing subsidiaries in said 
areas made numerous changes and deviations from their respective published price lists to 
meet or in attempting to meet said lower, competitive prices of their competitors in said 
areas. The average net selling price for all ice cream products sold by Arden gradually 
declined during the year 1949. * * * 

“9. In 1946 and 1947 there came into being a product known as Foster Freeze, an ice 
milk product which spread rapidly through the establishment of stores where soft ice milk 
was sold. Similar stores had existed before but the Foster product gave impetus to their 
growth. In 1948 and that portion of the year 1949 prior to November 21, 1949, stores and 
business establishments in the State of Califorinia and particularly in the Los Angeles 
area selling soft ice milk were in competition with stores and business establishments sell- 
ing ice cream products and the former were successful in securing a substantial portion of 
the ice cream products trade in said areas. The ice cream products business of Arden and 
of: its ice cream distributing subsidiaries was substantially and adversely affected by the 
competition from the sale of said soft ice milk. 

“10. During the period here involved a number of ice cream products manufacturing 
plants in the Los Angeles area and other areas in the State of California (sometimes here- 
inafter referred to as ‘captive creameries’) were owned by large grocery chains or other 
chain retail outlets, and such plants manufactured ice cream products solely for such 
owners. The number of such plants increased during the years 1948 and 1949. The retail 
outlets supplied 4: captive creameries in said areas sold certain of said ice cream products 
so manufactured by captive creameries during the year 1948 and that portion of the year 
1949 prior to November 21, 1949, at prices lower than the wholesale prices for ice cream 

roducts of like grade, quality or quantity being charged by other ice cream products manu- 
facturers in said areas including Arden and its ice cream distributing subsidiaries. The 
quantity of ice cream products sold by the retail outlets supplied by captive creameries in 
said areas was substantial. Other markets, chains and independent stores in said areas, 
having no interest in captive creameries, in order to meet said prices of the retail outlets 
supplied by captive creameries demanded lower prices at wholesale from their respective 
ice cream products manufacturers. Customers of Arden and its ice cream distributing 
subsidiaries were in competition with retail outlets supplied by captive creameries and said 
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ucts in other areas, such as the northwest. (2) It is claimed that the District 
Court required plaintiffs to prove that Arden was motivated by a purpose or 
intent to harm a competitor, whereas it is contended the statute does not re- 


customers made demand on Arden and its ice cream distributing subsidiaries for lower 
prices at wholesale for ice cream products in order to sell at competitive prices. * * * 
“11. The total quantity of ice cream products sold by Arden and its ice cream distribut- 


ing subsidiaries in the State of California and in the Los Angeles area for the years 1946 
to and including the year 1950 are as follows: 








[Gallons] 
Los Angeles | State of Cal- | Los Angeles | State of cal- 
area ifornia area ifornia 
a Senin wee 7, 191, 396 ee oe UE es 4, 376, 617 6. 876, 637 
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“The decline in gallonage was substantially due to competitive conditions herein found 
to exist in the Los Angeles area and other areas of the State of California, and to other 
competitive conditions shown by the evidence in this action. 

“12. The percentage of ice cream products in gallons sold by Arden and its ice cream 
distributing subsidiaries in the Los Angeles area to the total ice cream products in gallons 


manufactured by all ice cream products mannfacturers in the Los Angeles area for the 
years 1946 to and including 1950 are as follows: 


Percent Percent 
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“The decrease in sales was substantially due to competitive conditions herein found 
. oxtet She Los Angeles area and to other competitive conditions shown by the evidence 
n s action. 

“13. * * * The percentage of ice cream products in gallons sold by plaintiff and the 
plaintiffs in said fourteen actions in the Los Angeles area to the total quantity of ice cream 
products in gallons manufactured in the Los Angeles area during said years was as follows: 


Percent Percent 
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“14. During the year 1948 and that portion of the year 1949 prior to November 21, 1949, 
Arden made continuous efforts to meet the competitive conditions herein found and other 
competitive conditions shown by the evislence in this action, by bringing out new items in 
its line of ice cream products, increasing its advertising and merchandsing compaigns and 
instilling more life into its sales organization. Said efforts were not successful in oe 
Arden’s continuous decline in the total sales of ice cream products in the State of Cali- 
fornia nor in the Los Angeles area * * *, 

“15. The main items of cost in the mannfactire of ice cream products are butterfat, 
serum solids and labor, the latter customarily being measured in man hours. For some 
time prior to November 21, 1949, the cost of said items to Arden, in general, gradually 
declined and continued to decline until May, 1950. During 1949 and 1950 the cost of but- 
terfat was at its lowest point in May, 1950. 

“16. From the latter part of December, 1948, until November 21, 1949, the officers 
and directors of Arden were very critically concerned with said competitive conditions. 
The published price lists at wholesale of its ice cream products manufacturers in the 
State of California and in the Los Angeles area were unrealistic. On November 14, 1949, 
it was the conclusion of said officers and directors, after long and mature consideration, 
that there was only one way to remedy the situation created by the competitive condi- 
tions herein found to exist and other competitive conditions shown by the evidence in 
this action and that was for Arden to establish lower prices at wholesale for its ice cream 
products in order to compete with said competitive conditions. On or about November 19, 
1949, Arden published a new price list reducing the prices at wholesale for its respective 
ice cream products except frozen novelties and Diced Cream. ‘The prices of said latter 
products remained the same. Said published price list became effective on November 21, 
1949, and will sometimes hereinafter be referred to as the “price reduction of Arden.” 
The prices (after any and all rebates and discounts) established by Arden in the Los 
Angeles areas and in other areas of the State of California on said date were not lower 
than the prices at wholesale of its competitors on or before November 19, 1949, for ice 
cream products of like grade, quality and quantity in the Los Angeles area and other areas 
in the State of California. The prices established by the price reduction of Arden were in 
effect until October 18, 1950, when said prices were increased by reason of Arden’s 
increased costs. 

“17. Said officers and directors, concurrently with said price reduction, in order to 
bring all items of expense to a minimum, initiated and put into effect a series of changes 
in Arden’s methods of manufacturing, distributing and selling its ice cream products, 
resulting in the elimination of all unnecessary expenses, the reduction of personnel, the 
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quire such proof. (3) It is claimed that the District Court required plaintiffs 
to disprove the existence of an alleged affirmative defense that Arden was 
meeting in good faith the equally low price of a competitor when it mace the 





reduction of advertising expenses, the reorganization of Arden’s sales department and 
manufacturing department, and the simplification of Arden’s line of ice cream products 
Said changes resulted in a substantial decrease in the total cost to Arden of the ice cream 
products manufactured, distributed and sold by it. 

“18. The prices established by the price reduction of Arden and the sale by it of ice 
cream products at such prices were made in good faith to meet the lawful and equally 
low prices of its competitors in the sale of ice cream products of like grade, quality and 
quantity, and were made by reason of competitive conditions herein found and other com 
petitive conditions shown by the evidence in this action. The action of the officers and 
directors of Arden in establishing said price reduction and the prices so established 
by Arden for its ice cream products was justified by business and economic considerations 
of the type which reasonable men take into consideration in making such a decision when 
confronted with said competitive conditions and other factors affecting Arden’s business, 
such as, diminishing sales. The action of Arden in establishing said prices and selling 
its ice cream products at such prices was reasonable. 

“19. Frigid reduced the prices at wholesale of its frozen novelties on October 24, 1949 
It did not thereafter prior to the trial of this action reduce the prices of its frozen novelties 
In the latter part of November, 1949, Frigid reduced the price at wholesale of its bulk and 
packaged ice cream to its route-delivered customers. Said price reduction will sometimes 
hereinafter be referred to as the ‘price reduction of Frigid.’ The quantity of bulk and 
packaged ice cream sold by Frigid to its route-delivered customers was smail as compared 
to its total business. The prices established by the price reduction of Frigid and the sal 
by it of ice cream products at such prices on or about that time in the ice cream products 
industry in the Los Angeles area, and by reason of the competitive conditions herein found 
and other competitive conditions shown by the evidence in this action. The prices (after 
any and all rebates and discounts) established by the price reduction of Frigid in the Los 
Angeles area were not lower than the prices at wholesale of its competitors prior to “and 
at the time of said reduction for ice cream products of like grade, quality and quantity in 
the Los Angeles area. At no time here in question did any defendant other than Frigid 
set or attempt to set the prices at which Frigid sold its ice cream products. 

“20. The prices established by the price reduction of Frigid and the sale by it of ic 
cream products at such prices were made in good faith to meet the lawful and equally low 
prices of its competitors in the sale of ice cream products of like grade, quality and quantity 
and were made by reason of competitive conditions herein found and other competitive 
conditions shown by the evidence in this action. * * * 

“21. Holly-Maid reduced the price at wholesale of its ice cream products on November 
30, 1949, except frozen novelties and Diced Cream. ‘The price of said latter products 
remained the same. Said price reduction will hereinafter sometimes be referred to as the 
‘price reduction of Holly-Maid.’ The prices established by the price reduction of Holly 
Maid and the sale by it of ice cream products at such prices were made to meet the pre 
vailing prices on or about that time in the ice cream products industry in the Los Angeles 
area and by reason of the competitive conditions herein found and other competitive con 
ditions shown by the evidence in this action. * * * 

“22. The prices established by the price reduction of Holly-Maid and the sale by it of 
ice cream products at such prices were made in good faith to meet the lawful and equally 
low prices of its competitors in the sale of ice cream products of like grade, quality and 
quantity and were made by reason of competitive conditions herein found and other com 
petitive conditions shown by the evidence in this action. * * * 

“23. On and subsequent to November 21, 1949, several substantial competitors of 
Arden, Frigid and Holly-Maid published price lists at wholesale for and sold ice cream 
products in the Los Angeles area at prices lower than the prices established by and at 
which Arden, Frigid and Holly-Maid sold ice cream products of like grade, quality and 
quantity in the Los Angeles area on and after said date. 

“24. Arden of Arizona manufactures ice cream products in Phoenix, Arizona, and all of 
the ice cream products it manufactures are sold by it within the State of Arizona. There 
are a number of other ice cream manufacturing plants in the State of Arizona owned by 
third parties and all of the ice cream products manufactured by said plants are sold in 
competition with the ice cream products sold by Arden of Arizona. The prices at which 
Arden of Arizona sold its ice cream products at wholesale from time to time were based on 
competitive conditions in the State of Arizona and upon its costs in said state. * * * 

“25. In September, 1949, Arden of Arizona began the sale of Diced Cream at wholesale 
to its customers in Arizona. On or about said time, Arden of Arizona did not have a 
machine for packaging and processing Diced Cream but ordered such a machine the latter 
part of 1949, and it was installed in September, 1950. During the period of that time 
that Arden of Arizona was acquiring and installing its own machine for packaging and 
processing Diced Cream, it purchased Diced Cream from Arden. Arden of Arizona, in most 
instances, acquired said Diced Cream from Arden with its own trucks at the manufactuiing 
plant of Arden in Los Angeles and in a few instances, Diced Cream was shipped by Arden 
to Arden of Arizona by public carrier f. o. b. Los Angeles. ‘The price at which Arden of 
Arizona sold Diced Cream in the State of Arizona during the period of time it purchased 
Diced Cream from Arden was substantially the same as that charged by Arden and its ice 
cream distributing subsidiaries in the State of California. At all times after September, 
1950, Arden of Arizona has packaged and processed all Diced Cream sold by it in Arizona. 
No ice cream products sold by Arden of Arizona were transported across state lines « ther 
than the Diced Cream mentioned in this finding. 

“26. * * * Each defendant manufacturing, distributing and selling ice cream products, 
in making each and every decision with respect thereto, and in the establishment of each 
and every price, acted solely upon its individual judgment and without agreement cr under- 
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differential in prices in the Los Angeles area, whereas the statute placed the 
burden of pleading and proof upon the defendants. (4) Further, it was claimed 
under the facts of the instant case that even this affirmative defense was not 


standing with or participation-by any person, firm or corporation whether a defendant 
herein or not. 

“27. The respective price reductions made by Arden, Frizid and Holly-Maid were not 
the result of any concert of action, combination in the form of a trust or otherwise, eon- 
spiracy, plan, scheme or agreement among the defendants, or any one or more of them. 

“28. Each officer and director of Arden, each officer and director of Frigid and eaeh 
officer and director of Holly-Maid who had anything to do with the respective price reduc- 
tions of said defendants, in so acting did not act in an individual capacity but within the 
scope of and in the course of his employment as such officer or director. The decisions 
of the officers and directors of each of said defendants * * * was a decision with respect 
to a lawful business policy * * *. 

“29. The respective price reductions of Arden, Frigid and Holly-Maid were not drastic, 
and the prices at which each said defendant sold its ice cream products on and after 
said respective price reductions were not unreasonably low. Said price reductions and 
each of them bore a realistic and reasonable relation to the previous price changes and 
the prices charged by their respective competitors in the ice cream products market in the 
Los Angeles area and in other areas in the State of California. * * * 

“30. No defendant, in the doing of any act or acts herein found or shown 7 the evi- 
dence, was actuated by any purpose, design or intent to restrain, lessen, stifle, burden or 
otherwise interfere with trade or commerce between the several states, or any part thereof, 
in the manufacture, distribution or sale of ice cream products and no part of said. trade 
or commerce was unlawfully restrained, lessened, stifled, burdened or otherwise inter- 
fered with by any act of the defendants, or any one or more of them. 

“31. No defendant, in the doing of any act or acts herein found or shown by the 
evidence, was actuated by any purpose, design or intent to prevent or destroy competi- 
tion or to injure or destroy plaintiff or plaintiff’s business or to exclude or eliminate plain- 
tiff or any other person, firm or corporation from the business of manufacturing, distribut- 
ing or selling ice cream products in the Los Angeles area, or in any other area, or in inter- 
state commerce, or any part thereof. The Court makes no findings as to whether any 
act or acts of the defendants or any of them, had any effect upon the business of plaintiff, 
or any products derived therefrom, or caused plaintiff any injury, for the reason that the 
Court finds that all of the acts of the defendants complained of were legal. 

“32. No defendant, in the doing of any act or acts herein found or shown by the evi- 
dence, was actuated by any purpose, design or intent to monopolize, nor did any defend- 
ant alone, or acting in concert, with others, attempt to monopolize the business of manu- 
facturing, distributing or selling ice cream products in the Los Angeles area, nor any other 
area, nor in interstate commerce, or any part thereof. No defendant alone or acting 
in concert among themselves or with others, monopolized or had the power to monopolize 
said business, or any part thereof. No act or acts herein found or shown by the evidence, 
of any defendant, has had or now has a tendency to create a monopoly in the ice cream 
products business in the Los Angeles area, or any other area, or in interstate commerce, 
or any part thereof. 

“33. There are a number of ice cream manufacturing plants in Washington and Oregon 
owned by third parties and all of the ice cream products manufactured by said plants are 
sold at wholesale in competition with the ice cream products sold at wholesale by Arden in 
Washington, Oregon, Idaho, Montana and a small portion of Northern California served 
with icc cream products manufactured by Arden in Oregon. The prices at which Arden 
sold its ice cream products in Washington, Oregon, Idaho, Montana and the small portion 
of Northern California served with ice cream manufactured by Arden in Oregon at whole- 
sale from time to time, were based on competitive conditions in said respective states and 
upon its costs in said respective states. 

“34. The prices charged by any defendant manufacturing, distributing or selling ice 
cream products in any state referred to herein, has and had no effect on the prices charged 
by the said defendant, or any other defendant, or by any other person, firm or corporation, 
manufacturing, distributing or selling ice cream products in any other state. By reason 
of competitive conditions and variations in costs existing in the respective states, there 
is no reason for any similarity between the prices at which the respective ice cream 
products are sold in each of the said states. 

“235. In September, 1947, Arden began the sale of Diced Cream in the Los Angeles area 
and since said time has continuously sold Diced Cream in said area. Diced Cream has not 
been sold by Arden in Oregon, Washington, Idaho or Montana. Shortly after Arden began 
the sale of Diced Cream in the Los Angeles area, certain of its competitors in said area 
also sold a package of ice cream, sherbet or ice milk containing a single serving. * * * 

“36. No defendant or group of defendants in the Los Angeles area or in any area referred 
to herein, has or had a monopoly in the business of manufacturing, packaging, distributing 
or selling a packaged individual serving of ice cream. * * * 

“37. The total quantity of Diced Ice Cream sold by Arden in 1949 and 1950 in the Los 
Angeles area was as follows: 


Gallons 
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“39. In 1949 Arden made a net profit on the manufacture, distribution and sale of ice 
cream products in the Los Angeles area of approximately $260,000.00, and in the year 1950 
Arden made a net profit on the same activities and in the same area of approximately 
$240,000.00. Said profit was and is reasonable. 

“40. There is no agreement, arrangement nor understanding between Arden and Shop- 
ping Bag Food Stores, referred to in the complaint as ‘Shopping Bag Markets or Shopping 





ean 
ad 


tat itt i 8 AE 


PAB RIAN Da: Aa Bei AMBRE 2 IPR itch aati Xt el cian 


orton Ae 





TO AMEND SECTION 2 OF THE CLAYTON ACT 41 


available to Arden under the statute for these reasons. Arden, it is said, (a) 
did not meet “individual competitive situations,’ but blanketed a local area 
with a market-wide price cut, (b) took such action offensive in nature rather 
than of a limited defensive character, and (c) did not show that any com- 
petitor’s price it claimed to meet was a lawful price or that its lowered price 
was for a product of the same grade and quality as that of a competitor or 
for sales of the same quantity. 

Arden is one of the largest dairy products firms in the west. It owns in Los 
Angeles an ice cream plant which is one of the largest in the United States. 
It does some interstate shipping out of its Portland, Oregon, office into the 
State of Washington and out of its Spokane, Washington, division to Idaho 
and Montana. It sells at Seattle, Washington, and at Los Angeles, California, 
ice cream to interstate carriers. The Arizona subsidiary obtains from Arden 
at Los Angeles ice cream products for sale in Arizona and for use on an inter- 
state carrier. The San Diego plant distributes ice cream products in Mexico. 
In addition, Arden is the only manufacturer in California which produces or 
sells a patented product known as “diced cream.” 

There are various levels in the ice cream industry. One is known as “whole- 
sale route-delivered customers,’ and another consists of the “distributors” or 
“jobbers.” There is also an institutional type of ice cream customer known 
as “‘bid business.” 

Although, during World War II, there was a great increase in ice cream sales, 
after the war there was a marked decrease for several years and keen com- 
petition prevailed in the Los Angeles area. Arden introduced diced cream in 
1947, and plaintiffs claim Arden started an offensive to drive ordinary ice cream 
out of the market in June, 1949. 

[1] The first proposition is that the findings of fact were all in favor of de- 
fendants and against plaintiffs. We have examined the evidence and find that 
none of the findings was clearly erroneous. 

Some of the factual contentions of plaintiffs, not proven to the trier of fact, 
follow. 

It was claimed that Arden bought a large block of shares of preferred stock 
in the Shopping Bag Food Stores for $200,000.00, and that, as a result thereof, 
this chain has sold Arden ice cream exclusively, while Balian, one of the plain- 
tiffs, simultaneously lost the ice cream business of Shopping Bag. From this it 
was sought to make out a violation of 15 U. S.C. A. §14. But the trial court found 
that Arden entered into no exclusive dealing contract with any of its custom- 
ers, and the finding was not clearly erroneous. 





Bag Companies,’ nor between Arden and Mayfair Markets, referred to in the complaint 
also as ‘Mayfair Companies,’ not between Arden and Godfrey Food Company, Inc., referred 
to in the complaint as ‘El Rancho Market,’ nor between Arden and any other person, firm 
or corporation in the Los Angeles area, or any other area, wherein the party other than 
Arden agreed to purchase all or any substantial part of its ice cream products from Arden, 
or wherein the party other than Arden agreed not to use or deal in ice cream products of 
any competitor of Arden or its ice cream distributing subsidiaries. * * * 

“43. At all times here in question, the ice cream products manufactured by Arden in 
the State of Washington have been distributed and sold by it at wholesale in the States of 
Washington, Idaho and Montana; the ice cream products manufactured by Arden in the 
State of Oregon have been distributed and sold by it at wholesale in the States of Oregon 
and Washington and in a small portion of Northern California ; and the ice cream products 
manufactured by Arden in California have been distributed and sold by it at wholesale in 
the State of California. The total quantity of ice cream products (1) manufactured by 
Arden and transported by it across state lones for direct sale to wholesale route-delivered 
customers and (2) manufactured by Arden and transported by it across state lines to its 
own distributing plants in other states does not exceed 3.08% of the total quantity of ice 
cream products manufactured by it. Of said 3.08% of ice cream products only eight 
tenths of one per cent is transported by Arden across state lines for direct sale to whole- 
sale route-delivered customers. Arden, in the manufacture, distribution and sale of ice 
cream products, was engaged in commerce among the several states. 

“44. At all times here in question, the plaintiff manufactured, distributed and sold ice 
cream products at wholesale only in a portion of the Los Angeles area, and plaintiff, in 
the manufacture, distribution and sale of ice cream products, was not engaged in com- 
merce among the several states. Plaintiff does not and did not at any time compete with 
any defendant herein selling ice cream products at wholesale in any area other than the 
Los Angeles area. * * * 

“45. * * * Any such differential in price did not substantially lessen competition or 
tend to create a monopoly in ice cream products for Arden in either state where any such 
differential may have existed. 

‘ss ¢ 

“47. Plaintiff has not suffered any damage by reason of any act or acts of the defend- 
ants, or any of them, alleged in the complaint for which recovery can be had under any 
federal anti-trust statute or law. 
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It was contended that on Saturday, November 19, 1949, effective Monday, 
November 21, 1949, while continuing without change its prices in the northwest 
and Arizona, Arden cut the price of ice cream in the Los Angeles area with great 
secrecy. The price cut in ordinary ice cream supposedly was intended to convert 
customers to the use of diced ice cream, which, of course, cost more. Arden’s 
Vice-President Tongue pointed out that the price of diced cream was not cul 
because “it is an article we were introducing into the market.” 

Plaintiffs contended they felt the price cut in two different ways. Quite a num- 
ber of them attempted to maintain their volume by cutting prices in line with 
Arden. Others did not cut prices on certain items or did not cut prices sufficiently 
to hold their volume. In all cases plaintiffs claimed to have suffered extensive 
losses of revenue as compared with their operations at their price scale existing 
immediately before the price cut. Arden’s revenue in the Los Angeles area was 
likewise reduced by the price cut. It was said that the price cut in late 1949 
came at the most critical and difficult time of the year for those companies solely 
dependent upon ice cream. In the middle of July, 1950, several of the ice cream 
manufacturers and distributors made an effort, which was ineffectual, to restore 
their prices to the level existing before the cut. 

It was also contended by plaintiffs that Arden was so fearful that its income 
would not keep up after the price cut that they discharged a great many salesmen 
from the ice cream sales department and reduced their refrigeration repair staff. 
A contention is also made that Arden pared down its ice cream advertising budget 
and cut mechanical cabinet expenses to the bone. Plaintiffs also claim that Arden 
was able to recoup its losses from other geographical areas and from profits from 
the sales of milk, cream, skim milk, powdered milk, butter, cottage cheese, eggs, 
salad dressing and related products. 

The “blanket price cut,’ so called in this area, was unquestionably necessary 
in the opinion of Arden to eliminate a great many of the chiselling cuts, special 
advantages and rebates given by its competitors in this very area. It must be 
remembered that this was not a true blanket cut, since the diced ice cream was 
held at a high level. There seems to be but little doubt that Arden expected the 
price cut might cause it a loss on this particular brand of ice cream upon which 
it was required by the condition to keep the price up. Far from being impressed 
with the fact that Arden put on an austerity campaign in its own organization 
in the Los Angeles area and tightened its belt to meet competitive conditions over 
a large area, we conceive the circumstance seems rather to emphasize the fact 
that it was attempting to meet competition. 

On October 11, 1950, one of the plaintiffs filed its action against Arden. A 
week later, Arden raised the price of some brands of ice cream, and in two 
further steps on December 15, 1950, and on January 13, 1951, increased its price 
to a level which is now apparently satisfactory to plaintiffs. The price war was 
thus at an end. Plaintiffs say that Arden was not in good faith in its concern 
about the loss of ice cream volume in this area and of certain combinations which 
tended to destroy its markets. Also, plaintiffs say it was not for the purpose of 
meeting the various devices of competitors and other lower prices introduced in 
the area and special favors given by others, but that the intent was to better 
the market for diced cream and to hurt their competitors financially. 

[2] The court, however, found that Arden had actually acted in good faith 
to meet the low prices of some of its competitors. This finding is not destroyed 
because it failed to introduce evidence of the quality of the product of the com- 
petitor or the quantity of the sales of the competitor. It was not incumbent upon 
Arden to establish, under the circumstances of this case, the lawfulness of the 
prices which it claimed to meet. And, even if Arden had gone beyond the technica’ 
limits of meeting an equally low price of a competitor and placed the price 
lower than any competitor, it would not have been a violation of this statute. 
The offensive action, which it is suggested Arden indulged in, means no more 
than that it did not actually put in effect a blanket price reduction, but excepted 
one, diced ice cream, from the cut. This was not evidence of offensive action, 
but one of the necessities of competition. 

[3] It is obvious that Arden, by selling ice cream products in the Los Angeles 
area at a lower price than it charged for like products in other states, did not 
violate § 2 (a) of the Clayton Act, as amended, 15 U. S.C. A. $13 (a)? 

Plaintiffs’ principal contention on appeal seems to be that, because they had 
an established price in the Los Angeles area at which they were making 


* Amended by the Robinson-Patman Act, June 19, 1936, c. 592, § 1, 49 Stat. 1526. 
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money, no one could cut the prices for the benefit of the public in that area unless 
it cut prices in every other area in which it did business. The implication of 
the arguments of plaintiffs is that prices can never be lowered by a concern, 
which does any interstate business, in one area if it fails to make a corresponding 
cut in every locality where it does business. This postulate need not be debated 
under the facts here. It may be said Congress did not put a floor under all 
existing prices so these could never be lowered by a firm doing interstate busi- 
ness. Certain economists contend for this construction. Such a situation would 
not be in the public interest. The people are interested in obtaining goods at 
the lowest price possible, if competition is not vitally affected thereby. The 
assumption suggested above would ring the death knell of competition. Even 
if it were shown that Arden undercut the prices of poorer quality products, it 
would not be unfair if the general purpose were to eliminate improper rebates 
and special concessions made by its competitors. Plaintiffs seem to urge as a 
defense that the prices which they were charging and the concessions which 
they made were in some instances illegal, but that, notwithstanding this fact, 
Arden could not fight against these by making a blanket cut on all ice cream 
sold in the area. But it is well established that “Congress did not seek by the 
Robinson-Patman Act either to abolish competition or so radically to curtail 
it that a seller would have no substantial right of self-defense against a price 
raid by a eompetitor.* 

The court found also that there was no causal connection between the different 
prices of ice cream sold by Arden in Arizona, Washington and Oregon and any 
damage sustained by plaintiffs as a result of the lowering of prices in the Los 
Angeles area. There was absolutely no evidence in the record that the differen- 
tials as to sales in commerce or in other areas had any relation to any injury or 
damage which plaintiffs may have sustained. It is true that Arden in certain 
respects engages in interstate commerce, but it does not follow that the price dif- 
ferentials in different areas have any relation to each other, even if sales involv- 
ing interstate commerce were given consideration. The finding of the court that 
the price differential between the different areas was not unfair as respects 
plaintiffs was well founded. The customers of Arden in the respective areas 
are not in competition with each other, and the products sold in each area are 
sold in competition with like products manufactured by others. The prices in 
each area are based upon the cost of production and competitive conditions based 
upon like products manufactured by others. Moreover, Arden had other com- 
petitors in the Los Angeles area besides plaintiffs. It did seventeen per centum 
of the business only. Therefore, Arden was doing business in a number of largely 
disconnected, homogeneous, competitive areas. There simply was no reason for 
uniformity of price throughout these areas. Any revenue loss to plaintiffs as a 
result of the lowering of prices is merely one of the results of local competition. 

It is also broadly stated in the argumenz that a differential in price in and of 
itself constitutes discrimination within the meaning of §2(a) of the Clayton 
Act, as amended 

But this postulate is universal, arrived :t with insufficient bases. “ ‘Congress 
was dealing with competition, which it scught to protect, and monopoly, which 
it sought to prevent.’ * There is no presumption set up anywhere that, merely 
because there is a differential in various areas, necessarily a price discrimination 
exists 

Plaintiffs seem to urge that, as competitors, they were protected by the statute 
from any lowering of prices by Arden on its products over a local, intrastate area 
of California. Although it is admitted neither the materials nor the products 
so sold are shipped in interstate commerce, into which only three per centum of 
the products of Arden flow, the claim is made that Arden did not lower prices on 
products sold in local areas in other states far distant where entirely different 
competitive conditions prevailed. But it must be remembered that differentials 
are not proscribed in the language of the statute. The statute requires that 
there be some discrimination. 

It must be noted that there was not here involved a differentation between 
purchasers from Arden of goods shipped in interstate commerce where the pur- 
chasers were in competition among themselves. This feature indicates a variance 


3 Standard Oil Co. v. Federal Trade Commission, 340 U. S. 231, 249, 71 S. Ct. 240 
95 L. Ed. 239. 


*Staley Mfg. Co. v. Federal Trade Commission, 7 Cir., 135 F. 2d 453. 455, cited and 
quoted in Standard Oil Co. v. Federal Trade Commission, 340 U. 8. 231, 249, 71 S. Ct. 240 
249, 95 L. Ed. 239. 
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from Federal Trade Commission v. Morton Salt Co., 34 U. S. 68 S.Ct. 822, 
92 L. Ed. 1196. Arden did not embark upon a campaign by selling goods shipped 
in interstate commerce at a loss in a local area to punish or designedly try to 
cause loss to one weaker competitor. It had no design to eliminate such a com- 
petitor and put him out of business by giving guaranties against loss to its own 
sales customers. Therefore, the doctrine of Porto Rican American Tobacco Co. 
of Porto Rico v. American Tobacco Co., 2 Cir., 30 F.2d 234, has no relation to the 
situation here. Such a pattern is not entirely unfamiliar in the history of unfair 
competition in this country. Standard Oil Co. of New Jersey v. United States, 
221 U. S. 1, 31 S.Ct. 502, 55 L. Ed. 619; United States v. American Tobacco Co., 
221 U. S. 106, 31 S.Ct. 632, 55 L. Ed. 663. And, clearly, Moore v. Meade’s Fine 
Bread Co., 348 U. S. 115, 118, 75 S.Ct. 148, 150, does not apply, as there is no proof 
here of any destruction of competition or probability that any competitor would be 
destroyed or eliminated “as required by the amended § 2 (a) of the Clayton 
Act”. Also, the holding of that case with respect to § 3 of the Robinson-Patman 
Act, 15 U. S. C. A. § 13a, has no bearing here. As noted, there was an express 
finding of lack of “purpose of destroying competition, or eliminating a competi- 
tor’. Consideration of § 3 is no longer involved in this case since plaintiffs do 
not challenge this finding. 

[4] But, even if discrimination be found, it is not in and of itself denounced, 
but only when deleterious consequences are probable, i. e., “ ‘where the effect of 
such discrimination may be substantially to lessen competition or tend to create 
a monopoly in any line of commerce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them’ ”. 15 U.S. C. A. § 18(a), as 
quoted in Moore v. Meade’s Fine Bread Co., 348 U. S. 115, 117, 75 S.Ct. 148, 149. 

[5] The difference in price between various states did not substantially lessen 
competition or tend to create a monopoly in ice cream products. There was no 
evidence that trade or commerce, interstate or otherwise, was lessened or bur- 
dened by any action of defendants in this case. The findings of the trial court 
expressly negativing the existence of any such consequences or a possibility of 
such results were supported by substantial evidence. 

Balian complains only of revenue loss. But this is attributable solely to the 
intensely competitive Los Angeles ice cream market for which plaintiffs are partly 
responsible. 

[6, 7] Plaintiffs complain that the District Judge required them to prove that 
defendants had an illegal intent to destroy competition, but this is not true. Of 
course, intent is not an essential factor to a § 2(a) violation, although, if the 
intent to destroy were found to exist, it might tend to render the injury probable. 
The court did find that no defendant did any act with intent or design to prevent 
or destroy competition in the ice cream products business or with intent to re- 
strain or lessen trade or commerce between the several states. But this was made 
in negation of an allegation in plaintiffs’ complaints charging such an intent and 
a conspiracy to carry it out. 

It is clear, therefore, that the trial court was correct in holding that there was 
even prima facie no violation of the statute. But the court did not stop here. 

There is an affirmative defense also given by the statute to defendants in the 
following terms: 

“* * * nothing contained in sections 12, 13, 14-21, and 22-27 of this title shall 
prevent a seller rebutting the prima-facie case thus made by showing that his 
lower price * * * was made in good faith to meet an equally low price of a 
competitor * * *.”) 15 U.S.C. A. §13(b). 

[8] The trial court made precise and exact findings covering this defense. It 
was found that the prices at which Arden sold its ice cream products in Cali- 
fornia were set up in good faith to meet the lawful and equally low prices of 
its competitors. Balian takes exception on two grounds: (1) that defendants 
were not put on proof with regard thereto; and (2) that the findings were in- 
correct. Where a case has been tried and the court makes findings of fact, it 
cannot be said that, as trier of the fact, he is not entitled to consider any evidence 
in the record by whomever adduced in arriving at this result. The burden of 
proof and burden of going ahead with the evidence are then procedural rules for 
the guidance of the trial court. There was a fair trial here. The findings are 
supported on this point by substantial evidence and must be sustained. So even 
if it were found that discrimination existed and tended to have the proscribed 


results, still the trial court found that the defense was established on the 
record. 
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'9] The exception for changing conditions affecting specific goods, which is 
supposed to provide a defense for price discrimination under the statute, has no 
application in the case at bar. 15 U. 8. C. A. §13(a). The trial court found 
that there was no joint action of Arden and its supposed satellites in depressing 
prices. Therefore, the action taken was not illegal per se under the Sherman Act 
or otherwise. 

[10] The court also found that the action of defendants was not a violation 
of the California Anti-Trust laws. This action was brought under the Sherman 
Act, 15 U. S. C. A. §$ 1-7, 15 note. There was an attempt to join this cause with 
a cause under the diversity of citizenship provisions. One such cause in each 
case was brought only against the defendants as to whom complete diversity of 
citizenship between plaintiff and defendant exists. The causes based upon the 
Clayton Act were brought against all of the defendants. It is attempted to 
justify this joinder on the ground that the District Court had jurisdiction over 
the federal causes and therefore, under the doctrine of pendent jurisdiction, also 
had authority to hear this non-federal cause. However, such a contention is not 
well founded. 

It is perfectly true that the history of competition in the United States fur- 
nishes many instances where consolidated corporations or so-called trusts have 
dropped prices in order to eliminate the individual competitor, and there is no 
doubt that one of the legislative purposes in the Clayton Act and the Robinson- 
Patman Act was to meet such unlawful activity. But this is not such a case. 

The judgment is affirnred. 


STANDARD OIL CO. v. FEDERAL TRADE COMMISSION, 
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT. 


No. 1. Argued January 9-10, 1950.—Reargued October 9, 1950.— 
Decided January 8, 1951. 


1. Under §2 (b) of the Clayton Act, as amended by the Robinson-Patman Act, 
15 U. S. C. §13 (b), petitioner was justified in selling gasoline in interstate 
commerce to four comparatively large “jobber” customers in Detroit at 11% 
cents per gallon less than it sold like gasoline to many comparatively small 
service station customers in the same area, if the lower price to the “jobbers” 
was made to retain each of them as a customer and in good faith to meet a 
lawful and equally low price of a competitor—even though the effect of such 
price discrimination was to injure, destroy or prevent competition. Pp. 233-251. 

(a) The amendments made by the Robinson-Patman Act restricted the scope 
of the defense now provided by §2 (b) to a price reduction made to meet in 
zood faith a lawful and equally low price of a competitor; but they did not 
deprive this defense of its character as an absolute defense nor condition it 
npon the absence of any resulting injury to competition. Pp. 240-251. 

(b) This conclusion is consistent with Corn Products Refining Co. v. Federal 
Trade Commission, 324 U. S. 726, and Federal Trade Commission v. Staley 
Ufo. Co., 324 U.S. 746. Pp. 243-246. 

(c) There has been a widespread understanding that, under the Robinson- 
Patman Act, it is a complete defense to a charge of price discrimination for 
the seller to show that its price differential has been made in good faith to 
meet a lawful and equally low price of a competitor; and this Court sees no 
reason to depart now from that interpretation. Pp. 246-250. 

(d) Congress did not seek by the Robinson-Patman Act either to abolish 
competition or so radically to curtail it that a seller would have no substantial 
right of self-defense against a price raid by a competitor. P. 249. 

(e) In a case where a seller sustains the burden of proof placed upon it to 
establish its defense under § 2 (b), this Court finds no reason to destroy that 
defense indirectly, merely because it also appears that the beneficiaries of the 
seller’s price reductions may drive a competitive advantage from them or may, 
in the natural course of events, reduce their own resale prices to their 
customers. P. 250. 

(f) This Court rejects a construction of the proviso of § 2 (b) which would 
make the defense afforded thereby dependent upon the conclusion which the 
Commission might reach in weighing the potentially injurious effect of a seller’s 
price reduction upon competition at all lower levels against its beneficial effect 
in permitting the seller to meet competition at its own level. P. 251. 
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2. Petitioner obtains gasoline from fields in Kansas, Oklahoma, Texas and 
Wyoming, refines it in Indiana, and distributes it in 14 middle western states. 
Gasoline sold by it in the Detroit area is carried by tankers on the Great Lakes 
from Indiana to petitioner’s marine terminal at River Rouge, Mich. Enough is 
accumulated there during each navigation season so that a winter’s supply is 
available from the terminal. It remains there or in nearby bulk storage 
stations for varying periods. While there, the gasoline is owned by petitioner 
and en route from its refinery in Indiana to its market in Michigan. Although 
the gasoline is not brought to River Rouge pursuant to orders already taken. 
the demands of the Michigan territory are fairly constant, and the demands of 
petitioner’s customers can be estimated accurately. Gasoline sold to customers 
in Detroit is taken from that at the terminal. Held: Such sales are in interstate 
commerce within the meaning of §§ 1 and 2 of the Clayton Act, as amended by 
the Robinson-Patman Act, 15 U. 8. C. §§ 12, 13, and are not deprived of their 
interstate character by such temporary storage of the gasoline in the Detroit 
area. Pp. 236-238. 

3. The Federal Trade Commission instituted proceedings to challenge the right 
of petitioner, under § 2 of the Clayton Act, as amended by the Robinson-Patman 
Act, 15 U. S. C. § 18, to sell gasoline in interstate commerce to four compara- 
tively large “jobber” customers in Detroit at 14% cents per gallon less than it 
sold like gasoline to many comparatively small service station customers in 
the same area. Petitioner presented evidence tending to prove that its lower 
price to each “jobber” was made in order to retain that “jobber” as a customer 
and in good faith to meet an equally low price of one or more competitors. The 
Commission held as a matter of law that such evidence was not material, and 
it made on finding of fact on this question. It found that the effect of such price 
discriminations was to injure, destroy and prevent competition ; and it ordered 
petitioner to cease and desist from making such a price differential. Held: 
The Commission should have made a finding as to whether or not petitioner’s 
price reduction was made in good faith to meet an equally low price of a com- 
petitor within the meaning of § 2 (b) of the Clayton Act, as amended by the 
Robinson-Patman Act, 15 U. S. C. § 13 (b). Pp. 233-251. 

173 F. 2d 210, reversed. 

The Federal Trade Commission ordered petitioner to cease and desist from 
selling gasoline to four comparatively large “jobber” customers in Detroit at a 
lower price than it sold like gasoline to many comparatively smaller service sta- 
tion customers in the same area. 43 F. T. C. 56. The Court of Appeals ordered 
enforcement of the order with a slight modification. 173 F. 2d 210. This Court 
granted certiorari. 338 U. 8. 865. Reversed and remanded, p. 251. 

Howard EHilis argued the cause for petitioner. With him on the brief were 
Weymouth Kirkland, Hammond FE. Chaffetz, W. H. Van Oosterhout, Arthur J. 
Abbott, Thomas E. Sunderland and Gordon E. Tappan. 

By special leave of Court, William Simon argued the cause and filed a brief for 
the Empire State Petroleum Association, Ine. et al., as amici curiae, urging re- 
versal. 

James W. Cassedy argued the cause for respondent. With him on the brief 
was W. T. Kelley. 

By special leave of Court, Cyrus Austin argued the cause and filed a brief for 
the Retail Gasoline Dealers Association of Michigan, Inc. et al., an amici curiae, 
urging affirmance. 

Raoul Berger filed a brief for the Citrin-Kolb Oil Company, as amicus curiae, 
urging reversal. 

Mr. Justice BurtToN delivered the opinion of the Court. 

In this case the Federal Trade Commission challenged the right of the Standard 
Oil Company, under the Robinson-Patman Act,’ to sell gasoline to four compara- 
tively large “jobber” customers in Detroit at a less price per agllon than it sold 
like gasoline to many comparatively small service station customers in the same 
area. The company’s defenses were that (1) the sales involved were not in inter- 
state commerce and (2) its lower price to the jobbers was justified because it was 
made to retain them as customers and in good faith to meet an equally low price 
of a competitor... The Commission, with one member dissenting, ordered the 


1 Specifically under § 2 of the Clayton Act, as amended by the Robinson-Patman Act, 49 
_ 1526, 15 U. S. C. § 13. For the material text of § 2 (a) and (b) see pp. 242-243, 
injra,. 

2 The company contended before the Commission that the price differential allowed by it to 
the jobbers made only due allowance for differences in the cost of sale and delivery of gasoline 
= them. It did not, however, pursue this defense in the court below and does not do su 
lere, 
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ompany to cease and desist from making such a price differential. 43 F. T. C. 56. 
The Court of Appeals slightly modified the order and required its enforcement as 
modified. 173 F. 2d 210. We granted certiorari on petition of the company be- 
cause the case presents an important issue under the Robinson-Patman Act which 
has not been settled by this Court. 388 U. S. 865. The case was argued at our 


October Term, 1949, and reargued at this term. 339 U.S. 975. 


For the reasons hereinafter stated, we agree with the court below that the sales 
were made in interstate commerce but we agree with petitioner that, under the 
Act, the lower price to the jobbers was justified if it was made to retain each of 
them as a customer and in good faith to meet an equally low price of a competitor. 


I. Facts. 


Reserving for separate consideration the facts determining the issue of in- 
terstate commerce, the other material facts are summarized here on the basis 
of the Commission’s findings. The sales described are those of Red Crown gaso- 
line because those sales raise all of the material issues and constitute about 
90% of petitioner’s sales in the Detroit area. 

Since the effective date of the Robinson-Patman Act, June 19, 1936, petitioner 
has sold its Red Crown gasoline to its “jobber” customers at its tank-car prices. 
Those prices have been 114¢ per gallon less than its tank-wagon prices to service 
station customers for identical gasoline in the same area. In practice, the 
service stations have resold the gasoline at the prevailing retail service station 
prices.’ Each of petitioner’s so-called “jobber” customers has been free to resell 
its gasoline at retail or wholesale. Each, at some time, has resold some of it 
at retail. One now resells it only at retail. The others now resell it largely at 
wholesale. As to resale prices, two of the “jobbers” have resold their gasoline 
only at the prevailing wholesale or retail rates. The other two, however, have 
reflected, in varying degrees, petitioner’s reductions in the cost of the gasoline 
to them by reducing their resale prices of that gasoline below the prevailing rates. 
rhe effect of these reductions has thus reached competing retail service stations 
in part through retail stations operated by the “jobbers” and in part through 
retail stations which purchased gasoline from the “jobbers” at less than the 
prevailing tank-wagon prices. The Commission found that such reduced resale 
prices “have resulted in injuring, destroying, and preventing competition be- 
tween said favored dealers and retail dealers in respondent’s [petitioner’s] gaso- 
line and other major brands of gasoline. . ..”” 41 F. T. C. 263, 283. The distinctive 
characteristics of these “jobbers” are that each (1) maintains sufficient bulk 
storage to take delivery of gasoline in tank-car quantities (of 8,000 to 12,000 
gallons) rather than in tank-wagon quantities (of 700 to 800 gallons) as is 
customary for service stations; (2) owns and operates tank wagons and other 
facilities for delivery of gasoline to service stations: (3) has an established 
business sufficient to insure purchases of from one to two million gallons a year; 
and (4) has adequate credit responsibility... While the cost of petitioner’s sales 
and deliveries of gasoline to each of these four “jobbers” is no doubt less, per 
galion, than the cost of its sales and deliveries of like gasoline to its service 
station customers in the same area, there is no finding that such difference ac- 
counts for the entire reduction in price made by petitioner to these “jobbers,” 
and we proceed on the assumption that it does not entirely account for that 
difference. 

Petitioner placed its reliance upon evidence offered to show that its lower 
price to each jobber was made in order to retain that jobber as a customer and 
in good faith to meet an equally low price offered by one or more competitors. 
The Commission, however, treated such evidence as not relevant. 


® About 150 of these stations are owned or leased by the customers independently of 
petitioner. Their operators buy all of their gasoline from petitioner under short-term 
agreements. The other 208 stations are leased or subleased from petitioner for short terms. 

*Not denying the established industry practice of recognizing such dealers as a distine- 
tive group for operational convenience, the Commission held that petitioner's classification 
of these four dealers as “jobbers” was arbitrary because it 
said jobbers should sell only at wholesale.” 41 F.T. C. at 273. We use the term “jobber” 
in this opinion merely as one of convenience and identification, because the result here is 
the same whether these four dealers are wholesalers or retailers. 


made “no requirement that 
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Il. THE SALES WERE MADE IN INTERSTATE COMMERCE. 


In order for the sales here involved to come under the Clayton Act, as amended 
by the Robinson-Patman Act, they must have been made in interstate commerce.” 
The Commission and the court below agree that the sales were so made. 41 
F. T. C. 263, 271, 173_F. 2d. 210, 213-214. 

Facts determining this were found by the Commission as follows: Petitioner 
is an Indiana corporation, whose principal office is in Chicago. Its gasoline 
is obtained from fields in Kansas, Oklahoma, Texas and Wyoming. Its refining 
plant is at Whiting, Indiana. It distributes its products in 14 middle western 
states, including Michigan. The gasoline sold by it in the Detroit, Michigan, 
area, and involved in this case, is carried for petitioner by tankers on the Great 
Lakes from Indiana to petitioner’s marine terminal at River Rouge, Michigan. 
Snough gasoline is accumulated there during each navigation season so that a 
winter’s supply is available from the terminal. The gasoline remains for varying 
periods at the terminal or in nearby bulk storage stations, and while there it is 
under the ownership of the petitioner and en route from petitioner’s refinery 
in Indiana to its market in Michigan. “Although the gasoline was not brought 
to River Rouge pursuant to orders already taken, the demands of the Michigan 
territory was fairly constant, and the petitioner’s customers demands could be 
accurately estimated, so the flow of the stream of commerce kept surging from 
Whiting to Detroit.” 173 F. 2d at 213-214. Gasoline delivered to customers in 
Detroit, upon individual orders for it, is taken from the gasoline at the terminal 
in interstate commerce en route for delivery in that area. Such sales are well 
within the jurisdictional requirements of the Act. Any other conclusion would 
fall short of the recognized purpose of the Robinson-Patman Act to reach the 
operations of large interstate businesses in competition with small local concerns. 
Such temporary storage of the gasoline as occurs within the Detroit area does not 
deprive the gasoline of its interstate character. Stafford v. Wallace, 258 U. S. 
495. Compare Walling v. Jacksonville Paper Co., 317 U. S. 564, 570, with Atlantic 
Coast Line R. Co. v. Standard Oil Co., 275 U. S. 257, 268.° 


III. TuHere SHOovuLD BE A FINDING AS TO WHETHER OR NoT PETITIONER'S PRICE 
REDUCTION WAS MADE IN Goop FAITH TO MEET A LAWFUL EQUALLY LOW PRICE 
OF A COMPETITOR 


Petitioner presented evidence tending to prove that its tank-car price was 
made to each “jobber” in order to retain that “jobber” as a customer and in good 
faith to meet a lawful and equally low price of a competitor. Petitioner sought 
to show that it succeeded in retaining these customers, although the tank-car 
price which it offered them merely approached or matched, and did not under- 
cut, the lower prices offered them by several competitors of petitioner. The 


trial examiner made findings on the point’ but the Commission declined to do 
so, Saying: 


“Based on the record in this case the Commission concludes as a matter 
of law that it is not material whether the discriminations in price granted 


5Section 2 (a) of the Clayton Act, as amended, relates only to persons “engaged in 
commerce, in the course of such commerce .. where either or any of the purchases 
involved . .. are in commerce. .. .” 49 Stat. 1526. 15 U. S. C. §13 (a). (“Commerce’”’ 
is defined in § 1 of the Clayton Act as including “trade or commerce among the several 
States... .”38 Stat. 730, 15 U. 8. C. § 12. 


®The Fair Labor Standards Act cases relied on by petitioner are not inconsistent with 
this result. They hold that, for the purposes of that statute, interstate commerce ceased 
on delivery to a local distributor. iggins v. Carr Bros. Co., 317 U. S. 572: Walling v. 
Jacksonville Paper Co., supra. The sales involved here, on the other hand, are those of 
an interstate producer and refiner to a local distributor. 

7 The trial examiner concluded : 

“The recognition by respondent [petitioner] of Ned’s Auto Supply Company as a jobber 
or wholesaler [which carried with it the tank-car price for gasoline], was a forced recogni- 
tion given to retain that company’s business. Ned’s Company at the time of recognition, 
and ever since, has possessed all qualifications required by respondent [petitioner] for 
recognition as a jobber and the recognition was given and has ever since been continue 
in transactions between the parties, believed by them to be bona fide in all respects ... .” 
(Conclusion of Fact 2, under § IX, R. 5098-5099.) 

“The differentials on its branded gasolines respondent [petitioner } granted Ned’s Auto 
Supply Company. at all times subsequent to March 7. 1988 and Stikeman Oil Companv, 


Citrin-Kolb Oil Company and the Wayne Company [the four jobbers], at all times sub- 
sequent to June 19, 1936, were granted to meet equally low prices offered by competitors 


= eros ye gasolines of comparable grade and quality.’”’ (Conclusion of Fact, under § X, 
. 5104. 
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by the respdondent to the said four dealers were made to meet equally low 
prices of competitors. The Commission further concludes as a matter of 
law that it is unnecessary for the Commission to determine whether the 
alleged competitive prices were in fact available or involved gasoline of like 
grade or quality or of equal public acceptance. Accordingly the Commission 
does not attempt to find the facts regarding those matters because, even 
though the lower prices in question may have been made by respondent 
in good faith to meet the lower prices of competitors, this does not con- 
stitute a defense in the face of affirmative proof that the effect of the dis- 
crimination was to injure, destroy and prevent competition with the retail 
stations operated by the said named dealers and with stations operated by 
their retailer-customers.” 41 F. T. C. 263, 281-282. 

The court below affirmed the Commission’s position.” 

There is no doubt that under the Clayton Act before its amendment by the 
Robinson-Patman Act, this evidence would have been material and, if accepted, 
would have established a complete defense to the charge of unlawful discrimina- 
tion. At that time the material provisions of § 2 were as follows : 

“Sec. 2. That it shall be unlawful for any person engaged in commerce, in 
the course of such commerce, either directly or indirectly to discriminate in 
price between different purchasers of commodities . . . where the effect of 
such discrimination may be to substantially lessen competition or tend to 
create a monopoly in any line of commerce: Provided, That nothing herein 
contained shall prevent discrimination in price between purchasers of com- 
modities on account of differences in the grade, quality, or quantity of the 
commodity sold, or that makes only due allowance for difference in the cost 
of selling or transportation, or discrimination in price in the same or different 
communities made in good faith to meet competition: And provided further, 
That nothing herein contained shall prevent persons engaged in selling goods, 
wares, or merchandise in commerce from selecting their own customers in 
bona fide transactions and not in restraint of trade.’ (Emphasis added 
within the first proviso.) 38 Stat. 730-731, 15 U. 8S. C. (1934 ed.) § 13. 

The question before us, therefore, is whether the amendments made by the 
Robinson-Patman Act deprived those facts of their previously recognized effec- 
tiveness as a defense. The material provisions of § 2, as amended, are quoted 
below, showing in italics those clauses which bear upon the proviso before us. 
The modified provisions are distributed between the newly created subsections 
(a) and (b). These must be read together and in relation to the provisions they 
supersede. The original phrase “that nothing herein contained shall prevent” is 
still used to introduce each of the defenses. The defense relating to the meeting 
of the price of a competitor appears only in subsection (b). There it is applied 
to discriminations in services or facilities as well as to discriminations in price, 
which alone are expressly condemned in subsection (a). In its opinion in the 
instant case, the Commission recognizes that it is an absolute defense to a charge 
of price discrimination for a seller to prove, under § 2 (a), that its price differen- 
tial makes only due allowances for differences in cost or for price changes made 
in response to changing market conditions. 41 F. T. C. at 283. Each of these three 
defenses is introduced by the same phrase “nothing . . . shall prevent,” and all 
are embraced in the same word “justification” in the first sentence of §2 (b). It 
is natural, therefore, to conclude that each of these defenses is entitled to the 
same effect, without regard to whether there also appears an affirmative showing 
of actual or potential injury to,competition at the same or a lower level traceable 
to the price differential made by the seller. The Commission says, however, that 
the proviso in §2 (b) as to a seller meeting in good faith a lower competitive 
price is not an absolute defense if an injury to competition may result from such 
price reduction. We find no basis for such a distinction between the defenses in 
§2 (a) and (b). 





8 “Now as to the contention that the discriminatory prices here complained of were made 
in good faith to meet a lower price of a competitor. While the Commission made no find- 
ing on this point, it assumed its existence but held, contrary to the petitioner’s contention, 
that this was not a defense. 

« * * * * - * 

“We agree with the Commission that the showing of the petitioner that it made the 
discriminatory price in good faith to meet competition is not controlling in view of the 
very substantial evidence that its discrimination was used to affect and lessen competition 
at the retail level.” 173 F. 2d at 214, 217. 
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The defense in subsection (b), now before us, is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. It thus elimi- 
nates certain difficulties which arose under the original Clayton Act. For ex- 
ample, it omits reference to discriminations in price “in the same or different 
communities . . .” and it thus restricts the proviso to price differentials occurring 
in actual competition. It also excludes reductions which undercut the “lower 
price” of a competitor. None of these changes, however, cut into the actual core 
of the defense. That still consists of the provision that wherever a lawful lower 
price of a competitor threatens to deprive a seller of a customer, the seller, to 
retain that customer, may in good faith meet that lower price. Actual competi- 
tion, at least in this elemental form, is thus preserved. 


Subsections 2 (a) and (b), as amended, are as follows: 

“Sec. 2. (a) That is shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, either directly or indirectly, to dis- 
criminate im price between different purchasers of commodities of like-grade 
and quality .. . where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimination, or 
with customers of either of them: Provided, That nothing herein contained 
shall prevent differentials which make only due allowance for differences in 
the cost of manufacture, sale, or delivery resulting from the differing methods 
or quantities in which such commodities are to such purchasers sold or de- 
livered: . . . And provided further, That nothing herein contained shall pre- 
vent price changes from time to time ... in response to changing condi- 
tions affecting the market for or the marketability of the goods con- 
cerned ... 

“(b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima-facie case thus made by show- 
ing justification shall be upon the person charged with a violation of this 
section, and unless justification shall be affirmatively shown, the Commission 
is authorized to issue an order terminating the discrimination: Provided, 
however, That nothing herein contained shall prevent a seller rebutting the 
prima-facie case thus made by showing that his lower price or the furnishing 
of services or facilities to any purchaser or purchasers was made in good 
faith to meet an equally low price of a competitor, or the services or facili- 
ties furnished by a competitor.” (Emphasis added in part.) 49 Stat. 1526, 
15 U. 8. C. § 13 (a) and (b). 

This right of a seller, under § 2 (b), to meet in good faith an equally low price 
of a competitor has been considered here before. Both in Corn Products Refining 
Co. v. Federal Trade Comm’n, 324 U. 8S. 726, and in Federal Trade Comm'n vy. 
Staley Mfg. Co., 324 U. S. 746, evidence in support of this defense was reviewed 
at length. There would have been no occasion thus to review it under the theory 
now contended for by the Commission. While this Court did not sustain the sell- 
er’s defense in either case, it did unquestionably recognize the relevance of the 
evidence in support of that defense. The decision in each case was based upon 
the insufficiency of the seller’s evidence to establish its defense, not upon the in- 
adequacy of its defense as a matter of law.’ 

In the Corn Products case, supra, after recognizing that the seller had allowed 
differentials in price in favor of certain customers, this Court examined the 
evidence presented by the seller to show that such differentials were justified 
because made in good faith to meet equally low prices of a competitor. It then 
said: 

“Examination of the testimony satisfies us, as it did the court below, that 
it was insufficient to sustain a finding that the lower prices allowed to 
favored customers were in fact made to meet competition. Hence peti- 
tioners failed to sustain the burden of showing that the price discrimina- 
tions were granted for the purpose of meeting competition.” (Emphasis 
added.) 324 U.S. at 741.” 





®In contrast to that factual situation, the trial examiner for the Commission in the 
instant case has found the necessary facts to sustain the seller’s defense (see note 7, 
supra), and yet the Commission refuses, as a matter of law, to give them consideration. 

0In the Corn Products case, the same point of view was expressed by the Court of 
Appeals below: “We think the evidence is insufficient to sustain this affirmative de- 
fence.” 144 F. 2d 211, 217 (C. A. 7th Cir.). The Court of Appeals also indicated that, 
to sustain this defense, it must appear not only that the competitor’s lower price was met 
in good faith but that such price was lawful. 


ie aay 


nh iat 


Wie vals lea 


Seo, 


Stibiies 


TO AMEND SECTION 2 OF THE CLAYTON ACT 5l 


In the Staley case, supra, most of the Court’s opinion is devoted to the con 
sideration of the evidence introduced in support of the seller's defense under 
$2 (b). The discussion proceeds upon the assumption, applicable here, that if 
a competitor’s “lower price” is a lawful individual price offered to any of the 
seller’s customers, then the seller is protected, under 52 (bd), in making a 
counteroffer provided the seller proves that its counteroffer is made to meet in 
good faith its competitor's equally low price. On the record in the Staley case, 
a.majority of the Court of Appeals, in fact, declined to accept the findings of 
the Commission and decided in favor of the accused seller.” This Court, on 
review, reversed that judgment but emphatically recognized the availability 
of the seller’s defense under §2 (b) and the obligation of the Commission to 
make findings upon issues material to that defense. It said: , 

“Congress has left to the Commission the determination of fact in each 
case whether the person, charged with making discriminatory prices, acted 
in good faith to meet a competitior’s equally low prices. The determination 
of this fact from the evidence is for the Commission. See Federal Trade 
Commission v. Pacific States Paper Trade Assn., 273 U. S. 52, 63; Federal 
Trade Commission vy. Algoma Lumber Co., 291 U. S. 67, 73. In the present 
case, the Commission’s finding that respondents’ price discriminations were 
not made to meet a ‘lower’ price and consequently were not in good faith, is 
amply supported by the record, and we think the Court of Appeals erred in 
setting aside this portion of the Commission’s order to cease and desist. 

» a a 4 * * * 


“In appraising the evidence, the Commission recognized that the statute 
does not place an impossible burden upon sellers, but it emphasized the 
good faith requirement of the statute, which places the burden of proving 
good faith on the seller, who has made the discriminatory prices. .. . 

“ . . We agree with the Commission that the statute at least requires the 
seller, who has knowingly discriminated in price, to show the existence of 
facts which would lead a reasonable and prudent person to believe that the 
granting of a lower price would in fact meet the equally low price of a 
competitor. Nor was the Commission wrong in holding that respondents 
failed to meet this burden.” 324 U. S. at 758, 759-760. 

See also, Federal Trade Comm’n vy. Cement Institute, 333 U. S. 683, 721-726; 
Federal Trade Comm’n v. Morton Salt Co., 334 U. S. 37, 43; and United States v. 
United States Gypsum Co., 340 U. S. 76, 92. All that petitioner asks in the 
instant case is that its evidence be considered and that findings be made by the 


Commission as to the sufficiency of that evidence to support petitioner’s defense 
under § 2 (b). 


In addition, there has been widespread understanding that, under the Robinson- 
Patman Act, it is a complete defense to a charge of price discrimination for the 
seller to show that its price differential has been made in good faith to meet a 
lawful and equally low price of a competitor. This understanding is reflected 
in actions and statements of members and counsel of the Federal Trade Com- 
mission.” Representatives of the Department of Justice have testified to the 


The Staley case was twice before the Court of Appeals for the Seventh Circuit. In 
1943 the case was remanded by that court to the Commission for findings as to wherein the 
discriminations occurred and how they substantially lessened competition and promoted 
monopoly and also ‘for consideration of the defense [under § 2 (b)] urged by the peti- 
tioners, and for findings in relation thereto.” 135 F. 2d 453, 456. In 1944, a majority 
of the court decided in favor of the seller. 144 F. 2d 221. One judge held that the com- 
plaint was insufficient under § 2 (a) and that, therefore, he need not reach the seller's 
defense under § 2 (b). He expressly stated, however, that he did not take issue with the 
basis for the conclusion that the seller's price was made in good faith to meet an equally 
low price of a competitor. IJd., at 227-231. His colleague held squarely that the seller’s 
defense of meeting competition in good faith under § 2 (b) had been established. Jd., at 
221-225. The third judge found against the seller both under § 2 (a) and (b). Jd., at 
225-227. The important point for us is that the Court of Appeals, as well as this Court. 
unanimously recognized in that case the materiality of the seller’s evidence in support of 
its defense under § 2 (b), even though the “discriminations ‘have resulted, and do result, 
in substantial injury to competition among purchasers. ..°" /d.. at 222 

2 In cease and desist orders, issued both before and after the order in the instant case, 
the Commission has inserted saving clauses which recognize the propriety of a seller mak 
ing a _ price reduction in good faith to meet an equally low price of a competitor, even 
though the seller’s discrimination may have the effect of injuring competition at a 
lower level. See Jn re Ferro Enamel Corp., 42 F. T. C. 36: In re Anheuser-Busch, Inc., 
31 F. T. C. 986; In re Bausch & Lomb Optical Co., 28 F. T. C. 186. 

See also, the statement filed by Walter B. Wooden, Assistant Chief Counsel, and by 


Hugh E. White, Examiner for the Commission, with the Temporary National Economic 
Committee in 1941: 


“The amended Act now safeguards the right of a seller to discriminate in price in good 
faith to meet an equally low price of a competitor, but he has the burden of proof on 
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effectiveness and value of the defense under the Robinson-Patman Act.” We 
see no reason to depart now from that interpretation.“ 

The heart of our national economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, “Congress was dealing with competition, which it sought to pro- 
tect, and monopoly, which it sought to prevent.” Staley Mfg. Co. v. Federal Trade 
Comm'n, 135 F. 2d 453, 455. We need not now reconcile, in its entirety, the 
economic theory which underlies the Robinson-Patman Act with that of the 
Sherman and Clayton Acts.” It is enough to say that Congress did not seek 
by the Robinson-Patman Act either to abolish competition or so radically to 
curtail it that a seller would have no substantial right to self-defense against 
a price raid by a competitor. For example, if a large customer requests his 


that question. This right is guaranteed by statute and could not be curtailed by any man- 
date or order of the Commission. ... The right of self defense against competitive 
price attacks is as vital in a competitive economy as the right of self defense against 
personal attack.’”’ The Basing Point Problem 139 (TNEC Monograph 42, 1941). 

In regard to the Commission’s position on § 2 (b), urged in the instant case, Allen 
C. Phelps, Assistant Chief Trial Counsel and Chief of the Export Trade Division of the 
Commission, testified before the Subcommittee on Trade Policies of the Senate Com- 
mittee on Interstate and Foreign Commerce in January, 1949, that “This position, if 
upheld in the courts, in my judgment will effectively and completely erase section 2 (b) 
from the Robinson-Patman Act.’’ Hearings before a Subcommittee of the Senate Com- 
mittee on Interstate and Foreign Commerce on S. 236, 81st Cong., Ist Sess. 66. See 
also, pp. 274-275. 

18 Herbert A. Bergson, then Assistant Attorney General, testifying for the Department, 
January 25. 1949, said: “The section [2 (b)] presently permits sellers to justify other- 
wise forbidden price discriminations on the ground that the lower prices to one set of 
buyers were made in good faith to meet the equally low prices of a competitor.” 
Hearings before a Subcommittee of the Senate Committee on Interstate and Foreign 
Commerce on S. 236, 81st Cong., Ist Sess. 77. See also, report on S. 236 by Peyton 
Ford, The Assistant to the Attorney General, to the Senate Committee on Interstate and 
Foreign Commerce. /d., at 320. Mr. Bergson added the following in June 1949: “While 
we recognize the competitive problem which arises when one purchaser obtains advantages 
denied to other purchasers, we do not believe the solution to this problem lies in denyin 
to sellers the opportunity to make sales in good faith competition with other sellers.” 
Hearings before Subcommittee No. 1 of the House Committee on the Judiciary on 8. 1008 
81st Cong., Ist Sess. 12. 

144 Attention has been directed again to the legislative history of the proviso. This was 
considered in the Corn Products and Staley cases. See epecially, 324 U. 8S. at 752-753. We 
find that the legislative history, at best, is inconclusive. It indicates that it was the pur- 
pose of Congress to limit, but not to abolish, the essence of the defense recognized as abso- 
lute in § 2 of the original Clayton Act, 38 Stat. 730, where a seller’s reduction in price had 
been made “in good faith to meet completition . .. .’’ For example, the legislative history 
recognizes that the Robinson-Patman Act limits that defense to price differentials that do 
not undercut the competitor’s price, and the amendments fail to protect differentials be- 
tween prices in different communities where those prices are not actually competitive. 
There is also a suggestion in the debates, as well as in the remarks of this Court in the 
Staley case, supra, that a competitor’s lower price, which may be met by a seller under the 
protection of § 2 (b), must be a lawful price. And see, S. Res. 224, 70th Cong., 1st Sess., 
directing the Federal Trade Commission to investigate and report to it on chain-store opera- 
ieee F. T. C. Final Report on the Chain-Store Investigation, S. Doc. No. 4, 74th Cong.. 
st Sess. 

In the report of the Judiciary Committee of the House of Representatives, which drafted 
the clause which became § 2 (b), there appears the following explanation of it: 

“This proviso represents a contraction of an exemption now contained in section 2 of the 
Clayton Act which permits discriminations without limit where made in good faith to meet 
competition. It should be noted that while the seller is permitted to meet local competition, 
it does not permit him to cut local prices until his competitor has first offered lower prices, 
and then he can go no further than to meet those prices. If he goes further, he must do so 
likewise with all his other customers, or make himself liable to all of the penalties of the 
act, including treble damages. In other words, the proviso permits the seller to meet the 
pis actually previously offered by a local competitor. It permits him to go no further.” 
I. R. Rep. No. 2287, 74th Cong., 2d Sess. 16. 

See also, 80 Cong. Rec. 6426, 6431-6436, 8329, 8235. 

Somewhat changing this emphasis, there was a statement made by the managers on the 
part of the House of Representatives, accompanying the conference report, which said that 
the new clause was a “provision relating to the question of meeting competition, intended 
to operate only as a rule of evidence in a proceeding before the Federal Trade Commis- 
sion... .” H. R. Rep. No. 2951, 74th Cong., 2d Sess. 7. The Chairman of the House 
Conferees also received permission to print in the Record an explanation of the proviso. 
80 Cong. Rec. 9418, This explanation emphasizes the same interpretation as that put on 
the proviso in the Staley case to the effect that the lower price which lawfully may be met 
by a seller must be a lawful price. That statement, however, neither justifies disregarding 
the proviso nor failing to make findings of fact where evidence is offered that the prices met 
by the seller are lawful prices and that the meeting of them is in good faith. 

It has been suggested that, in theory, the Robinson-Patman Act as a whole is incon- 
sistent with the Sherman and Clayton Acts. See Adelman, Effective Competition and the 
Antitrust Laws, 61 Harv. L. Rev. 1289, 1327-1350; Burns, The Anti-Trust Laws and the 
Regulation of Price Competition, 4 Law & Contemp. Prob. 301: Learned & Isaacs, The 
Robinson-Patman Law: Some Assumptions and Expectations, 15 Harv. Bus. Rev. 137; 


ae Price Control by Law in the United States: A Survey, 4 Law & Contemp. 
-rob. 273. 
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seller to meet a temptingly lower price offered to him by one of his seller's 
competitors, the seller may well find it essential, as a matter of business survival, 
to meet that price rather than to lose the customer. It might be that this 
customer is the seller’s only available market for the major portion of the seller's 
product, and that the loss of this customer would result in forcing a much higher 
unit cost and higher sales price upon the seller’s other customers. There is 
nothing to show a congressional purpose, in such a situation, to compel the seller 
to choose only between ruinously cutting its prices to all its customers to match 
the price offered to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers to cover increased unit costs. There 
is, on the other hand, plain language and established practice which permits 
a seller, through §2 (b), to retain a customer by realistically meeting in good 
faith the price offered to that customer, without necessarily changing the seller’s 
price to its other customers. 

In a case where a seller sustains the burden of proof placed upon it to establish 
its defense under §2 (b), we find no reason to destroy that defense indirectly, 
merely because it also appears that the beneficiaries of the sellers price reduc- 
tions may derive a competitive advantage from them or may, in a natural course 
of events, reduce their own resale prices to their customers. It must have been 
obvious to Congress that any price reduction to any dealer may always affect 
competition at the dealer’s level as well as at the dealer’s resale level, whether 
or not the reduction to the dealer is discriminatory. Likewise, it must have 
been obvious to Congress that any price reductions initiated by a seller’s com- 
petitor would, if not met by the seller, affect competition at the beneficiary's 
level or among the beneficiary’s customers just as much as if those reductions 
had been met by the seller. The proviso in §2 (b), as interpreted by the Com- 
mission, would not be available when there was or might be an injury to com- 
petition at a resale level. So interpreted, the proviso would have such little, 
if any, applicability as to be practically meaningless. We may, therefore, 
conclude that Congress meant to permit the natural consequences to follow the 
seller’s action in meeting in good faith a lawful and equally low price of its 
competitor. 

In its argument here, the Commission suggests that there may be some 
situations in which it might recognize the proviso in §2 (b) as a complete 
defense, even though the seller’s differential in price did injure competition. 
In support of this, the Commission indicates that in each case it must weigh 
the potentially injurious effect of a seller’s price reduction upon competition at 
all lower levels against its beneficial effect in permitting the seller to meet 
competition at its own level. In the absence of more explicit requirements and 
more specific standards of comparison than we have here, it is difficult to see 
how an injury to competition at a level below that of the seller can thus be 
balanced fairly against a justification for meeting the competition at the seller’s 
level. We hesitate to accept §2 (b) as establishing such a dubious defense. On 
the other hand, the proviso is readily understandable as simply continuing in 
effect a defense which is equally absolute, but more limited in scope than that 
which existed under § 2 of the original Clayton Act. 

The judgment of the Court of Appeals, accordingly, is reversed and the case 
is remanded to that court with instructions to remand it to the Federal Trade 
Commission to make findings in conformity with this opinion. 

It is so ordered. 


Mr. Justice MINTON took no part in the consideration or decision of this case. 

Mr. JUSTICE REED, dissenting.* 

The Federal Trade Commission investigated practices of the Standard Oil 
Company of Indiana in selling its gasoline in the Detroit area at different prices 
to competing ]ocal distributors, in alleged violation of the Robinson-Patman 
(anti-price discrimination) Act. Standard’s defense is not a denial of that 
discriminatory practice but a complete justification, said to be allowed by the 
Robinson-Patman Act, on the ground of trade necessity in order to meet an 
equally low price in Detroit of other gasoline refiners. On concluding that the 
practice violated federal prohibitions against discriminatory sale prices, the 
Commission entered a cease and desist order against Standard’s sale system. The 
order was enforced by the Court of Appeals after a minor modification. 438 
F. T. C. 56; 173 F. 2d 210. 


*[Joined by THE CHIEF JUSTICE and Mr. JUSTICE BLACK. See post, p. 267.] 
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The need to allow sellers to meet competition in price from other sellers while 
protecting the competitors of the buyers against the buyers’ advantages gained 
from the price discrimination was a major cause of the enactment of the 1936 
Robinson-Patman Act. The Clayton Act of 1914 had failed to solve the problem. 
The impossibility of drafting fixed words of a statute so as to allow sufficien. 
flexibility to meet the myriad situations of national commerce, we think led 
Congress in the Robinson-Patman Act to put authority in the Federal Trade 
Commission to determine when a seller’s discriminatory sales price violated 
the prohibitions of the anti-monopoly statute, § 2 (a), 49 Stat. 1526, and when it 
was justified by a competitor’s legal price.” The disadvantage to business of 
this choice was that the seller could not be positive before the Commission acted 
as to precisely how far he might go in price discrimination to meet and beat his 
competition. The Commission acted on its interpretation of the Act. Believing 
it important to support the purpose of Congress and the Commission’s interpreta- 
tion of the Act, with which we agree, we state our reasons. 

The Court first condemns the Commission’s position that meeting in good 
faith a competitor’s price merely rebuts the prima facie establishment of dis- 
crimination based on forbidden differences in sales price, so as to require an 
affirmative finding by the Commission that nevertheless there may be enjoinable 
injury under the Robinson-Patman Act to the favored buyer’s competitors. The 
Court then decides that good faith in meeting competition was an absolute de- 
fense for price discrimination, saying: 

“On the other hand, the proviso is readily understandable as simply 
continuing in effect a defense which is equally absolute, but more limited in 
scope than that which existed under §2 of the original Clayton Act.” 

Such a conclusion seems erroneous. What follows in this dissent demonstrates, 
we think, that Congress intended so to amend the Clayton Act that the avenue 
of escape given price discriminators by its “meeting competition” clause should 
be narrowed. The Court’s interpretation leaves what the seller can do almost 
as wide open as before. See p.263 et seq., infra. It seems clear to us that the 
interpretation put upon the clause of the Robinson-Patman Act by the Court 
means that no real change has been brought about by the amendment. 

The public policy of the United States fosters the free-enterprise system of 
unfettered competition among producers and distributors of goods as the ac- 
cepted method to put those goods into the hands of all consumers at the least 
expense.” There are, however, statutory exceptions to such unlimited com- 
petition... Nondiscriminatory pricing tends to weaken competition in that a 
seller, while otherwise maintaining his prices, cannot meet his antagonist’s price 
to get a single order or customer. But Congress obviously concluded that the 
greater advantage would accrue by fostering equal access to supplies by com- 
peting merchants or other purchasers in the course of business.’ 

The first enactment to put limits on discriminatory selling prices was the 
Clayton Act in 1914, 38 Stat. 730, § 2. Section 11 enabled the Commission to use 
its investigatory and regulatory authority to handle price discrimination. Sec- 
tion 2 provided for the maintenance of competition by protecting the ability of 
business rivals to obtain commodities on equal terms. The Robinson-Patman 
Act moved further toward this objective. In the margin appear the applicable 
words of the Clayton Act followed by those of the Robinson-Patman Act. 
Phrased summarily for this case, it may be said that the italicized words in the 
Clayton Act were the source of the difficulties in enforcement that Congress 
undertook to avoid by the italicized words of the Robinson-Patman Act.® 


1The difficulties of any other approach are illustrated by the attempt of Congress to 
clarify the Robinson- Patman Act. a President’s veto message on S. 1008, 96 Cong. Rec. 
8721. and conference reports. H. R. ei 1422, 8ist Cong., 1st Sess., October 13, 1949. 
and 2d Sess., H. R. Rep. No. 1730, Miavch'3. 1 950. 

2 Hearings before Subcommittee No. 1 of the — Committee on the Judiciary on S. 
1008, 81st Cong., Ist Sess., June 8 and 14, rete. D 
oes sneowene Press v. United States, 326 U. ra OTB; United States v. Line Material Co., 

*F. g., Interstate Commerce Act, § 5, 49 U. § 5: Communications Act of 1934. 
§ 221, 47 U. S.C. 2814 Miller-Tydings Act, 15 u Sg c. § 1. And see Mason, The Current 
Status of the Monopoly Problem in the United States, 62 Harv. L. Rev. 1265. 

* For a discussion of the merits of the legislation, see Adelman, Effective Competition and 
the Antitrust Laws, 61 Harv. L. Rev. 1289 

® Clayton Act: 

“Sec, 2. That it shall be unlawful for any person engaged in commerce ... to dis- 
criminate in price between different purchasers of commodities, . . . where the effect of 


such discrimination may be to substantially lessen competition or tend to create a 
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It will be noted that unless the effect is given the Robinson-Patman amend- 
ment contended for by the Federal Trade Commission, there is little done to over- 
come the difficulties arising from the “meeting competition” clause of the ¢ lay ton 
Act. Formerly “discrimination in price in the same or different communities 
made in good faith to meet competition” was allowed as a complete defense. Now 
it is “made in good faith to meet an equally low price of a competitor.” The 
Court says: 

“It thus eliminates certain difficulties which arose under the original Clayton 
Act. For example, it omits reference to discrimininations in price ‘in the 
same or different communities . . .’ and it thus restricts the proviso to price 
differentials occurring in actual competition. It also excludes reductions 
which undercut the ‘lower price’ of a competitor. None of these changes, 
however, cut into the actual core of the defense. That still consists of the 
provision that wherever a lawful lower price of a competitior threatens to 
deprive a seller of a customer, the seller, to retain that customer, may in 
good faith meet that lower price.” 
We see little difference. The seller may still, under the Court’s interpretation, 
discriminate in sales of goods of like quantity and quality between buyers on op- 
posite corners, so long as one gets a lower delivered price offer from another 
seller, no matter where located. The “actual core of the defense” remains intact. 


Ie 


Legislative History. Upon the interpretation of the words and purpose of this 
last addition by the Robinson-Patman Act to curbs on discrimination in trade, 
the narrow statutory issues in this case turn. Though narrow, they are im- 
portant if trade is to have the benefit of careful investigation before regulation, 
attainable under the Federal Trade Commission Act but so difficult when at- 
tempted by prosecutions in courts with the limitations of judicial procedure. As 
an aid to the interpretation of § 2 (b), we set out applicable parts of its legisla- 
tive history. 

The Clayton Act created a broad exception from control for prices made in 
<ood faith to meet competition. This raised problems of which Congress was 
aware. In reporting on a redrafted version of S. 3154, the Senate’s companion 
bill to the House bill that became the Robinson-Patman Act, the Senate Commit- 
tee on the Judiciary, February 3, 1936, pointed out the weakness of § 2 of the 
Clayton Act in permitting discrimination to meet competition, and suggested 
a harsh remedy, the elimination of its italicized proviso in note 6, supra, with- 
out the mollifying words of §2 (b) of the Robinson-Patman Act.’ In March, 


monopoly in any line of commerce: Provided, That nothing herein contained shall prevent 

. Discrimination in price in the same or different communities made in good faith to 

Robinson-Patman Act: 

“Sec. 2. (a) That it shall be unlawful for any person engaged in commerce, .. . to 
discriminate in price between different purchasers of commodities . . . where the effect 
ef such discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, destroy, or prevent competition with any 
person who either grants or knowingly receives the benefit of such discrimination, or with 
customers of either of them: .... 

“(b) Upon proof being made, at any hearing on a complaint under this section, that there 
has been discrimination in price or services or facilities furnished, the burden of rebutting 
the prima-facie case thus made by showing justification shall be upon the person charged 
with a violation of this section, and unless justification shall be affirmatively shown, the 
Commission is authorized to issue an order terminating the discrimination: Provided, 
however, That nothing herein contained shall prevent a seller rebutting the prima-facie 
case thus made by showing that his lower price or the furnishing of services or facilities 
to any purchaser or purchasers was made in good faith to meet an equally low price of a 
competitor, or the services or facilities furnished by a competitor.” 

7S. Rep. No. 1502, 74th Cong., 2d Sess. 4: 

“The weakness of present section 2 lies principally in the fact that: (1) It places no 
limit upon differentials permissible on account of differences in quantity; and (2) it 
permits discriminations to meet competition, and thus tends to substitute the remedies of 
retaliation for those of law, with destructive consequences to the central object of the bill. 
Liberty to meet competition which can be met only by price cuts at the expense of customers 
elsewhere, is in its unmasked effect the libertw to destroy competition by selling locally 
below cost, a weapon progressively the more destructive in the hands of the more powerful, 
and most deadly to the competitor of limited resources, whatever his merit and efficiency. 
While the bill as now reported closes these dangerous loopholes, it leaves the fields of 
competition free and open to the most efficient, and thus in fact protects them the more 
securely against inundations of mere power and size. 

oo phrases of section 2 (a), as now reported, may be noted as follows: 

“One: 


‘* * * where eitehr or any of the purchases involved in such discrimination are in 
commerce * * *,’ 


“Section 2 (a) attaches to competitive relations between a given seller and his several 
customers, and this clause is designed to extend its scope to discriminations between inter- 
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the House Committee on the Judiciary made its report on the bill that became 
the Act. Section 2 (b) was then in substantially its present form. The report 
pointed out the draftsmen’s purpose to strengthen the laws against price dis- 
crimination, directly or indirectly through brokerage or other allowances, serv- 
ices or absorptions of cost.* It commented that the subsection that became 
§2 (b) let a seller “meet the price actually previously offered by a local com- 
petitor.”* The language used in regard to competition in the bills and in the Act 
seems to have been based on a recommendation of the Federal Trade Commis- 
sion.” The Commission had been unable to restore the desired competition 
under the Clayton Act, and Congress evidently sought to open the way for 
effective action.” 

‘vents in the course of the proposed legislation in the Senate and House have 
pertinence. The Senate inserted the original ineffective language of the Clayton 
Act in its exact form in the Senate bill. In the same draft it adopted an amend- 
ment similar to the proviso ultimately enacted. 80 Cong. Rec. 6426, 6435. 
In the House, Representative Patman explained his view of the dangers in 


state and intrastate customers, as well as between those purely interstate. Discriminations 
in excess of sound economic differences involve generally an element of loss, whether only 
of the necessary minimum of profits or of actual costs, that must be recouped from the 
business of customers not granted them. When granted 4 a given seller to his customers 
in other States, and denied to those within the State, they involve the use of that interstate 
commerce to the burden and injury of the latter. When granted to those within the State 
and denied to those beyond, they involve conversely a directly resulting burden upon inter- 
state commerce with the latter. Both are within the proper and well-recognized power of 
Congress to suppress.” 

8H. R. Rep. No. 2287, 74th Cong., 2d Sess. 3: 

“The purpose of this proposed legislation is to restore, so far as possible, equality of 
opportunity in business by strengthening antitrust laws and by protecting trade and com- 
merce against unfair trade practices and unlawful price discrimination, and also against 
restraint and monopoly for the better protection of consumers, workers, and independent 
producers, manufacturers, merchants, and other businessmen, 

“To accomplish its purpose, the bill amends and strengthens the Clayton Act by pro- 
hibiting discriminations ae between purchasers where such discrimination cannot be 
shown to be justified by differences in the cost of manufacture, sale, or delivery resulting 
from different methods or quantities in which such commodities are to such purchasers 
sold and delivered. It also prohibits brokerage allowances except for services actually 
rendered, and advertising and other service allowances unless such allowances or services 
are made available to all purchasers on proportionally equal terms. It strikes at the bas- 
ing-potnt method of sale, which lessens competition and tends te create a monopoly.” 

*Td..p.16: 

“This proviso represents a contraction of an exemption now contained in section 2 of 
the Clayton Act which permits discriminations without limit where made in good faith 
to meet competition. It should be noted that while the seller is permitted to meet local 
competition, it does not permit him to cut local prices until his competitor has first offered 
lower prices, and then he can go no further than to meet those prices. If he goes fur- 
ther, he must do so likewise with all his other customers, or make himself liable to alt 
of the penalties of the act, including treble damages. In other words, the proviso per- 
mits the seller to meet the price actually previously offered by a local competitor. It per- 
mits him to go no further.” 

W” Final Report on the Chain-Store Investigation, S. Doc. No. 4, 74th Cong., Ist Sess. 
96: “A simple solution for the uncertainties and difficulties of enforcement would be to 
prohibit unfair and unjust discrimination in price and leave it to the enforcement agency, 
subject to review by the courts, to apply that principle to particular cases and situations. 
The soundness of and extent to which the present provisos would constitute valid de- 
fenses would thus become a judicial and not a legislative matter. 

“The Commission therefore recommends that section 2 of the Clayton Act be amended 
to read as follows: 

“Tt shall be unlawful for any person engaged in commerce, in any transaction in or 
affecting such commerce, either directly or indirectly to discriminate unfairly or unjustly 
in price between different purchases of commodities, which commodities are sold for use, 
consumption, or resale within the United States or any Territory thereof or the District 
= Columbia or any insular possession or other place under the jurisdiction of the United 
States.’ ” 

This report was utilized by the House Committee dealing with the proposed Robinson- 
Patman legislation. H. R. Rep. No. 2287, 74th Cong., 2d Sess. 3, 7. 

ujd., p. 64: “If the discrimination is ‘on account of differences in the grade, quality, 
or quantity of the commodity sold’, or makes ‘only due allowance for difference in the 
cost of selling or transportation’, or is ‘made in good faith to meet competition’, it is not 
unlawful, even though the effect ‘may be to substantially lessen competition or tend to 
create a monopoly in any line of commerce.’ Discriminatory price concessions given to 
prevent the loss of a chain store’s business to a competing manufacturer, to prevent it 
manufacturing its own goods, or to prevent it from discouraging in its stores the sale of 
a given manufacturer’s goods, may be strongly urged by the manufacturer as ‘made in 
good faith to meet competition.’ ” See p. 90, id. 

Attention was called to this need, H. R. Rep, No, 2287, 74th Cong., 2d Sess. 7: “Some 
of the difficulties of enforcement: of this section as it stands are pointed out in the [Final 
Report] of the Federal Trade Commission above referred to, at pages 63 and following.’ 
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the original proviso.” It was taken out in Conference.” The Chairman of 
the House managers, Mr. Utterback, before the Conference Report was agreed 
to by the House, received permission to print an explanation of his understanding 
of the proviso. He explained that the proviso “does not set up the meeting of 
competition as an absolute bar to a charge of discrimination under the bill. It 
merely permits it to be shown in evidence.... It leaves it a question of fact to be 
determined in each case, whether the competition to be met was such as to justify 
the discrimination given, ....’” The pertinent parts of the statement appear in 
the margin.” 


II. 


Statutory Intrepretation. This résumé of the origin and purpose of the original 
§ 2 of the Clayton Act and the amendments of the Robinson-Patman Act gives a 





12 80 Cong. Rec. 8235: 

“Mr. Chairman, I would like to ask a question of the gentleman from Texas [Mr 
PATMAN]. A great many of the industries in Ohio were very much in favor of the 
proviso in the Senate bill, aqgeeses on yo 4, and reading as follows: 

‘And provided further, That nothing herein contained shall prevent discrimination in 
price in the same or different commodities made in good faith to meet competition.’ 

“I find that on page 9 of the Patman bill, beginning in line 14, there appear these words: 

**Provided, however, That nothing herein contained shall prevent a seller rebutting 
the prima facie case thus made by showing that his lower price to any purchaser or pur- 
chasers was made in good faith to meet an equally low price of a competitor.’ 

“Will the gentleman explain the difference between these two proposals? 

“Mr. PaTMan,. If the Senate amendment should be adopted it would really destroy the 
bill. It would permit the corporate chains to go into a local market, cut the price down 
so low that it would destroy local competitors and make up for their losses in other places 
where they had already destroyed their competitors. One of the objects of the bill is to 
get around that phrase and prevent the large corporate chains from selling below cost in 
certain localities, thus destroying the independent merchants, and making it up at other 
places where their competitors have already been destroyed. I hope the gentleman will 
not insist on the Senate amendment, cause it would be very destructive of the bill. 
The phrase ‘equally low price’ means the corporate chain will have the right to compete 
with the local merchants. They may meet competition, which is all right, but they cannot 
cut down the price below cost for the purpose of destroying the local men. 

“Mr. Cooper of Ohio. What does the gentleman’s proviso mean? 

“Mr. PaTMAN. It means they may meet competition, but not cut down the price below 
eost. It means an equally low price but not below that. It permits competition, but it 
does not permit them to cut the price below cost in order to destroy their competitors. 
I hape the gentleman will not insist on the Senate amendment.” 

But see pp. 265 and 266, infra. 

3H. R. Rep. No. 2951, 74th Cong., 2d Sess. 6-7 : 

“The Senate bill contained a further proviso—- 

“*That nothing herein contained shall prevent discrimination in price in the same or 
different communities made in good faith to meet competition.’ 

“This language is found in existing law, and in the opinion of the conferees is one of the 
obstacles to enforcement of the present Clayton Act. The Senate receded, and the language 
is stricken. A provision relating to the question of meeting competition, intended to operate 
only as a rule of evidence in a proceeding before the Federal Trade Commission, is included 
in subsection (b) in the conference text as follows : 

‘Provided, however, That nothing herein contained shall prevent a seller rebutting the 
prima-facie case thus made by showing that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet an equally 
low price of a competitor, or the services or facilities furnished by a competitor.’ ” 

1480 Cong. Rec. 9418: 

“In connection with the above rule as to burden of proof, it is also provided that a seller 
may show that his lower price was made in good faith to meet an equally low price of a 
competitor, or that his furnishing of services or facilities was made in good faith to 
meet those furnished by a competitor. It is to be noted, however, that this does not set 
up the meeting of competition as an absolute bar to a charge of discrimination under the 
bill. It merely permits it to be shown in evidence. This provision is entirely procedural. 
It does not determine substantive rights, liabilities, and duties. They are fixed in the 
other provisions of the bill. It leaves it a question of fact to be determined in each case, 
whether the competition to be met was such as to justify the discrimination given as one 
lying within the limitations laid down by the bill, and whether the way in which the 
competition was met lies within the latitude allowed by those limitations. 

“This procedural provision cannot be construed as a carte blanche exemption to violate 
the bill so long as a competitor can be shown to have violated it first, nor so long as that 
competition cannot be met without the use of oppressive discriminations in violation of 
the obvious intent of the bill. 

+ . * * s s « 

“If this proviso were construed to permit the showing of a competing offer as an absolute 
bar to liability for discrimination, then it would nullify the act entirely at the very incep- 
tion of its enforcement, for in nearly every case mass buyers receive similar diserimina 
tions from competing sellers of the same product. One violation of law cannot be permitted 
to justify another. As in any case of self-defense, while the attack against which the 
defense is claimed may be shown in evidence, its competency as a bar depends also upon 
whether it was a legal or illegal attack. A discrimination in violation of this bill is in 
practical effect a commercial bribe to lure the business of the favored customer away 
from the competitor, and if one bribe were permitted to justify another the bill would be 
futile to achieve its plainly intended purposes.” 
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basis for determining the effect of this section in a hearing before the Commission 
where the charge, as here, that a seller during the same period of time has sold 
the same commodities to various purchasers at different prices, it admitted, and 
the defense, the elements of which are likewise admitted, is that the discrimination 
was made in good faith to meet an equally low price of a competitor. Does meet- 
ing in good faith a competitor’s price constitute a complete defense under the 
proviso to § 2 (b)? Or does the fact of good faith reduction in price to a pur- 
chaser to meet a competitor’s price merely rebut the prima facie establishment 
of discrimination, arising under the statute from proof of forbidden differences in 
price,” so as to require under § 2 (a) affirmative finding by the Commission that 
there may be injury to competition? Petitioner asserts that good faith meeting 
of a competitor’s price is a complete defense. The Commission and the Court of 
Appeals take the opposite position, with which we concur. 

This is our reason. The statutory development and the information before 
Congress concerning the need for strengthening the competitive price provision 
of the Clayton Act, make clear that the evil dealt with by the proviso of § 2 (b) 
was the easy avoidance of the prohibition against price discrimination, The con- 
trol of that evil was an important objective of the Robinson-Patman Act. The 
debates, the Commission’s report and recommendation, and statutory changes 
show this. The Conference Report and the explanation by one of the managers, 
Mr. Utterback, are quite definitive upon the point. Because of experience under 
the Clayton Act, Congress refused to continue its competitive price proviso. Yet 
adoption of petitioner’s position would permit a seller of nationally distributed 
goods to discriminate in favor of larger chain retailers, for the seller could give 
to the large retailer a price lower than that charged to small retailers, and could 
then completely justify its discrimination by showing that the large retailer had 
first obtained the same low price from a local low-cost producer or competitive 
goods. This is the very type of competition that Congress sought to remedy. To 
permit this would not seem consonant with the other provisions of the Robinson- 
Patman Act, strengthening regulatory powers of the Commission in “quantity” 
sales, special allowances and changing economic conditions. 

The structure and wording of the Robinson-Patman Amendment to the Clayton 
Act also conduce to our conclusion. In the original Clayton Act, §2 was not 
divided into subsections. In that statute, § 2 stated the body of the substantive 
offense, and then listed, in a series of provisos, various circumstances under 
which discriminations in price were permissible. Thus the statute provided that 
discriminations were not illegal if made on account of differences in the grade 
of the commodity sold, or differences in selling or transportation costs. Listed 
among these absolute justifications of the Clayton Act appeared the provision 
that “nothing herein contained shall prevent discrimination in price . . . made 
in good faith to meet competition.’”” The Robinson-Patman Act, however, made 
two changes in respect of the “meeting competition” provision, one as to its 
location, the other in the phrasing. Unlike the original statute, §2 of the 
Robinson-Patman Act is divided into two subsections. The first, § 2 (a), retained 
the statement of substantive offense and the series of provisos treated by the 
Commission as affording full justifications for price discriminations; §2 (b) 
was created to deal with procedural problems in Federal Trade Commission 
proceedings, specifically to treat the question of burden of proof. In the process 
of this division, the “meeting competition” provision was separated from the 
other provisos, set off from the substantive provisions of §2 (a), and relegated 
to the position of a proviso to the procedural subsection, §2 (b). Unless it is 
believed that this change of position was fortuitous, it can be inferred that 
Congress meant to curtail the defense of meeting competition when it banished 
this proviso from the substantive division to the procedural. In the same way, 
the language changes made by §2 (b) of the Robinson-Patman Act reflect an 
intent to diminsh the effectiveness of the sweeping defense offered by the Clayton 
Act’s “meeting of competition” proviso. The original provisos in the Clayton 
Act, and the provisos now appearing in § 2 (a), are worded to make it clear that 
nothing shall prevent certain price practices, such as price “differentials [mak- 
ing] . .. due allowance for differences in the cost of manufacture... .,” or 
“price changes . . . in response to changing conditions affecting the market for 
. . . the goods concerned ... .” But in contrast to these provisions, the proviso 

to §2 (b) does not provide that nothing “shall prevent” a certain price practice ; 
it provides only that “nothing .. . shall prevent a seller rebutting [a] prima- 





15 See n. 6, supra. 
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facie case ... by showing” a certain price practice—meeting a competitive 
price. The language thus shifts the focus of the proviso from a matter of sub- 
stantive defense to a matter of proof. Consistent with each other, these modifica- 
tions made by the Robinson-Patman Act are also consistent with the intent of 
Congress expressed in the legislative history. 

The Court suggests that former Federal Trade Commission cases decided here 
have treated the “meeting competition” clause of the Robinson-Patman Act as be- 
ing an absolute defense, not merely a rebuttal of the discrimination charge re- 
quiring further finding by the Commission. Reference is made to Corn Products 
Refining Co. v. Federal Trade Comm'n, 324 U. 8. 726, and Federal Trade Comm'n 
y. Staley Mfg. Co., 324 U. S. 746. In the Corn Products case, dealing with a bas- 
ing point scheme for delivered prices, this Court merely said at p. 741: 

“The only evidence said to rebut the prima facie case made by proof of 
the price discriminations was given by witnesses who had no personal knowl- 
edge of the transactions, and was limited to statements of each witness’s 
assumption or conclusion that the price discriminations were justified by 
competition.” 

And then went on to use the language quoted at p. 244 of the Court’s opinion. 
There was no occasion to consider the effect of a successful rebuttal. As au- 
thority for its statement, we there city the Staley case. 

That citation included these words at pp. 752-753 : 

“Prior to the Robinson-Patman amendments, § 2 of the Clayton Act provided 
that nothing contained in it ‘shall prevent’ discriminations in price ‘made 
in good faith to meet competition.’ The change in language of this exception 
was for the purpose of making the defense a matter of evidence in each case, 
raising a question of fact as to whether the competition justified the dis- 
crimination. See the Conference Report, H. Rep. No. 2951, 74th Cong., 2d 
Sess., pp. 6-7; see also the statement of Representative Utterbach [sic], 
the Chairman of the House Conference Committee, 80 Cong. Rec. 9418.” 
After that statement, which is should be noted relies upon Mr. Utterback’s inter- 
pretation quoted at note 14 of this opinion, the Court in the Staley case goes 
on to say that there was no evidence to show that Staley adopted a lower price 
to meet an equally low price of a competitor. Again there was no occasion for 
this Court to meet the present issue. We think our citation in Staley, quoted 
above, shows the then position of this Court.” 

There are arguments available to support the contrary position. No definite 
statement appears in the committee reports that “meeting competition” is hence- 
forth to be only a rebuttal of a prima facie case and not a full justification for 
discrimination in price. The proviso of §2 (b) can be read as hayimg the same 
substantive effect as the provisos of §2 (a). The earlier provisos are treated 
by the Commission as complete defenses. Perhaps there is an implication favor- 
able to the petitioner’s position in Representative Patman’s omission to state 
the Federal Trade Commission interpretation on the floor. See n. 12, supra. 

The underlying congressional purpose to curtail methods of avoiding limita- 
tions on price discriminations, however, considered with the more specific 
matters discussed herein, satisfies us that we should adopt the conclusion of 
the Commission and the Court of Appeals.” We believe that good faith meeting 
of a competitor’s price only rebuts the prima facie case of violation established 
by showing the price discrimination. Whether the proven price discrimination 
is of a character that violates § 2 (a) then becomes a matter for the determina- 
tion of the Commission on a showing that there may be injury to competition. 


III. 


_Conclusion. In view of the Court’s ruling, we will not enlarge this dissent by 
discussing other problems raised by the case. We have said enough to show 


The Court’s opinion in this case refers, p. 244, notes 10 and 11, to the opinions of the 
Court of Appeals for the Seventh Circuit in Corn Products and Staley, 144 F. 2d 211 and 
221. But that court reversed its position in the opinion below, 173 F. 2d 210, 216. It is 
fair to assume that reversal was because of our opinions in Corn Products and Staley. 

It is hardly necessary to note that the wisdom of the enactment is not for the Commis- 
sion nor the courts in enforcing the Act. The Commission recently has advised Congress 
that while “on balance it would be preferable to make the good-faith meeting of competition 
a complete defense,” it “does not strongly urge either view upon the Congress.” Hearings 
before Subcommittee No. 1 of the House Committee on the Judiciary on S. 1008, 81st Cong.. 
ist Sess.. June 8 and 14, 1949, p. 61. Compare Standard Oil Co. y. United States, 337 
U. S. 293, 311. This statement confirmed the Commission’s position taken in this case. 
There were other officials of the Commission who have taken the view adopted by the Court. 
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that we would affirm the decree below in principle, even though we should con- 
clude some amendment might be required in the wording of the order. 


Tue Culer Justice and Mr. Justice BLAck join in this dissent. 
(Federal Trade Commission Docket 4889 ) 
IN THE UNITED STATES COURT OF APPEALS FOR THB 
SEVENTH CIRCUIT 


No. 11409. OcroBEeR TERM, 1955, Aprit Session, 1956. 


Petition for Review of Order of the Federal Trade Commission 


STanpDarpD Or Company, Petitioner, vs. FEDERAL TRADE COMMISSION, Respondent. 





May 3, 1956. 


Before DurrFy, Chief Judge, Mason and LInbDLEy, Circuit Judges. 

MaJog, Circuit Judge. This proceeding originated in a complaint filed by 
respondent against petitioner on November 29, 1940, charging a violation of 
Section 2 of the Clayton Act as amended by the Robinson-Patman Act (49 Stat. 
1526; 15 U. 8. C. A. See. 13, as amended). The case is now here on petition by 
Standard to review a modified order to cease and desist, issued by the Commis- 
sion against Standard January 16, 1953. The proceeding has long been before 
the Commission and the courts, and a number of the original contested issues 
have been adjudicated. In fact, on the present review there are only two con- 
tested issues which, as stated by the Commission, are: (1) whether the Com- 
mission correctly concluded that petitioner failed to establish that its lower 
price was made in “good faith” to meet the equally low price of a competitor 
within the meaning of Section 2 (b) of the Robinson-Patman Act, and (2) 
whether the revised order to cease and desist is warranted by the findings and 
properly issued. As Subsequently shown, we conclude that the first issue must 
be decided adversely to the Commission, which renders the second issue of no 
consequence. 

The Commission’s original cease and desist order was before this court for 
review, wherein its enforcement, with some modification, was allowed with 
judgment accordingly. Standard Oil Co. v. Federal Trade Commission, 173 
F. 2d 210. On appeal, the Supreme Court reversed, with instructions to this court 
to remand the case to the Commission to make findings in conformity with its 
opinion. Standard Oil Co. v. Federal Trade Commission, 340 U. S. 231. A his- 
tory of the proceeding has previously been set forth in detail both by this and 
the Supreme Court and need not be repeated here except insofar as it relates 
to the question now for decision. Also, except for the same purpose, we need 
not be concerned with issues previously raised and decided by the Supreme 
Court. 

Petitioner’s sales of gasoline about which the “good faith” defense revolves 
were made to four customers, classified by petitioner as jobbers, namely, Ned’s 
Auto Supply Company, Stikerman Oil Company, Citrin-Kolb Oil Company and 
Wayne Company. The Commission took the position originally that the “good 
faith” defense was not available to petitioner and, therefore, made no findings 
relative thereto. This court agreed with the Commissioner’s position on that 
issue and affirmed. It was on this issue, however, that the Supreme Court 
reversed and remanded. 

In response to the remandment the Commission from the original record made 
its modified findings, which conclude with the statement : 

“For the reasons stated, the Commission is of the opinion that the re- 
spondent has not shown that the discriminatory prices allowed [naming 
the four customers involved] were lower prices granted in good faith to 
meet equally low prices of competitors. The Commission, therefore, finds 
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that the burden imposed upon the respondent by Section 2 (b) of the Clay- 
ton Act, as amended by the Robinson-Patman Act, has not been sustained 
and that the price discriminations referred to in these findings have not 
been justified.” * 

Whether the decision of the Commission under the attending circumstances 
represents a finding of fact or a conclusion of law is of importance. We are 
of the view that it falls within the latter category, and this notwithstanding the 
statement in Federal Trade Commission v. A. BH. Staley Manufacturing Co. et al., 
324 U. S. 746, 758: 

“Congress has left to the Commission the determination of fact in each 
case whether the person, charged with making discriminatory prices, acted 
in good faith to meet a competitor’s equally low prices. The determination 
of this fact from the evidence is for the Commission.” 

The Commission in its brief appears to recognize that its decision on this 
critical issue is a conclusion of law (for example, see Commission’s statement of 
contested issues, supra). Certainly there is no dispute as to the evidentiary 
facts as found by the Examiner in the original proceeding. Referring thereto, 
the Commission in its brief states, “Here the facts as such are not in dispute, 
it is simply a matter of applying the law to the facts.” Moreover, the Commis- 
sion’s decision on the “good faith” issue is the result of its process of reasoning, 
legal in nature, a portion of which, as we shall subsequently show, has been 
repudiated by the Supreme Court. Such being the case, the weight to be at- 
tached to its decision is dependent upon the reasoning by which it is reached. 

Prior to a discussion of the Commission’s findings now under review, we think 
it pertinent to observe that petitioner’s good faith has been either recognized or 
assumed at all levels during the course of this protracted proceeding. Certainly 
the Examiner so found. (See footnote 7, page 238 of the Supreme Court opinion. ) 
The Commission in its original findings took no issue with its Examiner on this 
score but concluded as a matter of law that the “good faith” defense was not 
available “in the face of affirmative proof that the effect of the discrimination 
was to injure, destroy and prevent competition with the retail stations operated 
by the said named dealers and with stations operated by their retailer-customers.” 
In fact, there is good reason to think that the Commission at that time acquiesced 
in petitioner’s contention that the sales in controversy were made in good faith. 
This court in reviewing that record (173 F. 2d 210, 216) stated: 

“The showing made here by the petitioner that it made the lower price in 
good faith to meet competition, we assume, as the Commission apparently 
did, was made out. The effect of it was to rebut the prima facie case made 
by the Commission’s proof of the petitioner’s discriminatory prices. If noth- 
ing further appeared in this record, the case might well have ended there.” 

This court also stated (page 213) : 

“There is substantial evidence in this record, and we think it may be as- 

sumed to be conclusive, to the effect that the petitioner made its low price to 


Ned’s, Citrin, Wayne, and Stikeman in good faith to meet the lower price 
of a competitor.” 


The Supreme Court stated (page 238) : 

“Petitioner presented evidence tending to prove that its tank-car price was 
made to each ‘jobber’ in order to retain that ‘jobber’ as a customer and in 
good faith to meet a lawful and equally low price of a competitor.” 

After quoting from the findings of the Trial Examiner (footnote on same page) 
the same court on the following page, referring to the evidence, stated that it, “if 
accepted, would have established a complete defense to the charge of unlawful 
discrimination.” 

Moreover, in the findings now under review the Commission does not expressly 
repudiate the findings of the Examiner in the original proceeding that petitioner’s 
reduction in price was granted to meet the equally low prices offered by com- 
petitors. The Commission, after a detailed discussion relative to the situation 
existing between petitioner and each of the four jobbers in controversy, stutes : 

“It may well be that respondent was convinced that if it ceased granting 
tank-car prices to Citrin-Kolb, Wayne, and Stikeman and continued to refuse 


1Two Commissioners, based upon the findings of the Trial Examiner, di 
expressed the view that the complaint against petitioner should be Glesnisced. ee 
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the tank-car price to Ned’s Auto Supply Company it would lose these ac- 
counts. It had substantial reasons for believing this to be the case, for all 
of these concerns, except Ned’s Auto Supply Company, had already been recog- 
nized as entitled to the tank-car price under the commonly accepted standards 
of the industry, and Ned’s had achieved a volume of distribution which 
brought it within the range where it was likely to be so recognized by a major 
oil company at any time.” 

It thus appears evident even under this revised version of petitioner’s situation 

that it was confronted with the problem of reducing its price to meet competitive 

offers or of forfeiting the business of the four jobbers. 

An attempt to enter into a discussion of all of the ramifications contained in 
the Commission’s reasoning and argument in support of its decision against the 
“good faith” defense would unduly prolong this opinion. We shall, therefore, 
limit our discussion to a few of the more salient points as contained in the modi- 
fied findings. The Commission found : 

“At all relevant times, respondent knew or had the means of knowing and 
should have known that the manner in which it priced and sold its gasoline 
continually created the probability of injury to competition between retail 
dealers who bought such gasoline at different prices and resold it in competi- 
tion with one another.” 
This is the same theory upon which the Commission’s previous order was bot- 
tomed and which was expressly repudiated by the Supreme Court (pages 249— 
250). 
The Commission found : 
“It [petitioner] also knew or should have known that the price differences 
which it granted could not be justified on the basis of differences in the cost 
of manufacture, sale and delivery resulting from differing methods or quan- 
tities in which its gasoline was sold or deilvered.” 
We think this statement is irrelevant to the instant issue. A cost justification 
defense is available under Section 2 (a), but it is separate and distinct from the 
“good faith” defense provided in 2 (b). Both defenses were originally invoked 
by petitioner but the cost justification defense was abandoned (see footnote 2, 
Supreme Court opinion, page 234). 

The Commission found that the Robinson-Patman amendment to the Clayton 
Act imposed upon petitioner “the duty and obligation of reviewing its pricing 
policy and taking such action as might be necessary to bring that policy into 
conformity with the new statute.” This reasoning also appears to have been 
dispelled by the Supreme Court, which discusses the changes produced by the 
amendment and concludes with the statement, “None of these changes, however, 
cut into the actual core of the defense.” It would thus appear that a “good faith” 
defense available under the Clayton Act would still be available under the 
amended Act. If petitioner’s pricing policy was lawful prior to the amendment 
the same policy was lawful afterward. Such being the case, the mere fact that 
it did not change its policy is of little, if any, consequence. 

The sole contention of the Commission which has any semblance of merit, in 
fact the only contention which it is entitled to make in view of the Supreme 
Court decision, is that petitioner adhered to a pricing system in reducing its prices 
to the four jobbers and that as a result the “‘good faith” defense cannot prevail. 
We suspect, as petitioner asserts, that this contention was an afterthonght on 
the part of the Commission, advanced in an attempt to bring the case within the 
rule of such cases as Federal Trade Commission v. A. Fo Stalen Manufertur'ng 
Oo. et al., 324 U. S. 746, Corn Products Refining Co. et al. v. Federal Trade Com- 
mission, 324 U. S. 726, and Federal Trade Commission v. Cement Institute et al., 
333 U. 8S. 683. Apropos to the contention the Commission found that with one 
exception “all of the discriminations in price involved in this proceeding were 
made pursuant to respondent’s established method of pricing. They were not the 
result of departures from a non-discriminatory price scale which were made to 
meet lower prices of competitors, but represented only the continued application 
of the pricing standard previously adopted by respondent and followed by it since 
long before 1936.” 

We are not persuaded as to the accuracy of the statement contained in this 
quotation. The Commission, after finding that petitioner had a “method” of 
pricing, proceeds in its brief to a “policy” and from that to a “system.” In its 
brief it states that petitioner had a “pricing system,” irrespective of the words 
used to describe it. Obviously this characterization by the Commission is de- 
signed to bring the case within the scope of the system condenmned by the 
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Supreme Court in Staley and kindred cases. This effort must fail. The system 
described and condemned in Corn Products, later in Staley, and still later in 
Cement, bears not the slightest resemblance to the pricing system which the 
Commission purports to detect in the instant situation. The basing point system 
under scrutiny in those cases was labeled by the Supreme Court as unlawful 
and was employed by many and in some instances all members of the same 
industry. The system involved freight absorption and the collection of phantom 
freight. The system was utilized to stabilize or increase but never to lower 
prices. The system as pointed out in the Cement case eliminated all price com- 
petition and resulted in the sale of the product by all dealers at any given 
point at identical prices and terms. The gist of the reasoning of the Supreme 
Court in those cases was that the pricing system being illegal all prices determined 
thereby were illegal. It follows, according to such reasoning, that the meet- 
ing by the seller of a competitor’s unlawful price precludes the seller from reliance 
upon a “good faith” defense. 

It is interesting and highly significant that the statute employs the language, 
“made in good faith to meet an equally low price of a competitor,” but that the 
Supreme Court in the instant case adds the word “lawful,” so that it reads, 
“made in good faith to meet a lawful and equally low price of a competitor” 
(pages 238 and 246). We do not know, of course, why the Supreme Court 
added the word “lawful,” but we strongly suspect that it was for the purpose 
of giving emphasis to its previous decisions that a “good faith” defense was not 
available to a seller who had met an unlawful price. In this connection, it is 
also pertinent to note that in the instant situation there is no finding, no con- 
tention and not even a suspicion but that the competing prices which petitioner 
met were lawful. Moreover, we are unable to discern any basis for the con- 
clusion that petitioner’s prices “were not the result of departures from a non- 
discriminatory price seale.” The record affirmatively demonstrates to the con- 
trary. Petitioner sold invariably at its uniform tank-wagon price, except when 
at different times it reduced its price to meet competitive offers in order to re- 
tain a customer. Petitioner had 362 Detroit customers, only four of which pur- 
chased at prices reduced from its uniform tank-wagon price. 

The bargaining and haggling which took place between petitioner and the four 
involved “wholesalers” prior to a reduction in prices to them is hardly consistent 
with the Commission’s theory that prices were reduced pursuant to a system. 
For instance, petitioner over many years refused to give Ned’s, its “most valu- 
able tank-wagon customer,” any reduction at all despite persistent demands 
based upon competitive offers. Its reluctant grant of a %4¢ reduction in 1936, 
increased to 1144¢ in 1938 in response to an “ultimatum” by Ned’s, would appear 
to dispel completely any idea that such reduction in price was systematic, as 
urged by the Commission. The Commission appears to discern something sinis- 
ter in the fact that a reseller might obtain the tank car price only if it main- 
tained a bulk plant with facilities for accepting delivery of gasoline in tank car 
quantities; had a business in excess of one million gallons of gasoline annually; 
had distribution equipment and adequate credit standing. Relative to making 
a reduced price to a large customer, the Supreme Court in this case stated 
(page 249): 

“For example, if a large customer requests his seller to meet a temptingly 
lower price offered to him by one of his seller’s competitors, the seller may 
well find it essential, as a matter of business survival, to meet that price 
rather than to lose the customer.” 

We think that a seller must be permitted in the exercise of a sound judgment 
to determine when and under what circumstances it will reduce its price in order 
to meet that of a competitor, and a right to require that a purchaser be possessed 
of the facilities for storing, handling and distributing the product. The law 
did not require petitioner to reduce prices in any instance, it only authorized it 
to do so under the limitation imposed. Petitioner had the same right to reduce 
its price in order to retain a customer as it did to refuse to reduce with the 
risk of losing a customer. The “good faith” defense would be meaningless if 
the seller was required, as the Commission appears to indicate, to reduce its 
price alike to all customers regardless of the quantity in which they buy, 
their facilities for handling the product and their ability to pay. 

Finally, the Commission finds that the “good faith” defense is not available 
to petitioner because its “competitors, including the three against whom similar 
charges of price discriminations are pending, might also defend their similar 
price differences on the ground of meeting respondent’s equally low prices or 
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the equally low prices of other competitors. The Commission does not construe 
the words ‘in good faith’ in Section 2 (b) as permitting that result.” We are 
not able to discern any logic in such reasoning. Evidently from the quoted 
statement the Commission does not know whether three of petitioner’s com- 
petitor’s against whom are pending charges of price discrimination, will invoke 
the “good faith” defense. If they should, it will be time enough to cross that 
bridge when it is reached. Moreover, we know of no reason why a competitor 
of petitioner should not have the right to meet petitioner’s price or that of any 
other competitor providing, of course, it did so in good faith. It is strange 
reasoning that one seller should be deprived of the defense provided in 2 (b) 
because some other seller might also invoke its protection. 

In our judgment and we so hold, petitioner’s “good faith” defense was firmly 
established, and the commission’s reasoning by which it reached a contrary con- 
clusion is untenable and must be rejected. A decree will be entered vacating and 


setting aside its findings, conclusions and order issued January 16, 1953. 
A true Copy: 


Teste: 


Clerk of the United States Court of 
Appeals for the Seventh Circuit. 
Senator Kerauver. Anything else? 
Thank you very much. 
Mr. Bison. Thank you. 
Senator Kerauver. Mr. Watson Rogers is our next witness. Mr. 
Rogers, we are glad to see you here. 
Mr. Rogers. Mr. Chairman—— 
Senator Kerauver. Mr. Rogers, you are the president of the Na- 
tional Food Brokers Association, with offices in Washington, D. C. 
Tell us first what the National Food Brokers Association is. 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL FOOD 
BROKERS ASSOCIATION 


Mr. Rocers. Thank you, Mr. Chairman and members of the 
committee. 

Senator Kreravuver. We will let your statement be printed in full 
and then you summarize it. But tell us first about your association. 

Mr. Rogers. All right, Senator. Ia — the opportunity of 

lacing this statement in the record and I would like to make a few 
rief statements and give you an opportunity to hear the rest of these 
people waiting. 

First, I would like to say the National Food Brokers Association 
was organized in 1904. It is 52 yearsold. It isa national organization 
of resident sales representatives, although they call themselves food 
brokers, who handle the majority of the sales of processed food of this 
Nation. That is, the sales between the manufacturer and the canner 
to the wholesale buyers. 

We represent manufacturers, from the very smallest to the very 
largest in this Nation. Likewise, our customers are the retail grocers, 
the very smallest to the largest chains in the Nation. 

I want to say, too, Senator, that because of our unique position in the 
food industry we see the damaging effect of price discriminations 
probably before anyone else in the industry. 

We unfortunately happen to be in the position to see some of these 
price discriminations when they are being made, when a lot of our 
own customers do not see them. We can see the progress made by those 
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customers who receive discrimination. We can see the destruction of 
those customers who do not receive them. And I might also add that 
if the food brokers of this Nation, who have fought constantly over 
our 52-year history for high ethical standards, wanted to be short- 
sighted we might agree with this letter from the Department of 
Commerce, if we were only interested in making a quick sale and get- 
ting our small commission, and thinking nothing of what is going to 
happen in this country 2 or 3 years from now—we might agree with 
what this letter said deems we could go in and make a quick sale. 
Were get our commission whether or not the discriminations were 
made. 

But we feel that we have to be farsighted about this and we think 
Congress should. We must consider where will food distribution be 
in this country a few years from now. 

I should like to add this, Mr. Senator: I don’t want to take up much 
time. 

Senator Kerauver. What you mean by that, Mr. Rogers, is that you 
see with your own eyes how granting a discrimination to one broker 
or 

Mr. Rocer. One wholesale buyer or chain buyer. 

Senator Keravuver. One chain buyer, big retailer? 

Mr. Rogers. Yes, sir. 

Senator Keravuver. How that might give you an immediate profit, 
that it might bring some lowering of prices for the time being in a 
particular section and when all the competition is destroyed, then the 
public and everybody else would be worse off; is that it? 

Mr. Rocers. And we would, too, sir. 

Senator Kerauver. And you would, too. 

Mr. Rocrrs. Now, Mr. Bison brought out some fine points. 

First of all, this bill has nothing to do whatsoever with price cuts. 
We would be against that. Our broker members are on the wires and 
telephones daily with hundreds of calls telling what competition is 
doing and asking their processors and their packers to meet competi- 
tion, and cut the price. 

But if you cut it to one buyer, if you can afford to cut it to one big 
buyer, why can’t you afford to cut it to the others? Otherwise, we 
think it would be a very serious situation and I want to say this, Sena- 
tor: 

There is already developing in this country in the food industry a 
two-price system. This Supreme Court decision has caused a lot of 
sellers to start discriminating. 

A lot of buyers are putting the pressure on sellers to discriminate in 

rice. 

* Senator Keravver. Tell us what form that takes, Mr. Rogers. 

Mr. Rocers. Well, under this meeting competition in good faith, it 
is very easy for a large distributor to go to a small packer and 
buy out his entire pack. He can get a legal low price. Maybe that 
little pack would only supply him with 1 or 2 percent of his needs of 
that particular item. 

Now, he could take that price and he could present it to every other 
seller and they could in good faith meet competition with that buyer 
and discriminate against every other competing buyer in the market. 

That is what we mean by a two-price system that is already devel- 
oping in the food industry, and that is why, Senator, I want to say to 
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both of you gentlemen, I hope you will do everything you can to 
speed these hearings and let nothing interfere with the passage of 
this bill during this session. 

Because if you don’t, a lot of the fine food people we have today will 
not be here next year when Congress can straighten out this situation 
we have today; and I want to say to you, your past record, Senator 
Kefauver, shows you have been very interested in this merger prob- 
lem as we have in the food industry. 

But I would like to add this: And you have done a lot of work on 
it. You can’t blame these small chains of 25 and 30 supermarkets from 
merging with the big people when they see that they cannot compete 
in price and they are being discriminated against. 

o we have today a very serious situation in the food industry and 
if we do not have this bill to correct it in the very near future, we 
might see some very sad situations develop. 

o I hope that both of you gentlemen will do everything you can 
to speed up these hearings so the Senate will have an opportunity 
to vote on this bill soon. 

I could go on for hours on this. I know you have many fine wit- 
nesses waiting here representing all types of small business in this 
Nation and I know they want to be heard and I shall be glad to relin- 
quish some of my time to those people unless there are questions. 

Senator Krravuver. Just one question. I was interested in hearing 
you say that unless something was done during this session of Congress, 
you thought the food brokers might not be here, 

Mr. Rogers. I am not thinking so much of our own people as I am 
thinking of our customers. 

Senator Kerauver. Your customers? 

Mr. Rogers. Let me say this 

Senator Kerauver. The retailers? That is what I know you mean. 

Mr. Rocers. We are not affected one way or the other except what 
happens to our customers in the future. That is the only way we are 
affected by this legislation. 

Senator Kreravver. Will you enlarge on that? You are in position 
to know what is happening to the small fellow under the present 
system. 

Mr. Rocers. Let me just say this, if I get down to mention specific 
cases I will involve a lot of our customers and a lot of the manufacturers 
which I think is a matter for the Federal Trade Commission to decide. 

, aneee Lancer. Call them Mr. A and Mr. B and you won’t involve 
them. 

Mr. Rogers. Well, as I tried to point out a while ago, we have in 
this country today under the guise of meeting competition in good 
faith where sellers are selling to certain distributors at smaller mar- 
gins, at lower prices than they are selling to competing buyers. 

Now, the people who are being discriminated against can’t lo 
endure such competition, and bearing out what Henry Bison said, 
in spite of the high cost of your grocery bill today, which we all 
realize, food is handled on a smaller margin than ever in the history 
of the grocery business. 

And I have been connected directly with the grocery business and 
have been in it for 32 years. I know that to be a fact. 
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In other words, when I was down in Oklahoma in the wholesale 
grocery business, I started something over 30 years ago, we could have 
withstood a small discrimination maybe of 2 or 3 percent because 
our profits were so that they would justify it. 

Today you can’t stand it. The wholesale grocers of this Nation in 
most instances are selling their goods at cost plus about 3 to 5 or 64%4 
percent, where they formerly got 12. 

The retailers today are handling groceries at a smaller margin than 
ever in history, so a small discrimination can destroy them. That 
is why we say, with what is going on today the small merchants will 
not be able to stay in business if you don’t correct it and correct it soon. 

It takes a tremendous amount of money to operate a modern super- 
market today, and most of these fellows who have expanded, these 
smaller merchants have gone in debt, they have borrowed money to 
nut in the type of store that the housewife is demanding today. And 
he will not be able to survive, if you don’t give him equality of oppor- 
tunity ; that is what this bill tries to do. 

We don’t want to give him any advantage. We are not asking for 
any advantage for anyone. All we want is equality of opportunity 
for all of our customers to compete, and when I say that, I am saying 
that as one whose group sells to every distributor in this Nation from 
the very largest to the very smallest. 

But I don’t see how any large chain organization could object to our 
stand on this because we are asking for equality of opportunity for 
them, too. But certainly their small competitors should not be dis- 
criminated against to start the race of competition at a disadvantage. 

And that is why we feel so strongly about this. I can’t see where 
anybody would object to this pres legislation if they look down 
the road in this country and think where are we coming to. 

And I think Senator O’Mahoney made a fine talk this mornin 
when he talked about saving democracy in this country and how will 
you save it if you don’t give the little fellow just at least a halfway 
chance to survive. 

Senator Kerauver. Senator Langer, any other questions ? 

Senator Lancer. In other words, as I understand you, Mr. Rogers, 
you approve this bill just the way it is? 

Mr. Rogers. Absolutely. 

Senator Lancer. I can’t see how you in the brokerage business can 
approve it. 

Mr. Rogers. I beg your pardon? 

Senator Lancer. I don’t see how you can possibly approve this bill 
in the present form. 

Mr. Rogers. Well, it does not affect us except just for our customers, 
that is all. 

Senator Lancer. Let me give you an example. 

Mr. Rogers. All right. 

Senator Lancer. Supposing here is a man running a small filling 
station and you are the broker, you are supplying him with gasoline. 

Mr. Rogers. I don’t know anything about the gasoline business, 
Senator. 

Senator Lancer. Well, it is all the same, whether it is groceries or 
anything else. 

You are supplying him with the gasoline. 

Mr. Rogers. Yes, sir. 
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Senator Lanorr. Standard Oil Co. goes in to this small filling station 
man and he says, “You are buying your gasoline from Mr. Rogers. 
We will brokerage this to you at 2 cents a gallon cheaper.” 

Say the filling station man comes to you and tells you about it, and 
you say, “Well, I will meet that competition.” And you reduce your 
price 2 cents a gallon to him. 

Under this bill you have got to reduce that price to every other filling 
station to which you are selling gasoline; is that not true? How long 
could you stay in business? 

Mr. Rocers. Well, let me say, in the first place, we are the sales 
agent. The seller prices the merchandise, we merely sell it for him at 
the price he tells us to get for it, yousee. And that is why we wouldn’t 
be involved in price cutting ourselves. 

All we do is sell the merchandise at the price the canner, the sugar 
refinery, and all those people set. They tell us what to charge and 
that is what we do. We have no privilege of cutting prices, anyway. 

Senator Lancer. Well, I will be very interested, Mr. Chairman, in 
hearing the testimony of some broker in gasoline. 

Mr. Rogers. I am sorry I am not familiar with it. 

Senator Lancer. The chances are we will certainly have to amend 
the bill if we are going to carry out the purposes which we intend to 
carry out to help the little fellow. 

I don’t see how a broker can exist if competition with the great big 
outfit like Standard Oil 

Mr. Rogers. As I said previously, Senator—— 

Senator Lancer. What? 

Mr. Rogers. As I said previously, our people are on the phone and 
by wire telling their manufacturers they have got to cut prices. We do 
that hundreds of times a day, but we don’t ask it just for one customer. 

If they are going to cut the price, let them give it to all these com- 
peting customers, the same prices. 

Senator Lancer. But if they cut the price to one customer, you 
have got to reduce the price to every customer. 

Mr. Rocers. To all competing buyers. 

Senator Lancer. What? 

Mr. Rogers. All competing buyers. 

Senator Lancer. Sure. 

Mr. Rogers. Don’t you think if a fellow’s cost was such that he 
could justify cutting it to this customer here, don’t you think he could 
mi atford to cut it to the fellow across the street who competes with 

im ? 

Senator Lancer. Well, if you are in competition with a great big 
outfit like Standard Oil Co., they could reduce it 3, 4, 5 cents. 

Mr. Rogers. Yes. 

Senator Lancer. How could you exist ? 

Mr. Rocers. Well, of course, I don’t know anything about the gas- 
oline business. As I said, I have been in the grocery business. 

Senator Keravuver. Of course, your answer to Senator Langer’s 
question would be, Mr. Rogers, that under this bill Standard Oil Co. 
would not be able to come in and offer this fellow a lower price and not 
everybody else in this community. 

So the first premise of Senator Langer’s question under this bill 
would not be present. 
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Mr. Rogers. That is right. 

Senator Krerauver. They would be the violator in that case. 

Mr. Rogers. That is right. 

Senator Kerauver. And they could not force you into a violation 
because they would be the ones violating the law in the first instance. 

Mr. Rogers. I know your great interest in small business, Senator 
Langer. You have shown it over the years and all small-business 
groups know this and I think when you will look into this bill you 
will realize that to permit one seller to go in to any specific customer 
and discriminate in price among all of his other competing customers 
in that area would soon destroy small business in those communities. 

And I am sure you will study that over and you will find the right 
answer to that because I know of your great interest in it, and it has 
been for many years. 

Senator Langer. I was trying to get the answer from you. I might 
say to the Senator from Tennessee, I was trying to get his answer, 
not the answer from the Senator from Tennessee. 

Senator Keravuver. I see. 

Senator Langer. I want to get the reaction of these witnesses. 

Mr. Rocers. Yes. 

Well, the gasoline boys are here; if you let me talk about the 
grocery business, I think I know that. I don’t mean to be conceited 
but I have been in it a great number of years, since I was 16 years old, 
constantly, and I certainly will be glad to discuss any example of that. 

But I know this, that all we say is if we have got a bunch of cus- 
tomers in a certain market and we wire our sugar refinery, we wire 
our canner, we should not ask for a special price for this one man but 
instead ask, what can you do, say, in the Washington market. 

And we ought to be forced, you might say, if we cut the price to 
one buyer, we should give it to all these people who compete with 
them. And that is the way we feel about it, very strongly. 

And we think you are going to have to do that if you preserve 
competition here in America. It is a very serious situation. 

Senator Lanarer. Thank you very much. 

Mr. Rogers. Thank you very much, Senator. 

Senator Kerauver. Any questions? 

Thank you very much. 

(The prepared statement of Mr. Watson Rogers is as follows:) 


My name is Watson Rogers. I am the president of the National Food Brokers 
Association, with offices in the Munsey Building, Washington, D. C. 

Mr. Chairman, we appreciate the opportunity you have given us to express 
our views on the need for passage this session of H. R. 1840, a bill also known 
as the equality-of-opportunity bill. This bill is identical to S. 11, a companion 
Senate bill. Because the House has already acted, by the overwhelming vote 
of 393 to 3, we urge passage of the House bill. These are the bills which have 
had the tremendous support of small-business organizations all over America. 

Passage of H. R. 1840 is necessary to restore the effectiveness of the section 
2 (a) Robinson-Patman Act prohibition of unlawful discriminations in prices 
of commodities purchased in interstate commerce. 

Congress passed the Robinson-Patman Act in 1936 to prevent unfair price 
discriminations. There is no need at this time to go into detail on the terribly 
tragic conditions that existed in the early 1930’s—the elimination of many in- 
dependents who were the victims of unfair price discriminations, the oppression 
and coercion of many sellers who were forced to grant special concessions to 
favored buyers. The record contains all the facts on this. I am sure you are 
all aware of the many terrible consequences of such unfair price discriminations. 
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The elements of unlawful price discrimination are definitely stated in sec- 
tion 2 (a) of the Robinson-Patmam Act. Thus, price discrimination consists 
of “differentials,” differences in price, “between different purchasers of com- 
modities of like grade and quantity,” which differentials are larger than 
“* * * due allowances for differences in the cost of manufacture, sale, or deliy- 
ery resulting from the differing methods or quantities in which such commodities 
are to such purchasers sold or delivered * * *’; and such price discrimination 
becomes unlawful “* * * where the effect of such discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of commerce, 
or to injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of either 
of them.” 

The definiteness and adequacy of the foregoing statutory definition of un- 
lawful price discrimination are conclusively established by the fact that in four 
decisions of the Supreme Court on the merits, orders of the FTC enjoining 
price discriminations prohibited by section 2 (a) have been unanimously up- 
held. Corn Products Co. (324 U. S. 726 (1945)), which involved systematic 
discriminations of from 2 to 19 percent of the Chicago base price, between 
different purchasers of glucose, which were substantially harmful to competition 
among such purchasers; Staley Co. (824 U. S. 746 (1945) ), involving unlawful 
price discrimination, illustrated in the Court’s opinion as follows: 

“The discrimination in favor of Chicago and against Decatur was thus 36 
cents, or 17 percent of the Chicago price, in a fleld where a difference of a 
fraction of a cent in the sales price of the candy processed from the glucose 
could divert buyers from one candy manufacturer to another.” 

Cement Institute (833 U. S. 688 (1948) ), involving the same sort of systematic 
price discriminations; and Morton Salt Company (334 U.S. 37 (1948) ), involving 
among other discriminations, a 10- or 15-cent per case differential, as to which 
the unanimous opinion of the Court regarding that differential, was emphasized 
by Mr. Justice Jackson’s separate opinion in part as follows : 

“It is not merely probable but I think it is almost inevitable that the further 
10-cent or 15-cent per case differential in net price of salt between the large 
number of small merchants and the small number of very large merchants, 
accelerates the trend of the former toward extinction and of the latter toward 
monopoly.” 

Today the situation is more acute than when the law was passed because 
the food inélustry has streamlined its operations to the point that it is operating 
on the smallest margin in history. Thus, even a small price discrimination in 
the cost of the merchandise they buy would prove disastrous to many distrib- 
utors. The result would be—in fact it is already developing in many instances— 
a two-price system. There would be one price for coerctve buyers and a higher 
price for the independents and chains with whom they compete. History shows 
that under such two-price system, the trend of the few very large units toward 
monopoly would be accelerated, while the trend of the many small units toward 
extinction would likewise be accelerated. 

Now where do our member food brokers come in? What is their concern? 
First, I would like to point out that food brokerage firms are independent 
contractor sales representatives for many thousands of food manufacturers, 
eanners, processors. They negotiate sales for their principals to all of the whole- 
sale buyers in the food industry, including wholesale grocers, chains, institu- 
tional and industrial users. They are employed and compensated by their prin- 
cipals, the manufacturers, canners and processors, functioning much like the 
salaried employee salesmen. However, they are local resident representatives— 
concentrating on their own local area. As such, they are aware of all market 
practices and activities. They see more intimately the day-to-day competitive 
practices in their area. Thus the food broker group knows better what the 
developments are than any other group in the industry. 

Because of their position in the food industry, food brokers are among the 
first to see the damaging effect of price discriminations. ‘They can see the 
gains made by their customers who receive the discriminations. They can see 
the destruction of their customers who do not get such price discriminations. 
And that is why food brokers throughout the land are greatly concerned over 
any loophole legalizing two-price systems resulting from systematic, continual 
price discriminations to some competing buyers and not to others. 

We believe that this is a problem of great importance to all branches of the 
food industry and to other industries, Even more important, it is a problem 
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of great concern to all consumers of this Nation, for if they are to continue 
to purchase their goods at fair prices, competition must be preserved for all— 
not just a few. 

This stand of ours is, we believe, in the same fine tradition of the food brokers’ 
efforts through the years to maintain and strengthen fair competitive conditions 
in the food industry. At this point, gentlemen, I would like to digress for just 
a moment and read something which was written by a college student studying 
marketing. We think it is a great tribute to the food broker. This student 
wrote as follows in the conclusion of his article. “Furthermore, the food broker 
has been an active ingredient in preserving what might be described as democracy 
in the food field. He has made it possible for the smaller producer or manu- 
facturer with limited capital to have marketing privileges and sales opportuni- 
ties almost equal to those of the larger producer. The food broker has given 
many new and valuable food products to the American public. Many ‘giants’ 
in the food industry today owe their success to the hard and conscientious work 
of food brokers.” 

Gentlemen, I don’t know of any better way to express the food brokers’ inter- 
est in preventing unfair price discriminations than to repeat what this student 
has said. “The food broker has been an active ingredient in preserving what 
might be described as democracy in the food field.” 

That is why we so heartily endorse the bill H. R. 1840. That is why we urge 
your committee to report this bill out favorably so that it can be passed by the 
Congress this session, 

What would H. R. 1840 do? It would restore the Robinson-Patman Act to 
carry out the overwhelming intent of Congress when it passed the act in 1936. 
H. R. 1840 would amend section 2 (b) of the act to make it perfectly clear that 
price discriminations (not based on cost savings) by a seller among his own cus- 
tomers, made in “good faith” by the seller “to meet the equally low price” of one 
of his competitors, are not prohibited unless the effect of the discriminations 
may be substantially to lessen competition or tend to creat a monopoly. 

To phrase that another way, H. R. 1840 makes the law clear that good inten- 
tions alone shall not be regarded as a legal defense for discriminating in price 
where the effect is to destroy competition or tend to create a monopoly. Isn't 
that aim desirable and consistent with strong and effective antitrust laws? 

Let me make this point clear about the bill and this entire “good faith” ques- 
tion. There has been too much sly reference, too much propaganda implying 
that price cutting is involved in this issue. That is not true. There is no limit 
to price cutting. And H. R. 1840 will make no change to affect price cutting one 
way or another, The restriction in H. R. 1840 applies only to price diserimina- 
tions granted to a few but not to competing buyers of those favored few. And 
it applies only where the effect is to destroy competition or to create a monopoly. 

Why is this bill necessary? As you know, the result of the Supreme Court 
decision in the Standard Oil Company of Indiana case in 1951 is a loophole that 
permits prices to be met in good faith even if the effect of the discrimination 
cripples or destroys the other buyers who are in competition with the buyers who 
are granted the price discrimination, Gentlemen, that is not democracy in 
business—it is a special license granted to a comparatively few concerns to do 
whatever they please regardless of the effect. 

The majority opinion of the Court held in this case that a seller could meet 
the equally low price of a competitor even though competition might be injured 
and destroyed, provided the competitor’s equally low price was (a) a lawful 
price, and (b) the seller acted in good faith. It has always been the purpose 
of our antitrust laws to prohibit practices which tend to destroy competition. 
The whole purpose of our antitrust laws was to preserve fair and free competi- 
tion. To legalize a practice which would destroy competition is unthinkable. 

In the dissenting opinion of the Supreme Court in this case, the Chief Justice 
and two Associate Justices were of the opinion that giving the seller such freedom 
to grant discriminatory prices would leave “what the seller can do almost as 
wide open as before” the Robinson-Patman Act was enacted in 1936. In May of 
this year the seventh circuit court issued its decision on the Standard Oil Com- 
pany of Indiana appeal. As a result the loophole created by the Supreme Court 
decision in that case has been made safe and secure for discriminators. It can 
no longer be said that the problem can be handled administratively by the Fed- 
eral Trade Commission. The record shows that the majority of the Commis- 


sioners of FTC hold this view. You know, of course, that the majority has come 
out in support of this bill. 
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Unless H. R. 1840 is enacted into law, a seller will be prey to a buyer capable 
economically of coercing him “in good faith to meet the equally low price” made 
by a competitor to such customer, notwithstanding such lower price discriminates 
against the seller’s other customers who compete with the favored customer. 

Turning to practical operations in the food industry, it requires no stretch of 
the imagination to suppose that a buyer intent upon getting discriminatory 
prices in any market in the food industry can secure the desired low price 
offer from one seller and then economically coerce other sellers to meet such 
low price. Only a comparatively few buyers have such power, however. The 
great majority of the competitors of such buyers, being compelled to pay higher 
prices for the foods, are helpless to compete with them or to prevent those favored 
few buyers from monopolizing trade in the market. 

Speaking with a background of more than 32 years in the food industry, includ- 
ing the retail and wholesale grocery field, I can assure you that every active 
participant in the food industry knows how this works. Practically all of the 
pressure and coercion for a discriminatory price comes from buyers who want 
to start the competitive struggle with a price advantage over their neighbor 
competitors (a price advantage whether it be fair or unfair—a price advantage 
that is generally kept secret.) It is the two-price system which they want, 
with theirs being the favored price. 

I know from my own experience that manufacturers and processors do not 
want to yield to this pressure to grant a discriminatory price which literally 
cuts the throats of their other purchasers. 

I am equally convinced that every intelligent manufacturer and processor must 
know that unless H. R. 1840 is enacted into law, he will have the same headaches 
from pressure and coercion that were rampant in the industry prior to the 
passage of the Robinson-Patman Act. In fact, industry reports indicate that 
coercion and pressure have been returning in increasing measure since the 
decision in the Standard Oil of Indiana case. 

If H. R. 1840 is enacted it will provide to sellers a self-defense against the 
economic coercion of certain buyers. It will provide equal opportunity to com- 
pete to the great majority of buyers—wholesalers, chains, and independent 
retailers. It will prevent the ruinous effects of the two-price system resulting 
from discriminatory prices (not based on cost savings) given to some buyers by 
sellers who would be economically coerced into “good faith meeting of com- 
petition.” 

Opponents of the Robinson-Patman Act have placed great stress in their 
propaganda on the need for “meeting competition in good faith.” Everyone 
believes in competition. Our people would be the first to object if their principals 
were not permitted to meet competition. As part of the brokerage business wires 
and telephone calls are exchanged daily between them and the manufacturers 
they represent. They discuss the prices of competitors and the need for lowering 
prices where it is required to meet competition. 

It seems to us, however, that if a seller can meet competition with one of 
his buyers he should give that same consideration to other competing buyers in 
the same market. Otherwise it encourages the shameful two-price system 
which I have referred to earlier. This two-price system of granting price 
discriminations to a few can eventually destroy competition—it will not promote 
competition. 

Gentlemen, our food brokers look at this problem from the long-range view- 
point. Frankly, if we wanted to be shortsighted about it, our people would 
often profit by the larger sales they could make for their principals if sellers were 
permitted to discriminate “in good faith” in favor of some customers. They 
would be paid on their sale whether or not a discriminatory price was granted. 

But the food broker has to be farsighted. He has to look ahead. And he 
sees that under such two-price system it would not be long before a large 
segment of his customers would be out of business. 

And thus we urge that you recommend the immediate passage of H. R. 1840. 
Do so and you recommend a strengthening of this country’s protections against 
the ravages of unfair price discriminations and monopoly. The passage of 
H. R. 1840, by preventing the establishment of a two-price system, one price 
to certain favored buyers and a higher price to their competitors, is a great 
contribution to the public interest. 


Senator Keravver. Since Mr. Rogers has been testifying, counsel 
has called my attention to the fact we have a letter here from 
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Alan Rains, executive vice president of the United Fresh Fruit and 
Vegetable Association of Washington, in support of this bill, which 
will be made a part of the record. Also, a letter from the National 
Council of Farmer Cooperatives, Homer L. Brinkley, the executive 
vice president, together with a statement which will be made a part 
of the record. 

(The letters and statement referred to are as follows:) 


NATIONAL CouNCtL oF FARMER COOPERATIVES, 
Washington, D. C., June 20, 1956. 


Re H. R. 1840. 


Hon, Estes KEFAUVER, 
Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, Washington, D. C. 


Deak Mr. KEFAUVER: I am enclosing a statement on behalf of the National 
Council of Farmer Cooperatives in support of H. R. 1840 for inclusion in the 
record of the hearings on this legislation before the Antitrust and Monopoly 
Subcommittee. 

We respectfully urge prompt and favorable action by the subcommittee and 
the full Judiciary Committee so that final congressional action can be com- 
pleted before adjournment on this legislation which is so important to farmers 
and other small-business men in our economy. 

Sincerely yours, 
Homer L. BRINKLEY, 
Haecutive Vice President. 

This statement is presented on behalf of the National Council of Farmer Co- 
operatives, whose headquarters are at 744 Jackson Place NW., Washington, 
D. C., to express the council’s support of H. R. 1840 (which is identical to S. 11) 
and to urge that your subcommittee, and in turn the Senate Judiciary Com- 
mittee, report this bill promptly and favorably to the Senate. 

The council’s policy in support of strengthening the Robinson-Patman Act, 
which H. R. 1840 is designed to accomplish, is set forth in the following reso- 
lution adopted by the council delegate body in annual meeting on Jan- 
uary 14, 1954: 

“A number of bills have been introduced in Congress which tend to 
weaken and even destroy the Robinson-Patman Act and have as their purpose 
the legalizing of discriminatory practices. 

“The Robinson-Patman Act fosters and protects a competitive economy by pre- 
Serving equality of opportunity for every business to the benefit of all segments 
of our Nation, including the consuming public. 

“Special price concessions and allowances and other discriminatory practices 
of all kinds are detrimental to our economy. 

“The National Council of Farmer Cooperatives is unqualifiedly opposed to 
any legislation which will in any manner weaken the present Robinson-Patman 
Act, and strongly urges the adoption of legislation which will prohibit any 
harmful discriminatory practices.” 

The council in a statement, submitted to your subcommittee on September 20, 
1955, in hearings on antitrust matters, testified as to the economic interest of 
the farmer in strengthening the Robinson-Patman Act as one aid in trying to 
stabilize the long-declining price level for farm products. 

It has been a source of considerable concern to many of our marketing or- 
ganizations who are on the firing line trying to sell the farmers’ products in 
the market place to the best possible advantage, to see the extended delay in 
congressional action on the equality-of-opportunity legislation which would 
help prevent discriminatory pricing practices with their adverse impact on the 
prices received by farmers. 

We were indeed pleased when the House of Representatives on June 11, 1956, 
finally passed H. R. 1840 by an overwhelming majority which was almost unani- 
mous. We sincerely hope that the Senate may complete action on this bill 
promptly to insure to farmers and other small-business men an opportunity to 
compete in our economy on a basis of equality with other businesses. 

The council numbers among its members close to 5,000 farmer-owned and 
farmer-controlled associations serving their nearly 3 million members in the 
marketing of their products and the procurement of farm production supplies. 
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There are a considerable number of commodities grown on the farms of the 
country and marketed by our member organizations—particularly in the fruit 
and vegetable flelds—which are not subject to any price supports and which 
are sold entirely in the market place under highly competitive conditions. Dis- 
criminatory practices can be and are disastrous, not only in individual cases but 
with respect to general price levels, and the Robinson-Patman Act is a necessary 
protection for the farmer to assure a price climate in which he may at least have 
an opportunity to survive. 

The farmer has no time for or interest in the involved technical, legalistic 
arguments that have pervaded so many of the discussions and treatises in recent 
years concerning the Robinson-Patman Act. The farmer's interest is a very 
practical one. With his share of the dollar that the consumer pays for food 
having dwindled to an alarmingly low level of 39 percent in February 1956, the 
farmer wants something done to yield him a fairer share of the amount that 
you and I as consumers pay for food and to require by law that those in the 
distributive channel who are being unjustly enriched at the farmer’s expense, 
adopt and follow fair rules of competition. 

It is, of course, undeniable that the Standard Oil decision in construing the 
legal effect of the section 2 (b) “meeting competition” defense in a price discrimi- 
nation case under the Robinson-Patman Act has weakened the act. Unless 
Congress intervenes to prevent the continued application and extension of the 
Supreme Court interpretation, the Robinson-Patman Act will, in effect, be null- 
ified. H. R. 1840 is intended to close the loophole created by the Supreme Court 
decision by making clear that a lower price in good faith to meet an equally low 
price of a competitor, shall continue to be a complete defense in a price discrimi- 
nation case except where the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce. 

Those who have had experience in marketing agricultural commodities know 
that whenever the supply of a particular commodity is equal to or in excess of 
the effective demand, the buying pressures that are exerted upon the seller tend 
to drive the price level downward. The demand of a single mass buyer for a 
special discount can, and often does result in a lower price to all sellers than is 
justified by the supply-demand relationship. As in the days before the passage 
of the Robinson-Patman Act in 1936, so in recent years with the relaxed admin- 
istration of section 2 (b) of the act, we have seen an upsurge in the buying 
pressures as one major factor contributing to the decreasing farm income of our 
rural population. 

The prices received by farmers were at an index figure of 237 for 1955, the 
lowest point in any year since 1946. Prices received by farmers have declined in 
every year since 1951, the decline being 65 index points from 302 in 1951, or 21.1 
percent to 1955 (table D-39, Economic Report of the President, January 1956). 

However, we find that wholesale price indexes for “all commodities other 
than farm products and foods” for 1955 stood at 117.0 (1947-49=100) which 
was 38.7 index points or 49.4 percent increase over 1946. The wholesale price 
index in 1955 for all commodities other than farm products and foods, was even 
higher than in 1951 when it stood at 115.9 under the stimulation of the Korean 
production speedup (table D-36, Economic Report of the President, January 
1956). 

These figures demonstrate one important fact above all others—that the prices 
farmers have been receiving for their products have been sliding for several 
years while the prices for all other commodities, including the commodities and 
services which the farmer has to buy, are on the whole increasing or being 
maintained at high levels. 

This disparity cannot indefinitely continue and the Nation maintain economic 
health when we consider that although we have only about 4.9 million farmers 
in the country, about 40 percent of the Nation’s work force is involved in pro- 
ducing, distributing, and servicing farm products and farm business, and is 
thus vitally affected by the level of prices and income received by farmers. 

We do not contend that “plugging the leak” in the effective operation of the 
Robinson-Patman Act created by the Supreme Court decision in the Standard Oil 
case will immediately result in increasing the price level of any one or more 
farm products. But we do submit that this is one important factor among others 
contributing to the farmer’s present economic plight and one important area in 
which Congress can and should act to show its good faith to the farmer by creat- 
ing a price climate in which farmers can compete with other businessmen on 
a basis of equality for a fair share of the consumer’s food dollar. 
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As long as a large buyer of farm products can demand and obtain under the 
sanction of law a special price concession not accorded other buyers of like quan- 
tities, even though it is to meet the equally low price of a competitor, if it thereby 
substantially lessens competition or tends to create a monopoly, then the American 
farmer is being hurt and the net income of agriculture is adversely affected. 

As one practical step to try to arrest the continued downward trend in agricul. 


tural prices, we urge your prompt approval and the Congress’ enactment of H. R. 
1840. 


UniTrep Fresu Frutr AND VEGETABLE ASSOCIATION, 


Washington, D. C., June 20, 1956. 
Hon. Josepn C. O’MAHONFY, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DeAR SENATOR O'MAHONEY: This association is interested in the bills, 8. 11 and 
H. R, 1840, upon which your Subcommittee on Antitrust and Monopoly is holding 
hearings Thursday, June 21. While the bills are otherwise identical, and we 
favor both, we particularly favor H. R. 1840 because of its preamble which spells 
out the legislative intent of the Congress in such terms as we believe requires 
its inclusion in the bill. 

Our views on the Robinson-Patman Act and particularly the “good faith” 
proviso, were set forth rather fully in a statement by our general counsel, Mr. 
Benjamin Werne, on behalf of this association before the Committee on the 
Judiciary of the House of Representatives on May 23, 1955. Subsequently, on 
August 28, 1955, we wrote the late Senator Kilgore, then chairman of your com- 
mittee, requesting that Mr. Werne’s statement be made a part of the hearing 
record of the Antitrust and Monopoly Subcommittee of your committee. 
request was granted in his reply of August 26, 1955. 

I wish at this time to reaffirm our former position as outlined in that state- 
ment and to urge the passage of the two bills now the subject of subcommittee 
hearings. I will appreciate it greatly, if your procedure will permit, to have this 


letter made a part of the hearing record of your subcommittee in lieu of our 
personal appearance. 


Sincerely, 


Our 


ALAN T. RAIns, 
Ececutive Vice President. 

Senator Krerauver. We are going to change the order of witnesses 
just a little bit since the matter of gasoline was brought up just now, 
and I hope Mr. Rowe and Mr. McMillan don’t mind if we go down 
to Mr. John W. Nerlinger, executive secretary of the National Con- 
gress of Petroleum Retailers, and Mr. W. D. Snow, if they will come 
up together. 


I want to have you testify now because the matter of gasoline has 
been brought up. 


Here is the statement of Mr. John W. Nerlinger, Jr., which will be 
put in the record at this point, and following his statement the state- 
ment of Mr. William D. Snow, the general counsel of the National 
Congress of Petroleum Retailers, will be placed in the record. 

Mr. Nertrncer. Thank you, Mr. Chairman. 


STATEMENT OF JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY, 
ACCOMPANIED BY WILLIAM D. SNOW, GENERAL COUNSEL, NA- 
TIONAL CONGRESS OF PETROLEUM RETAILERS, INC. 


(The prepared statement of Mr. John W. Nerlinger, Jr., is as 
follows :) 


Mr. Chairman and members of the committee, my name is John W. Nerlinger, Jr. 

I am executive secretary of the National Congress of Petroleum Retailers, Inc.., 

with offices at 325 Farwell Building, Detroit, Mich. The National Congress of 
79800—56——_-6 
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Petroleum Retailers is the national trade association of service station operators 
and gasoline retailers and has 67 affiliated State and local associations in 35 
States and the District of Columbia. 

Of all small-business groups, service station operators are probably the most 
susceptible to destruction through price discrimination practices. The simi- 
larity of the products handled and slight differentials between major brands 
of gasoline, the mobility of our customers, and our small operating margins, all 
magnify any disruption or disturbance caused by price discrimination. If the 
discrimination granted is substantial, hundreds of dealers are almost instan- 
taneously affected and gravely injured. It is thus natural that our members 
should have the greatest concern for prevention of price discrimination practices, 
for effective legislative prohibition of such practices and for effective enforcement 
of such prohibition. 

Injuries to competition in the distribution of petroleum products through price 
discrimination practices have prompted the filing with the Federal Trade Com- 
mission by our National and affiliated State associations of scores of complaints 
against such practices, including the complaint against Standard Oil Company 
of Indiana leading to FTC proceedings thereon and the Supreme Court decision 
in Standard Oil Company (of Indiana) v. Federal Trade Commission (340 U. 8. 
231), the so-called Standard-Detroit case. 

Members of this committee are, of course, familiar with the action of the Federal 
Trade Commission in that case, its findings and cease and desist order on the 
complaint, the action of the circuit court in sustaining same, and of the Supreme 
Court in a 5-to-3 decision in reversing the circuit court and remanding the case 
for further proceedings in accordance with its holding that the “good faith- 
meeting competition” defense contained in section 2 (b) of the Robinson-Patman 
Act is substantive in character. 

The Supreme Court’s opinion made new law with respect to this defense. 
Based on the legislative history of the Robinson-Patman Act, the section 2 (b) 
proviso had been generally considered procedural in character and subject to 
being outweighed by a showing of substantial injury to competition. The decision 
of the Supreme Court had the effect of establishing a new absolute exception to 
the statutory prohibition of price discrimination. It removed part of the pro- 
tection against price discrimination practices which had previously been believed 
to exist, and which the legislative history shows Congress intended to provide. 

The Supreme Court decision in this case was followed by fresh waves of price 
discrimination in the distribution of petroleum products to retailers, and the 
injury to competition therefrom was widened and deepened by the refusal of the 
Federal Trade Commission during the chairmanship of Mr. Howrey to undertake 
investigation of complaints thereon. Such complaints during this period pro- 
testing the granting by various major oil company suppliers of discriminatory 
discounts or subsidies to one or a few lessee retailers for the purpose of causing 
or enabling such retailers to lower their prices in competition with independent 
brand stations with resultant injury and destruction to the businesses of adjacent 
branded retailers not receiving such discounts, invariably brought the same reply 
from Mr. Harry A. Babcock, Director of FTC’s Bureau of Investigation, to-wit: 
that no investigation or corrective action would be taken by the Commission 
because of the defense available under the Supreme Court decision in the Standard- 
Detroit case. Mr. Babcock persisted in this position, at least during Mr. Howrey’s 
chairmanship, notwithstanding our repeated objections that even under the 
Supreme Court decision the discriminatory lower price must be for the purpose 
of enabling the seller to retain his own customer and meet his own competition 
(not the buyer’s competition), an impossible condition in the subject complaints, 
since the lessee retailers receiving the subsidy or discount were already firmly 
bound to their suppliers by leases and dealer agreements. 

On June 30, 1955, our counsel, Mr. William D. Snow, received a letter from the 
Secretary of the Federal Trade Commission, by direction of the Commission, 
responding to Mr. Snow’s repeated objections to this policy, which letter receded 
somewhat from Mr. Babcock’s position. The position for which we had con- 
tended was supported by the decision of the Federal District Court for Connecti- 
cut announced in October 1955 in Hnterprise Industries v. Tewas Company (136 
F. Supp. 420), which is being appealed, however ; and on February 18, 1956, FTC 
Chairman John W. Gwynne and FTC’s General Counsel and Assistant General 
counsel, in testimony before the Senate Small Business Subcommittee of which 
Senator Humphrey is chairman, announced that FTC had changed its policy of 
treating such supplier subsidies to lessees as permissible, and now feels that they 





TO AMEND SECTION 2 OF THE CLAYTON ACT 77 


are violations of the Robinson-Patman Act where made to meet the buyer’s compe- 
tition rather than the seller’s competition. 

The foregoing is but one example of the confusion, uncertainty, and interim 
injury to competition resulting from the Supreme Court’s decision in the 
Standard-Detroit case. Clearly, a Supreme Court decision which is susceptible of 
two diametrically opposed interpretations by an agency having the legal resources 
of the Federal Trade Commission is a poor guide and a dangerous precedent for 
businessmen and enforcement agencies alike. 

We commend FTC for its recently announced policy, but in the final analysis 
FTC cannot remove the ambiguity, confusion and uncertainty created by the 
Supreme Court decision. That is a task for Congress. Especially in the light of 
the legislative history of the act, the ambiguity and uncertainty created are of 
such pervasiveness and magnitude as to require clear and unqualified legislative 
clarification. 

Such legislative clarification, we submit, should respect and restore the inten- 
tion of Congress in regard to the 2(b) defense as disclosed in records of congres- 
sional proceedings at the time the Robinson-Patman Act was adopted. Such 
legislation should, we believe, grant equality of opportunity to all business com- 
petitors against destruction of their businesses, earnings and savings by price 
discrimination practices. It should also, we believe, grant effective protection 
to consumers against the price gouging, price juggling and monopoly price exac- 
tions inherent in price discrimination practices. 

In the balance of this statement I will undertake to show (1) that the adoption 
of H. R. 1840 will restore the recorded intention of Congress in adopting the 
Robinson-Patman Act, and (2) that the adoption of H. R. 1840 is necessary both 
for the preservation of business opportunity and also for the protection of con- 
sumers’ interests. 


The adoption of H. R. 1840 will restore the intention of Congress in adopting the 
Robinson-Patman Act 


The legislative history of the Robinson-Patman Act shows that Congress in- 
tended to eliminate “meeting competition” as an affirmative defense or absolute 
justification for price discrimination practices where the effect of the discrimina- 
tion might be to substantially lessen competition or tend to create a monopoly. 

The Robinson-Patman Act grew out of the Federal Trade Commission’s chain- 
store investigation, completed in 1934 (Final Report on the Chain Store In- 
vestigation, S. Doc. No. 4, 74th Cong., Ist sess.). Its report showed that many 
large chains were receiving discounts, allowances, and other advantages greatly 
in excess of those granted, not only to competing retailers, but even to whole- 
salers. 

Section 2 of the Clayton Act had been found insufficient to cope with these 
practices. With regard to the provisos of that section and with particular ref- 
erence to the “meeting competition” proviso, the House Judiciary Committee 
stated in reporting the Patman bill in 1936: 

“These provisos have so materially weakened section 2 of that act, which this 
bill proposes to amend, as to render it inadequate, if not almost a nullity’ 
(H. Rept. 2287, 74th Cong. 2d sess., p. 7). 

In reporting the Robinson and Patman bills favorably both the Senate and 
House committees emphasized the purpose to protect the competitive opportunity 
of the small-business man by prohibiting all price differentials except those which 
could be justified in full by cost savings. The purposes of the final bill were 
summarized in the report of the House conferees as follows: 

“The object of the bill, briefly stated, is to amend section 2 of the Clayton Act 
so as to suppress more effectually discriminations between customers of the same 
seller not supported by sound economic differences in their business positions 
or in the cost of serving them” (H. Rept. 2951, 74th Cong. 2d sess.). 

The “meeting competition” proviso was considered one of the principal loop- 
holes in old section 2, and Congress deliberately discarded it. Both the original 
Robinson bill and the original Patman bill omitted any provision similar to the 
old “meeting competition” proviso. In the Senate the old proviso was inserted in 
the Robinson bill by amendment. In the House the Judiciary Committee reported 
the Patman bill with a section substantially identical with present section 2(b). 
The conference committee rejected the Senate version and approved the House 
amendment in the form enacted. 

The report of the House conferees, referring to the Senate proviso, stated: 

“This language is found in existing law, and in the opinion of the conferees is 
one of the obstacles to enforcement of the present Clayton Act. The Senate 
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receded, and the language is stricken. A provision relating to the question of 
meeting competition, intended to operate only as a rule of evidence in a proceed- 
ing before the Federal Trade Commission, is included in subsection (b) * * *” 
(H. Rept. 2951, 74th Cong. 2d sess.). 

In presenting the conference report in the House, the chairman of the conferees 
explained the 2(b) proviso as follows: 

“It is to be noted, however, that this does not set up the meeting of competition 
as an absolute bar to a charge of discrimination under the bill. It merely permits 
it to be shown in evidence. This provision is entirely procedural. It does not 
determine substantive rights, liabilities, and duties. They are fixed in the other 
provisions of the bill, * * *” 

As seen from the foregoing, it was the intention of Congress in adopting the 
Robinson-Patman Act to permit the showing of good faith—meeting competition 
in evidence in a proceeding before the Commission upon the issues presented 
therein, but subject to the substantive provisions of section 2(a)—prohibiting 
price discrimination, etc. where the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly. 

The limitation upon the section 2 (b) defense contained in H. R. 1840 in 
the words “unless the effect of the discrimination may be to substantially lessen 
competition or tend to create a monopoly in any line of commerce” thus con- 


forms to the intention of Congress in adopting the Robinson-Patman Act as 
shown by its legislative history. 


The adoption of H. R. 1840 is necessary both for the preservation of business 
opportunity and also for the protection of consumers’ interests 


We think there are at least two things which the public interest requires and 
which the public has a right to expect from the free-enterprise capitalist 
system: 

1. That consumers will have the benefit of competitive prices on the 
commodities they purchase; and 
2. That opportunity will remain for the growth of new business enterprise. 

The Supreme Court decision in the Standard-Detroit case makes it possible 
for big-business competitors to annihilate both of these objectives at the same 
time through the type of price discrimination permitted thereby. By permit- 
ting a competitor to continue a generally high price level to most purchasers 
while granting a disScriminatorily lower price to one or a few customers in order 
to meet or beat competition, as its interest requires, the application of the 
Court’s holding in practice deprives consumers generally of the benefit of lower 
competitive prices on the goods they purchase and it deprives business com- 
petitors who are customers of the seller of equal opportunity to compete with 
each other. 

If a court interpreted a procedural proviso in a statute against perjury to 
mean that perjury is prohibited, except that it shall be a complete defense for 
the defendant to show that he in good faith believed his perjured testimony 
to be necessary to meet and overcome the proof adduced by his opponent, we 
would have no difficulty in seeing that the Court had destroyed the prohibitions 
against perjury with the exception permitting perjury to be committed when- 
ever it would serve the defendant’s purpose. Litigants whose property, liberty, 
actions, and defense were being destroyed by such protected perjury could 
reasonably be expected to seek redress against such a judicial interpretation 
by corrective legislation. 

Like perjury, price discrimination is a corrupting and destructive defense. 
It corrupts the integrity of the market price and it destroys one of the necessary 
conditions precedent to equality of opportunity and fair competition—simply 
that competing customers of the same seller be able to purchase that seller’s 
product at the same price subject to cost savings. Those most grievously in- 
jured by the ravages of such permitted price discrimination, among whom are 
members of our industry, have come here because those injuries cry out for 
redress. 

We deeply and sincerely believe that free and fair competition is worth 
fighting for, worth defending, and worth preserving. Section 2 (a) of the Rob- 
inson-Patman Act prohibits discriminatory pricing practices which substan- 
tially lessen competition and tend to create a monopoly. In conception and in 
practice down to the time of the Standard-Detroit decision, it was one of the 
most important bulwarks protecting the American system of free and fair 
competition. Now, the gain to the individual through unfair pricing practices 
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is permitted to outweigh the interest of all business and all consumers in the 
preservation of free and fair competition. 

That is not what Congress intended in adopting the Robinson-Patman Act. 
We sincerely believe it is not the intention of this Congress either. As small- 
business men, and in the interest of the whole business community and in the 
interest of consumers, the National Congress of Petroleum Retailers urges your 
earliest possible favorable action upon H. R. 1840, the equality-of-opportunity 
bill, limiting the meeting-competition defense to cases where competition is not 
substantially injured thereby. 

The adoption of H. R. 1840 by the House of Representatives by the over- 
whelming majority of 393 to 3 gives us our first real opportunity in years to 
eliminate this persistent blight of price discrimination, and we are depending 
upon you as a committee interested in small business to fulfill this opportunity 
and make our hopes for effective legislative protection against price discrimina- 
tion a reality. 

We have suffered this blight with the destruction of our members’ earnings 
und savings for 5 long years since the Supreme Court decision of 1951. Now 
we have come this close to finding a remedy and with full confidence we commit 
the problem to your hands. 


Senator Kerauver. Now, Mr. Nerlinger and Mr. Snow, will you 
make some additional statements, and particularly address yourselves 
to the questions Senator Langer just asked. 

Mr. Snow. Mr. Chairman, Senators, Senator Langer’s question 
is 

Senator Keravuver. You are Mr. Snow? 

Mr. Snow. [am Mr. Snow. Iam William D. Snow, counse! for the 
National Congress of Petroleum Retailers. 

Senator Langer’s question is a very searching one and it gets into 
the problem in depth because it exposes exactly the hazard, the danger, 
the destructive peril of price discrimination. 


The discriminator in the example which he gave is Standard Oil Co., 
and absolutely small business cannot live in competition with and 
under the threat of having its head oe off by price discrimina- 


tion of the type of the example which he suggested Standard Oil 
would commit, or would commit in that instance, and as many Standard 
companies have committed over and over as we know, as the Standard- 
Detroit case was an example. 

Standard Oil Co. can select my customer—I am a small gasoline 
wholesaler—Standard Oil Co. can select my customer and give that 
customer a discriminatory price, then I surely am being willfully in- 
jured and if they select more of my customers I am being more injured. 

If Standard elects to make that lower price generally applicable, so 
that there is not a destruction and lessening of competition, then, of 
course, other questions, whether or not it was selling below cost might 
be involved, but the protection is needed against the power of the con- 
centrated economic giant to selectively price its product so that others 
cannot live in competition with it. 

That is exactly the problem, and taking this law and background, of 
course, there are two types of injury. There is the first-line injury and 
the second-line injury. 

The first-line injury is the injury which is done to the competitor of 
Standard in that the competitor of Standard cannot compete with 
Standard where Standard selectively reduces its price on a discrimina- 
tory basis. 

And secondly there is the second-line injury which is the injury to the 
other gasoline retailers who could not obtain the discount and who 
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therefore cannot compete with the one retailer who does obtain the 
discount. 

It is interesting that in the first years of the enforcement of section 
2 of the Clayton Act, which, of course, was the predecessor of section 2 
(a) of the Robinson-Patman Act, that the cases brought down to 1919 
all involve first-line injury cases, and the line of argument in the first- 
line injury cases, I think, has been proved over and over and over. 

It is the second-line injury, that is the injury to the competitors of 
the customers, that new evidence has been amassed in the past 10 
years. It was on the basis of the second-line injury that the new 
evidence leading to the Robinson-Patman Act was developed. 

The first-line injury has gone back to recognition of that in judicial 
decisions and determinations and in legislative councils, it has gone 
back for 25 or 30 years. It goes back to the adoption of the Clayton 
Act in 1915, 40 years back. 

The recognition of the first-line injury, that is the recognition of 
the injury to the small wholesaler who is rendered unable to compete 
because Standard selectively reduces its prices—what do you get when 
you get selective reduction of prices? 

It is the very nature of the conduct that is so important. What 
you get is that it enables Standard to remove itself and its pricing 
policies from the effect of the market place. It no longer has to keep 
its prices generally competitive, but it may select one customer and 
thus its control of prices is removed. It evades and avoids the control 
of the market place in the establishment of its pricing policies. 

And section 2 (b), which is the section that 1s being amended here, 
is important to be considered in terms of what kind of section it is, and 
what it does and how it operates. 

Now, as interpreted by the Supreme Court decision creating the 
2 (b) defense as a substantive defense, we get a different kind of de- 
fense than any of the other qualifications and exceptions provided in 
the act; the exception to the prohibition of price discrimination, that 
quantity discounts shall be allowed where it is cost savings or that 
you can dispose of a surplus of distressed merchandise. Exceptions 
of that nature merely define what the price discrimination is. 

But an exception which says that you may discriminate in price 
is an altogether more dangerous thing because it permits the exact 
thing which is prohibited. 

Now, the basis of it, in original concept perhaps, was that the dis- 
crimination didn’t violate the reason behind the rule, that the reason 
behind the rule against price discrimination is that it destroys com- 
petition. 

But if you merely discriminate defensively, perhaps you don’t vio- 
late the reason behind the rule; perhaps you don’t destroy competi- 
tion. However 

Senator Lone. Mr. Chairman, might I ask the witness a question ? 

Senator Krrauver. The committee is delighted to have Senator 
Long present. He is one of the sponsors of this bill, and is very inter- 
ested in it. We would be glad to have you ask this witness or any 
witness any questions. 

Senator Lone. Thank you very much, Mr. Chairman. 

Mr. Snow, I believe that you gave the best illustration of this good- 
faith defense that I have seen. You said that it is against the law 
for a person to lie under oath, that is called perjury. 
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Mr. Snow. Yes. 

Senator Lona. Now, you said that it would not be much of a perjury 
law if a man who was on trial for perjury could defend himself by 
saying that he only lied because he thought it was necessary to win the 
lawsuit and to overcome the proof that had been offered by the opposi- 
tion ? 

Mr. Snow. That is right. 

Senator Lone. That is just about what the good-faith defense 
amounts to. 

Mr. Snow. As interpreted by the Supreme Court, that is exactly 
what it amounts to. It permits lying whenever you need to and there- 
fore it denies not only the rule but the reason behind the rule. 

Senator Langer asked a very challenging question 

Senator Krerauver. I am glad you brought up that very interesting 
example. 

Mr. Snow. One that placed before us the issue which we sometimes 
overlook as retailer groups. We sometimes talk only about the second- 
line injury. The injury to the retailers who could not get the discount 
and che therefore, cannot compete either must, as in the gasoline 
business, surrender their margins and presently the food from their 
families’ mouths in order to stay in business. 

We only approach it in terms of the second-line injury. But the 
first-line injury is paramount, Senator, it is paramount, the injury 
to the person who cannot compete at all. 

The injury to the competitive standard as well as to the competitors 
of Standard’s customers is paramount and primary, and I might say 
as a retail trade association we have in our legal files so many com- 
plaints and requests for help from manufacturers, automotive parts 
manufacturers, who can’t compete because oil companies have estab- 
lished various unfair methods of competition with them, the primary 
injury to those who can’t compete because of unfair pricing policies. 

And the same thing, of course, goes for the industry refineries, and 
for many, many jobbers, who are not under the control of the majors 
and who are free to speak the truth in the matter, who can state the 
same thing over again that I have tried to state here about the primar 
injury: “It does not concern us. We are the second-line victims. We 
are the victims of the second-line injury.” 

But the primary injury is there and it is paramount and it was the 
initial consideration which prompted the adoption of section 2, or the 
introduction of section 2 in the Clayton Act. 

And it was the primary injury which was the subject of the first 
vases and the first efforts of the FTC to enforce the act. 

I will defer to Mr. Nerlinger now who has a statement covering some 
of these more important points. 

Senator Kerauver. Perhaps Senator Langer may wish to ask you 
some questions. 

Senator Lanaer. Go right ahead. 

Senator Keravuver. Mr. Snow, let us take the case Senator Langer 
brought up. Say in Washington, wholesalers were selling various 
service stations, and Standard Oil came in and picked out one customer 
and gave him a special price. 

Now, under this bill, in the first place, if they gave this one person 
that Price, they would have to give everybody that price; is that 
correct 





S2 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Mr. Snow. Yes. 

Senator Kerauver. Is that the idea? 

Mr. Snow. Yes. 

Well, under this bill, of course the question would be whether the 
liscriminatorily lowered price to the individual purchaser went so 
far as to lessen competition or tend to create a monopoly. 

If it did, then it would be prohibited. And if it didn’t, why it 
would be permissive under the theory that perhaps it was not in con- 
flict with the reason behind the prohibition of price discrimination. 

Senator Kerauver. You mean it would be permissive provided they 
were actually meeting competition ? 

Mr. Snow. Yes; that is correct, provided they were meeting com- 
petition. , 

Senator Kerauver. But if it did lessen competition or tend to 
create a monopoly, then they would have to give all of their 
stations—— 


Mr. Snow. Exactly. 

Senator Kerauver. All of their stations the same lower price. 

Mr. Snow. Exactly. They sob so and cry and whimper how hard 
that is going to be on them, but isn’t it just'as hard, I should say, on 
the individual service station ? 

If a small-business man has to meet competition, he has to meet 
it to all his customers, with his small meager resources. Why 
shouldn’t a big-business man, why shouldn’t these economic giants 
have to meet competition to all of their customers the same as the small- 
business man has to meet competition to all of his customers? 

If my service station in Detroit is caught in a price war, T have 
to lower my price to everyone. That is the way in which I have to 
do business. If the little-business man in any field is caught in price 
war conditions, he must lower his price to all. 

Why is it so harsh, why is it so cruel, to expect these economic giants 
to meet the competition to all their customers the same as the small- 
business man has to do? 

They have the accumulated reserves and profits to sustain them- 
selves through those long periods which small business does not have. 
The tears that are shed for big business because it has to do occasion- 
ally, or because you Senators expect it to do, and we expect it to do 
what the small business has to do all of the time. 

There are certain famous slanders by which small business is sought 
to be discredited, the idea that small business is less efficient than big 
business. 

In the retail petroleum business the reason there are 180,000 indi- 
vidual service-station operators is because they are more efficient than 
big business. The Standard Oil Company of Ohio in resisting a wage 
increase stated it cost them 7 cents per gallon for labor to sell gasoline, 
vet the dealers at that time were getting 3 cents, twice as efficient as 
the company in its operation. 

Senator Lona. Mr. Snow, might I ask this question: As far as 
the major concerns are involved, let us say—well, in your case let’s 
just take the major refineries, the Standard Oil family anid their 
competitors. 


Mr. Snow. Yes. 
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Senator Lone. Actually it is a matter of rather unfair competition 
for one of them to compete with the other fellow by making these 
hidden discounts and these hidden deals; is it not? 

Mr. Snow. Yes, sir. 

Senator Lona. In other words, if I were the Texas company com- 
peting with Standard, that is not quite a fair way to do business 
for me to maneuver around the scenes and give certain fellows cer- 
tain discounts so certain stations have an advantage over others with- 
out laying it on the table and explaining what I am doing. That is 
not quite the way you would want for your competitiors to do busi- 
ness; is it? 

Mr. Snow. It certainly is not. 

Senator Lone. If you were trying to follow the Golden Rule then 
you would want to make the best price you can and make a fair profit 
and you would expect your competitors to do the same thing; would 
not that be about the way you would do it? 

Mr. Snow. That is absolutely right. 

Senator Lone. When you get down to making it, it is not a par- 
ticularly fair way of doing business among your major competitors, 
it is a matter of using weap not quite cricket. 

Mr. Snow. That is right. 

I would say it is not entirely germane to this inquiry, but there is 
not often that type of price competition between the majors because 
the country is divided up into eight marketing areas and in each one 
‘here is a major oil company that is price ee and the other follow 
the lead of that one company in that particular area. 

Senator Lona. And once in a while they decide to have a price 
war at the expense of the station oer 

Mr. Snow. Exactly. Senator Long has stated it very cogently. 
Sometimes there is surplus gasoline in a particular area, distressed 
gasoline that has to be moved. 

“We made a miscalculation about the price to sell it at. We don’t 
want to pay for that miscalculation, so we will get into a price war 
and reduce the price 2 or 3 or 4 cents to one of them so they will 
reduce their prices and reduce the others to drive down all of their 
margins in order to stay in business.” 

Or perhaps the independents are getting too much of the market 
and it is desired to diminish them or perhaps the jobbers whom Senator 
Langer refers to have a private aaeae gasoline which is eating 
into the majors so they discipline them and drive them out of business. 

And I have talked to some in conference, some of those jobbers, men 
who are afraid to speak because they, like the service-station opera- 
tors, can be canceled out on a few days notice. 

They have no security with the major companies whose brands they 
handle. They can be canceled out and turned out. And because 
their investment is so much greater, they live in the most pathetic 
fear of what can happen, so much so that their lips have been sealed. 
You will hear of some of them coming to the majors and talking, 
but, those are the people whom Stalin shot as they said, “Heil, Stalin,” 
as they talked. 

Because I know some of these problems I can talk about it frankly 
and freely because I won’t disclose their identities and they won't 
lose their supply contracts and have a lot of tanks and equipment 
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on their hands that they can’t use and that will simply be distressed 
and worthless. And they will sell it for what they can get because 
they talked out of turn and got the antagonism of the major suppliers. 

The problem in the retail petroleum industry is great. The second 
line injury, and the primary line injury to the jobbers is just as great, 
though they may not be able to talk about it as frankly and as freely 

In fact, I am sure they won’t be able to. In fact, I am sure those 
who can talk about it will not be here. I will again defer to Mr. 
Nerlinger to proceed. 

Senator Keravuver. Senator Long, we will be glad to let you make 
your statement any time you wish. 


STATEMENT OF HON. RUSSELL B. LONG, A UNITED STATES SENATOR 
FROM THE STATE OF LOUISIANA 


Senator Lone. Mr. Chairman, I shall make a statement, which is 
rather brief. 

I should like to urge this committee to report the equality of oppor- 
tunity bill, regardless of whether it is the House bill or the Senate 
committee version, which I joined this committee in sponsoring. 

I know very little urging is necessary with respect to these two 
members sitting here representing the Democratic and Republican 
Parties, because I recall the fight in 1949 when we offered what was 
known as the Kefauver amendment that would seek to accomplish the 
same purpose as this legislation, at the time the basing point bill 
was before the United States Senate. I recall that at the time the 
amendment was adopted although we were not able to have the House 
agree to it. 

Now, the House has acted favorably. It has passed such a bill by 
a very large vote. 

Unmistakably, small business is having a hard enough time these 
days. The rate of bankruptcy is twice as high as it was 8 years ago. 
Small-business profits in 1955 were reduced almost to half what they 
were 3 years previously. During the same period small-business’ 
share of total net sales declined about 16 percent. Small business 
also faces serious difficulties in obtaining adequate credit and in secur- 
ing a fair share of certain raw materials, 

However, among the most serious of the problems surrounding small 
business is the fact that today there is notably less protection for small 
business than existed some years ago. This is largely the result of 
a decision in the Standard Oil of Indiana Co. case which has affected 
so seriously the very petroleum retailers who are testifying at this 
time. 

The large concerns have enough advantages without resorting to 
price discriminations to destroy smaller competitors. ‘They have 
tremendous economic power. They can exert that economic power 
in a great number of ways, and in many respects they can protect 
themselves from the smaller concerns. 

The legislation under consideration, as I see it, more or less enforces 
the Golden Rule as far as competition is concerned. It tells a sup- 
plier that he must treat his retailers all alike, and give each of them 
an equal chance to compete. He can make certain discounts. He can 
even discriminate in his price. But when the discrimination is such 
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that it injures competition in a whole trade area, then the time comes 
that the Federal Trade Commission should call him to a halt and 
ask him to stop that type of competition. 

Without enactment of the legislation that we have before us, the 
type of discriminatian that occurred in the Standard Oil of Indiana 
Company case can occur from one end of this Nation to the other. 

It is possible for the major oil companies to decide that they will 
favor certain customers. ‘They can contend they are doing this to 
meet the competition of off-brand gasolines and that in so doing they 
can favor certain of their retailers at the expense of other retailers. 
In this way, they can in effect decree a death sentence for as many as 
a hundred thousand filling stations across this land. 

Those retailers would have little chance to compete if the discrimi- 
nation were sufliciently great in favor of the preferred customers 
who benefited by it. 

Furthermore, this proposal would not injure any of the major 
concerns. As a matter of fact, it would protect them. It would give 
them some rule by which they could judge the competitive tactics 
that they themselves should engage. 

As I suggested to Mr. Snow, it is not a particularly good way for 
© major concern to do business, to have all sorts of hidden deals, 
hidden discounts, price wars, where people don’t know whether some 
customers are getting the product at favored prices in order to con- 
duct those wars. 

I can conceive of a potential situation that could occur without 
this legislation that could destroy perhaps as many as fifty or sixty 
thousand independent grocery stores. I don’t think General Foods 
has this in mind, but it would be entirely possible for a concern as 
large as General Foods, which is the No. 1 producer of products for 
grocery-store sale, to find that it desired to reduce its price to the 
five major chain concerns which include the Atlantic & Pacific Tea 
Co., Safeway chains, American Stores, Kroger. Such a discrimina- 
tion would make it possible for those large concerns to proceed to 
drive practically all of the independent retailers in every major city 
in America out of business. 

I know that we don’t want to see that happen. None of us, I am 
sure, wishes to see a repetition of the situation which came about in 
the 1920’s and thirties, when vast numbers of independent retailers 
were driven out of business, and which led the Congress to enact 
the Robinson-Patman Act 20 years ago. 

The Robinson-Patman Act was passed after long hearings and 
intensive study. It came justly to be known as the Magna Carta 
of small business. I believe the record will show that it served its 
intended purposes well until the Supreme Court’s 5 to 3 decision 
in the Standard Oil case, which had the effect of making the good- 
faith defense a complete defense against a charge of price discrim- 
ination, regardless of the effect on competition. 

If we want to preserve small business, I believe we must revive 
the Robinson-Patman Act by enacting this legislation. 

Furthermore, this bill would do no more than that which Congress 
intended to do when it passed the Robinson-Patman Act in 1936. 
This proposal only puts into effect the law as the chairman of this 
committee and as the ranking minority member of this committee 
thought the law was for many, many years. 
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The bill merely restores the law as the Federal Trade Commission 
for many years thought the law to be. It simply puts the law in the 
same situation that small business thought the et to be for a long 
period of years. 

Small business is having very difficult times. We should do every- 
thing possible to help with its problems. It will be perhaps years 
before we can work out the various devices and the various proposals 
that will give sufficient incentive and aid to small business to pre- 
serve it and to help it to prosper and grow. 

But here is one provision that we all understand. It has been 
before Congress time and again. It is recommended by very small 
business group in the entire United States. I know of no element 
of small business that does not favor this proposal. 

It is supported by a great portion of the reasonable fair-minded 
large businessmen. Its fundamental principles have been approved 
by the United States Senate on occasion. It has now been passed 
by the House of Representatives by a vote of 393 to 30. 

I certainly urge the committee to favorably report this bill because 


T believe this is the only major assistance that small business is likely 
to get from this Congress. 


Thank you very much, Mr. Chairman. 

Senator Kerauver. Thank you very much, Senator Long. And I 
want to compliment you on your vigorous and intelligent fight, not 
only in connection with this bill, in this scope of legislation, but others 
in which small business people are interested. 

Senator Lone. Mr. Chairman, I would like to state further I have 
been a member of the Select Committee on Small Business since it was 
created, and I have conducted a great number of hearings with regard 
to this problem. 

Everytime I have conducted hearings on this subject it has strength- 
ened my conviction that this legislation was necessary. I have not 
yet heard a persuasive argument against this legislation by any wit- 
ness representing any organization in the entire United States. 


Senator Kerauver. Thank you, Senator Long. Please be with us 
as long as you can. 


Senator Lone. Thank you very much. 

Senator Kerauver. Mr. Nerlinger, suppose you finish. 

Mr. Nerurncer. Thank you, Mr. Chairman. 

I would like to excerpt. and highlight a few paragraphs of the 
statement which I understand will be entered in the record in its 
entirety. 

Senator Kerauver. Yes. It will be printed entirely. 

Mr. Nerrincer. I would like to explain, first, I am the executive 
secretary of the National Congress of Petroleum Retailers, and our 
organization is the national association of service-station operators 
and gasoline retailers. 


We have affiliated organizations numbering 67 in 35 States and 
the District of Columbia. 

Senator Kerauver. Can you tell us about how many concerns or 
people are affected by your association ? 

Mr. Nerurncer. Well, there are approximately 200,000 service- 
station operators in the United States, ser Kefauver. We don’t 
represent anywhere near all of them as paid members. Of course, 
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there is a tremendous turnover ratio in our business, estimated at 
3314 percent a year, probably the highest mortality ratio of any 
small business group in the entire United States. A third would 
approximately by 60,000. 

We represent approximately a third of the paid members, and we 
are the only national association of service-station operators. 

Senator Kerauver. I know you generally speak for the service- 
station operator whether he is a member of your organization or not? 

Mr. Nertincer. Yes, we certainly do, sir. 

Of all small business groups, service-station operators are probably 
the most susceptible to destruction through price-discrimination 
practices. 

The similarity of the products handled and slight differentials 
between major brands of gasoline, the mobility of our customers, and 
our small operating margins, all magnify any disruption or dis- 
turbance caused by price discrimination. 

If the discrimination granted is substantial, hundreds of dealers 
are almost paplrraarenearerk, affected and gravely injured. It is thus 
natural that our members should have the greatest concern for pre- 
vention of price-discrimination practices, for effective legislative pro- 
hibition of such practices and for effective enforcement of such prohi- 
bition. 

Now, the 5 to 3 Supreme Court decision in the Standard Oil-Detroit 
case in 1951 was followed in our industry by fresh waves of price 
discrimination in the distribution of petroleum products to retailers 
and the injury to competition therefrom was widened and deepened 
by the refusal of the Federal Trade Commission during the chair- 
manship of Mr. Howrey to undertake investigation of these complaints. 

Such complaints during this period protesting the granting by 
various major oil company suppliers of discriminary discounts or 
subsidies to one or a few lessee retailers for the purposes of causing 
or enabling such retailers to lower their prices in competition with 
independent or off brand stations, with resultant injury and destruc- 
tion to the businesses of adjacent branded retailers not receiving the 
same discounts, invariably brought the same reply from Mr. Harry 
A. Babcock, the Director of the Federal Trade Cotvivhindién's Bureau 
of Investigation, namely that no investigation or corrective action 
would be taken by the Commission because of the defense available 
under the Supreme Court decision in the Standard Oil of Detroit case. 

Mr. Babcock persisted in this position, at least during Mr. Howrey’s 
chairmanship, notwithstanding our repeated objections that even 
under the Supreme Court decision the discriminatory lower price 
must be for the purpose of enabling the seller to retain his own cus- 
tomer and meet his own competition (not the buyer’s competition), 
an impossible condition in the subject complaints, since the lessee re- 
tailers receiving the subsidy or discount were already firmly bound 
to their suppliers by leases and dealer agreements. 

Now then, in February of this year, the new Chairman of the 
Federal Trade Commission, John Gwynne, announced a change of 
opinion on behalf of the Federal Trade Commission and he stated 
that the Commission now feels that supplier subsidies to lessees are 
violations of the Robinson-Patman Act where they are made to meet 
the buyer’s competition rather than the seller’s competition. 
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Now I submit, Mr. Chairman, that the foregoing is just one example 
of the confusion, the uncertainty, and the interim injury to competi- 
tion that has resulted from the Supreme Court decision in the Stand- 
ard- Detroit case. 

Clearly, a Supreme Court decision which is susceptible of two di- 
ametrically opposed interpretations by an agency ovine the legal 
resources of the Federal Trade Commission is a poor guide and a 
dangerous preter for businessmen and enforcement agencies alike 
and we feel very definitely that legislative clarification as contained 
in H. R. 1840 is certainly required. 

Such legislative clarification, we submit, should respect and restore 
the intention of Congress in regard to the 2 (b) defense as disclosed 
in records of congressional proceedings at the time the Robinson- 
Patman Act was adopted in 1936. 

Senator Lone. Might I ask the witness a question ? 

Mr. Nerurincer. Yes, sir. 

Senator Kerauver. Senator Long. 

Senator Lone. Since the Standard Oil decision in 1951, do you 
know of a single case in those 5 years in which the Federal Trade 
Commission has succeeded in overcoming the good faith defense ? 

Mr. Neruincer. No, sir; I do not. 

Senator Lone. Now some people down in my State, when they were 
being run out of business in these price war situations, asked that I 
try to have an investigation made. I tried to get the Federal Trade 
Commission or the FBI or somebody to come down there and investi- 
gate it. They thought that might scare the majors into behaving 
themselves and letting these little fellows live. 

You know as well as I do, don’t you, that the major concerns have 
attorneys who know that they can investigate all they want to. The 
law is not worth the paper it is written on as long as they have that 
good faith defense to hide behind. 

Mr. Neruincer. We agree with that completely, Senator Long, and 
during the hearings that were held before Subcommittee No. 5, chair- 
maned by Congressman Roosevelt of the House Select Committee on 
Small Business, we entered in the record a letter from Mr. Harry 
Babcock who was the Director of the Bureau of Investigation of the 
Federal Trade Commission, and a letter dated August 18, 1954, 
addressed to Mr. William D. Snow, in which they explain why they 
don’t investigate such complaints as you referred to, sir. 

caer Keravuver. Suppose we make that letter a part of this 
record ¢ 

Mr. Nerurncer. Yes, sir, I have a mimeographed copy here, Sen- 
ator. 

Senator Keravuver. That is all right. 

Senator Lone. It is just the same proposition as if you build a fence 
to try to keep a bad dog confined. Once the dog finds where the gate is, 
the fence is valueless unless the gate is closed. 

Mr. Nerurncer. I might say, Mr. Chairman, we have in addition 
to the letter referred to, a reply by Mr. Snow explaining why we felt 
the position taken by the Commission was incorrect and then an addi- 
tional letter from Mr. Babcock in reply. But in substance the answer 
was the same. 
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Senator Kerauver. Suppose we get the letters and we will put them 
all in. 

Mr. Neruincer. Yes. 
(The letters referred to are as follows :) 


FreperRAL TRADE COMMISSION, 
BUREAU OF INVESTIGATION, 
Washington, August 18, 1954. 
Mr. W1LLt1aM D. Snow, 
General Counsel, National Congress of Petroleum Retailers, Inc. 
Detroit, Mich. 


Deak Mr. SNow: This will acknowledge receipt of your letter of July 15, 1954, 
in the form of a complaint filed in behalf of the Mississippi Service Station 
Operators Association, Jackson, Miss., in which you allege that the Texas Co. 
is discriminating in price by allowing one of its service stations located in 
Jackson, Miss., a 1-cent-per-gallon discount which is not allowed to other re- 
tailers in the same vicinity for the purpose of controlling the retail price at 
which the gasoline is to be resold. 

In considering your request for investigation of this matter it should be first 
stated that the Commission has received and continues to receive numerous com- 
plaints alleging violation of the Robinson-Patman Act on the part of the major 
oil companies in all sections of the country. Recently investigations have been 
undertaken in Pennsylvania and New Jersey and in a number of Midwestern and 
Southern States, including Mississippi. However, the evidence obtained during 
the course of these investigations failed to provide a proper basis for the 
Commission to have reason to believe that the statutes administered by it have 
been violated as a result of the practices of the major oil companies. In prac- 
tically all instances in which investigations have been conducted it has been 
established that the complained-of discriminatory pricing practices were being 
followed in connection with local gasoline price wars which were the outgrowth 
of efforts of the major oil companies to meet competition of dealers selling 
nonbranded gasoline at reduced prices. 

Under such circumstances no corrective action has been taken by the Commis- 
Sion because of the defense available to the sellers under section 2 (b) of the 
Robinson-Patman Act, which provides in substance that a seller may defend 
himself against a charge of unlawful discrimination in price by showing that his 
lower price was granted in good faith for the purpose of meeting an equally low 
price of a competitor. 

In Standard Oil Company v. Federal Trade Commission (340 U. S. 231), the 
Supreme Court declared that section 2 (b) provides a substantive defense to a 
charge of unlawful price discrimination, regardless of the fact that competitive 
injury is sustained by customers to whom the lower price is not made available. 
In passing upon this point the court stated, in part, as follows: 

“In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under section 2 (b), we find no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s 
price reductions may derive a competitive advantage from them or may, in a 
matural course of events, reduce their own resale prices to their customers. It 
must have been obvious to Congress that any price reduction to any dealer may 
always affect competition at that dealer’s level as well as at the dealer’s resale 
level, whether or not the reduction to the dealer is discriminatory. * * * We 
may, therefore, conclude that Congress meant to permit the natural consequences 
to follow the seller’s action in meeting in good faith a lawful and equally low 
price of its competitor.” 

In the light of the meaning of the statute as determined by the Supreme Court 
it follows that a seller is within his legal rights in confining his price reductions 
to dealers in the vicinity of the dealer or dealers whose competition he seeks to 
meet, even though such action results in injury to customers to whom similar 
reductions are not made available. 

On the basis of the facts set forth in your letter, it would not appear that the 
situation prevailing in the Jackson, Miss., area at the present time differs mate- 
rially from other situations in which investigations have been conducted and in 
which it was determined that no corrective action was warranted. 

In addition to the foregoing, the Commission is informed through established 
liaison channels that the Antitrust Division, Department of Justice, is conducting 
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investigations in the gasoline industry which include inquiry concerning the same 
practices referred to by you, i. e., discrimination in price and the use of coercive 
tactics to fix the retail price of gasoline. 

In view of the foregoimg, it appears that further and additional investigation 
may not be warranted at this time, particularly where such investigation might 
involve practices on the part of the Texas Co. similar in nature to those indicated 
by you. 

" tous interest and cooperation in bringing this matter to the attention of the 
Commission are appreciated. 
Very truly yours, 
Harry A. BABcook, 
Director, Bureau of Investigatwn. 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., November 3, 1954. 
Mr. Harry A. BABCOCK, 
Director, Bureau of Investigation, 
Federal Trade Commission, Washington, D.C. 


Dear Mr. Bascock: This is in reply to your letter of August 18 in which you 
cite the decision of the Supreme Court in Standard Oil Company v. Federal Trade 
Commission (340 U. S. 231), interpreting the so-called good-faith defense con- 
tained in section 2 (b), as requiring the Commission to decline investigation of 
our complaint charging the Texas Co. with price discriminaton in a Jackson, 
Miss., case. 

You will remember that our complaint dealt with a discriminatorily lower 
price granted by the Texas Co. to a single retailer who was in competition with 
an off-brand station. There is no allegation or reasonable possibiltiy that an- 
other oil company had offered this particular retailer a lower price, and since 
this particular retailer was bound to the Texas Co. by lease and dealer agree- 
ment, he would not have been free to accept in any event. 

Thus, an important element of the good-faith defense contained in section 2 
(b) as interpreted and defined by the Supreme Court in the decision you cited, 
is entirely lacking and therefore this defense is not available. This indispensible 
element which is lacking is the requirement that the discriminatory price must 
be granted to retain the dealer as a customer—otherwise stated, as the require- 
ment and the competition being met must be actual or primary competition (as 
distinguished from derivative or secondary competition). 

The court’s language establishing this requirement is clear and unequivocal 
and appears both in the introductory portion of the decision and also in part ITI 
dealing with the good-faith defense. 

In the second paragraph of the decision, the Court said: 

“For the reasons hereinafter stated, * * * we agree with petitioner that, 
under the act, the lower price to jobbers was justified if it was made to retain 
each of them as a customer and in good faith to meet an equally low price of a 
competitor.” [Italics added.] 

In part III under the heading ‘There Should Be a Finding as to Whether or 
Not Petitioner’s Price Reduction Was Made in Good Faith To Meet a Lawful 
Equally Low Price of a Competitor” : 

“The defense in subsection (b), now before us is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. It thus elimi- 
nates certain difficulties which arose under the original Clayton Act. For exam- 
ple, it omits reference to discriminations in price ‘in the same or different com- 
munities * * *’ and it thus restricts the proviso to price differentials occurring 
in actual competition. * * * None of these changes, however, cut into the actual 
core of the defense. That still consists of the provision that wherever a lawful 
lower price of a competitor threatens to deprive a seller of a customer, the seller, 
to retain that customer, may in good faith meet that lower price. Actual compe- 
tion, at least in this elemental form. is thus preserved.” [Italics added.2 

In the case stated in our complaint against the Texas Co., the retailer had had 
no other offers and he could not have accepted them in any event, hence the dis- 
criminatory price was not made to retain him as a customer. Since no other 
supplier had solicited this retailer, the competition being met was not actual and 
primary—but was derivative, secondary and remote. Thus an essential element 
of the good-faith defense is lacking, and we feel that investigation of the com- 
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plaint is justified and reasonably required upon the statement of the facts set 
forth in our letter. 

Your letter declining investigation of this complaint has been a matter of 
grave concern to our officers and other small-business association leaders with 
whom we have discussed it, not only because of the instant case, but more sig- 
nificantly, because of the dangerous enlargement of the section 2 (b) defense 
implicit in your language and position. 

As you well know, the effective prohibition of price discrimination practices 
is a necessary condition for the survival of small and independent business. 
Since the proviso contained in section 2 (b) has the effect of permitting some 
price discriminations and thus weakens the general porhibition contained in the 
act, any enlargement or extension of this proviso to permit additional areas of 
price discrimination is deeply disturbing, and we sincerely hope that such will 
not be the policy of the Federal Trade Commission. 

We shall appreciate hearing from you further in this very important matter. 

Very truly yours, 


WitiraM D. Snow, General Counsel. 


FEDERAL TRADE COMMISSION, 
BUREAU OF INVESTIGATION, 
Washington, November 22, 1954. 
Mr. WILLIAM D. Snow, 
General Counsel, National Congress of Petroleum Retailers, Inc., 
Detroit, Mich. 


Deak Mr, SNow: I am in receipt of your letter of November 3, 1954, with 
further reference to a complaint which you previously filed against the Texas 
Co., alleging that it is selling gasoline to a filling-station operator, Dixon Service 
Station, located on North State Street, Jackson, Miss., and to other stations 
at a price of 1 cent per gallon below the price offered Cross Service Station, 
also located on North State Street, and to certain other independent filling 
stations. 

The allegations as to the facts set forth in your letter of July 15 as further 
interpreted by your letter of November 3, together with the stated legal prece- 
dents and argument set forth by you, have been given careful study and con- 
sideration. As previously stated to you in my letter of August 18, 1954, a 
number of investigations have been conducted as a result of the receipt of 
complaints of a substantially similar nature. Full factual information, almost 
if not identical with that supplied by you, has been presented to the Commis- 
sion regarding the practices of the major oil companies. Specific instances 
where investigation has not only disclosed such practices, but the effect of such 
practices on competition, have been the subject of study and consideration. 
In no instance has the Commission issued a complaint where it has been shown 
that a major oil company reduced its price to a filling-station operator for the 
purpose of enabling such operator to meet a competitive price. 

The investigations heretofore conducted have required the use of more than 
a proportionate share of the available funds and personnel, and I believe you 
will agree that the funds and time expended in obtaining evidence and informa- 
tion to be used as a basis for study and consideration of the complex and 
difficult problem presented demonstrate a sincere desire on the part of the 
Commission to fully utilize its statutory authority in an effort to eliminate 
any actionable unfair methods of competition or discriminatory-pricing practices 
in the petroleum industry. 

In view of the foregoing circumstances, it would appear inadvisable for the 
Commission to initiate an additional investigation which it seems may produce 
facts and creumstances as a basis for action which would not be substantially 
different from those already considered and upon which no formal action has 
been taken. 

Your interest in bringing this matter to the attention of the Commission is 
appreciated, and if you feel that the Commission may be of further service to 
you in this or other matters, you may be assured of its cooperation. 

Very truly yours, 


Harry A. Barcock, 


Director, Bureau of Investigation. 
79800—56——_7 
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NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC. 
Detroit, Mich., December 27, 1954. 
Mr. Harry A, BABCOCK, 
Director, Bureau of Investigation, 
Federal Trade Commission, Washington, D. C. 

Dear Mr. Barcock: I have carefully studied your letter of November 22 in the 
light of our correspondence which preceded it, as follows : 

1. My letter to you of July 15 in the form of a complaint asking that you open 
a docket and cite the Texas Co. for violation of section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act, by reason of price discrimination in favor 
of a particular retailer in Jackson, Miss. 

2. Your reply of August 18 citing the decision of the Supreme Court in Standard 
Oil Company v. FTC (840 U. S. 231), interpreting the “good faith” defense as 
requiring the Commission to decline investigation of our complaint, 

3. My reply of November 3 quoting the Court’s language in that case that the 
lower price must be made to retain the retailer as a customer and that the com- 
petition met must be primary and actual, if the good-faith defense is to be avail- 
able; and further pointing out that the discriminatory price against which we 
complained was not made to retain the retailer as a customer since he was 
already bound to the Texas Co, by lease and dealer agreement in any event, and 
pointing out further that the competition being met was thus not actual and 
primary but secondary and remote. 

Your reply of November 22 makes no mention of the good-faith argument, the 
reasons and authorities cited in my letter in connection with it, or the legal suffi- 
ciency of our complaint, but proceeds to a restatement of your conclusion that, 
based on your experience in other investigations, the Commission just wouldn’t 
issue a complaint in this case in any event. 

Your last letter thus seems wholly unresponsive to the reasoning and author- 
ities presented in my preceding communication and to our continuing line of 
inquiry, and I can only guess as to whether you have inadvertently dropped the 
thread of our discussion, or have consciously conceded our position and the legal 
sufficiency of our complaint. 

Assuming the latter, however, the failure of the Commission to authorize the 
investigation and issue the complaint requested becomes the more inscrutable. 

Is the Commission’s refusal to act based upon the same misconstruction of the 
Standard-Detroit decision discussed in my letter of November 3, and if that is 
not the ground, then what is the ground? 

You state in your letter that our interest in bringing this matter to the atten- 
tion of the Commission is appreciated and assure us of your cooperation, and 
we trust that our further inquiry into the reasons and rules applied by the 
Commission in consideration of our complaint will be understood as evidence of 
our desire to cooperate with the Commission in the enforcement of applicable 
laws 

Very truly yours, 
WILLIAM D. Snow, General Counsel. 


Mr. Neruincer. Now, to show you the arrogance of certain supply- 
ing companies in reference to this, I would like to refer to the letter 
offered in evidence at the hearings held before the Patman committee 
in November 1955 by ourselves, and this is a letter 


Senator Kerrauver. That is the House Committee on Small 
Business 2 


Mr. Nerrincer. Yes, sir; that is right. 

Senator Krrauver. Give the page of the hearing. 

Mr. Nerurncer. This is contained on page 446, Select Committee on 
Small Business, 84th Congress, part I. 

It was a letter from the Texas Co., the suppliers of Texaco gasoline, 
dated September 28, 1955, addressed to Mr. Cash B. Hawley of the 
National Congress of Petroleum Retailers, Detroit 26, Mich. 


Dear Mr. HAwtey: I have asked our attorneys to consider your letter of Sep- 
tember 17 in which you discuss the decision of the United States Supreme Court 


in the Detroit case. It continues to be their opinion that this decision sustains 
the company’s action in assisting— 
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they call it assisting— 

in assisting its dealers to meet competition. They also inform me that repre- 
sentatives of the Federal Trade Commission consider our practices to be proper, 
and that Mr. Harry Babcock, Director of the Bureau of Investigation of the Fed- 
eral Trade Commission, so advised the general counsel of your association in 
letters dated August 15, 1954, and November 22, 1954. 

I do appreciate your writing me, however, and shall be glad to hear from you 

at any time. 
Sincerely yours, 
(Signed) 8S. C. BartTtert, 
Vice President in Charge of Marketing. 

This was on a complaint, incidentally, that came from Shreveport, 
La., Senator Long. 

Senator Lone. I might add, Mr. Chairman, I recall a similar situa- 
tion in a different field. Senator Schoeppel went with me to investi- 
gate the situation that existed in Chicago when the major concerns 
who were selling fuel oil decided they would squeeze out their inde- 
pendent distributors, and I don’t believe I ever witnessed such 
complete arrogance on the part of business witnesses as when the repre- 
sentatives of the major oil companies appeared there. 

They knew we could not do anything about it and they knew at 
that time there were not the votes in the Congress to pass any correc- 
tive legislation. They were completely confident. 

I might say I had the impression that some answers had been well 
rehearsed. For ex: umple, if you asked them how they arrived at their 
prices, the answer was “competitive conditions.” Those people knew 
how to conduct themselves against an antitrust investigation. They 
had been at it for a long time and they knew very well any time they 
wanted to decree a death sentence for those independent distributors 
they had that within their power. 

I felt much sympathy for those small-business-men but there was 
very little we could do about it as long as that good faith defense stood 
the way it did. 

Mr. Nerurncer. Mr. Chairman, we submit that the legislative clari- 
fication that we are asking should respect and restore the intent of 
Congress in regard to 2 (b) as disclosed in the record of congressional 
proceedings at the time the Robinson-Patman Act was adopted in 1936. 

Such legislation, we believe, should grant equality of opportunity 
to all business competitors against destruc ‘tion of their businesses, their 
earnings, and their savings by price discrimination practices. 

It should also, we believe, grant effective protection to consumers 
against the price gouging, price juggling, and monopoly price extrac- 
tions inherent 1 in price » disc ‘rimination practices. 

Now, in the balance of my remarks I would like to show 1 that 
the adoption of H. R. 1840 under consideration will restore the reported 
intention of Congress in adopting the Robinson-Patman Act, and 2 
that the adoption of H. R. 1840 is necessary both for the preservation 
of business opportunity and also for the protection of consumer 
interests. 

Now, point 1 is fully covered in the statement which you are going 
to enter in the rec ord, sir, but I would like to cite 1 example. It is 
on page 6 of my st itement, and in presenting the conference report 
in the House of Representatives at the time of the adoption of the 
Robinson-Patman i. the conference committee to reconcile the 
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differences between the Robinson-Patman bills, the chairman of the 
conferees explained the 2 (b) proviso as follows, and I quote: 

It is to be noted, however, that this does not set up the meeting of competition 
as an absolute bar to a charge of discrimination under the bill. It merely permits 
it to be shown in evidence. This provision is entirely procedural. It does not 
determine substantive rights, liabilities, and duties. They are fixed in the other 
provisions of the bill. 

In other words, apparently Congress intended and felt that they had 
sufficiently closed the loophole in the old Clayton Act but when the 
Supreme Court got around to ruling on the matter in the Standard Oil 
of Detroit case, they reopened that breech and we feel that it is ab- 
solutely imperative that it be closed at this time. 

Now, with respect to No. 2, the adoption of H. R. 1840 being neces- 
sary both for the preservation of business ren and also for the 
protection of consumer interests, we think there are these two things 
which the public interest requires and which the public has a right to 
expect from the free enterprise capitalistic system. 

First, that consumers will have the benefit of competitive prices on 
the commodities they purchase; and, second, that opportunity will 
remain for the growth of new business in price. 

The Supreme Court decision in the Standard Oil-Detroit case makes 
it possible for big business competitors to annihilate both of these 
objectives at the same time through the type of price discrimination 
permitted thereby. 

By permitting a competitor to continue a generally high price level 
to most purchasers while granting a discriminatorily lower price to 
one or two customers in order to meet or beat competition as its in- 


terest requires, the application of the court’s holding in practice de- 
prives consumers generally of the benefit of lower competitive prices 
on the goods they purchase and it or te business competitors who 


are customers of the seller of equa 
each other. 

In this statement is the perjury example that Mr. Snow referred 
to and we think it is an excellent one. 

If a court interpreted a procedural proviso in a statute against 
perjury to mean perjury is prohibited, except it shall be a complete 
defense for the defendant to show that he in good faith believed his 
perjured testimony to be necessary to meet and overcome the proof 
adduced by his opponent, we would have no difficulty in seeing that 
the court had destroyed the prohibitions against perjury with the ex- 
ception permitting perjury to be committed whenever it would serve 
the defendant’s purpose. 

Litigants whose property and liberty and actions and defense were 
being destroyed by such protected perjury could reasonably be ex- 
pected to seek redress against such a judicial interpretation by cor- 
rective legislation. 

Like perjury, price discrimination is a corrupting and destructive 
defense. It corrupts the integrity of the market price and it destroys 
one of the necessary conditions precedent to equality of opportunity 
and fair competition—simply that competing customers of the same 
seller be able to purchase that seller’s product at the same price sub- 
ject to cost savings. 


opportunity to compete with 
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Those most greviously injured by the ravages of such permitted 
price discrimination, among whom are members of our industry, have 
come here because those injuries cry out for redress. 

We deeply and sincerely believe that free and fair competition 
is worth fighting for, worth defending, and worth preserving. Sec- 
tion 2 (a) of the Robinson-Patman Act prohibits discriminatory 
pricing practices which substantially lessen competition and tend to 
create a monopoly. 

In conception and in practice down to the time of the Standard- 
Detroit decision, it was one of the most important bulwarks pro- 
tecting the American system of free and fair competition. 

Now, the gain to the individual through unfair pricing practices 
is permitted to outweigh the interest of all business and all con- 
sumers in the preservation of free and fair competition. 

We submit that is not what Congress intended in adopting the 
Robinson-Patman Act and we sincerely believe it is not the intention 
of this Congress itself. 

As small-business men and in the interest of the whole business 
community and in the interest of consumers, the National Congress 
of Petroleum Retailers sincerely urges your earliest possible favorable 
action upon H. R. 1840, the equality of opportunity bill, limiting the 
meeting competition defense to cases where competition is not sub- 
stantially injured thereby. 

The adoption of H. R. 1840 by the House of Representatives by the 
overwhelming majority of 893 to 3 gives us our first real opportunity 
in years to eliminate this persistent plight of price discrimination 
and we are depending upon you as a committee interested in small 
business to fulfill this opportunity to make our hopes for effective 
legislative protection against price discrimination a reality. 

We have suffered this blight, gentlemen, with the destruction of 
our members’ earnings and savings for 5 long years since the Supreme 
Court decision in 1951. We have come this close to finding a remedy. 
With full confidence we commit this problem to your hands. 

Senator Lone. Mr. Chairman, might I ask one further question of 
the witness? 

Senator Kerauver. Yes, sir. 

Senator Lona. I have never heard this argument made, but the only 
legitime argument that has ever occurred to me against this legislation 
is that large concerns, which in this case would be the oil refineries, 
can use this device to hold down the price of a product to the public 
and thereby sell more of their product. 

For example, by keeping your filling stations in a price squeeze, it 
is possible for the major companies to pass their product along to the 
public at, let us say, about a 4-cent markup on a gallon of gasoline, 
where otherwise your people might get together and have trade asso- 
ciation meetings and agree that you wanted at least 6 cents and get 
a larger markup than they might be willing to agree to as far as the 
manufacturer was concerned. 

Now, they can argue that by doing that they benefit the public. I 
have never heard them do it but their argument can certainly be made. 

I think that you should answer .that situation for the record and 
explain your attitude toward it. I am frank to say it occurs to me 
they have alread” sufficient methods to guarantee the same result. 
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Do they have the right, for example, through their own company- 
owned stations, to tell those stations the price at which the gasoline is 
to be sold? 

Mr. Neruincer. Yes, they certainly do, Senator, and I think Mr. 
Snow can give you a very concise answer to that question. 

Senator Lone. If that is what they are trying to achieve, they 
have plenty of other measures which they can accomplish for the 
same result. 

Mr. Snow. Senator Long and and gentlemen: You have anticipated 
the reply to your own question. There is one other point, also. 

Senator Lone. What percentage of the filling stations do the 
refineries own, for example? 

Mr. Snow. Well, of course, they own the real estate. They own 
the property, maybe 75 percent of them, and that gives them a control 
device. 

Senator Lone. So they own 75 percent of the filling stations? 

Mr. Snow. But they may not, by reason of owning the real estate, 
fix the price of the so-called independent lessee dealer who lacks most 
of the rights that make a man independent. 

Senator Lone. They have the right to do it if they want to? 

Mr. Snow. Well, they do it by insinuation and control and more- 
over the company operates a few key stations which gives them price 
leverage. 

In Ohio, for example, Standard Oil Company of Ohio operated 350 
stations in—— 

Senator Lona. What area? 

Mr. Snow. In the State of Ohio. 


Senator Lone. In the State of Ohio the Standard Oil Company of 
Ohio—— 


Mr. Snow. Operates 350 stations. 

Senator Lone. So they can control the price by competitive condi- 
tions through their own company-operated stations ? 

Mr. Snow. That is right. And other companies use consignment 
stations where they have a legal right to tell the consignee the price 
at which he may sell gasoline. 

There is a further point which is worth considering, however, and 
worth remembering, and that is that the companies do not merely fix 
the wholesale price or fix that first. 

But all of the studies on their pricing policies, the allegations in 
the Government’s petition in the Mother Hubbard case against the 
22 major integrated companies set forth that their pricing policies in- 
volved the fixing of the retail price first by the method known as 
optimum pricing; that is the computation of the price at which that 
number of gallons will be sold which multiplied by the profit per 
gallon gives the largest profit. 

They use the optimum pricing method or optimum pricing policy 
that consists of fixing the retail price first. 

The second question then, “How little of this retail price can we give 
the retailers?” and, of course, by way of a corollary “If we make 
miscalculations on the optimum price then we will make the retailers 
pay the price of the miscalculations, pay the loss due to the mis- 


calculations through depressed marketing areas, give reductions to a 
few retailers.” 
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Mr. Chairman, I would like to ask you to put the outline of my 
argument in the record and also I would like to say just three sentences 
in conclusion. 

Senator Kerauver. We have already ordered that this statement be 
put in the record. 

Mr. Snow. Three sentences in conclusion : 

We have talked about the injury to small business. I would like to 
say one sentence about the injury to the public. If those who profit 
from crushing small business through price discrimination methods 
cannot be curbed, it is not only sm: all business but it is all Americans 
who will ultimately suffer. There will be the drying up of the well- 
spring of opportunity. Our children will not be able to look forward 
to the avenue of a business of their own. 

The early American ideals of economic freedom and opportunity 
of a man’s right to found a small shop and a small business and run 
it in his own way and see it grow will die. 

Unless we can keep open this avenue of opportunity for small busi- 
ness through protecting small business against destruction by price 
discrimination methods, the American system as we know it, the 
American ideals as we know them, will perish. 

The American economic system, we sincerely believe, I sincerely 
believe, must be made to work for small business as well as for big 
business, and that doing so is the indispensable condition upon which 
our welfare and our freedom and our ability to resist communism, 
and all of the other evils of the world, depends. 

Our people must have something to fight for, and the ideal of 
economic freedom and opportunity, the freedom to go into business 
and not be chopped down by an unfair method of competition, is 
one of the Peet to which Americans have looked forward and 
in which they have felt secure. 

Congress has the responsibility of creating, however, the practical 
safeguards that were left to Congress in the power to regulate inter- 
state commerce through the interstate commerce clause. 

The security against Government invasion, Government tyranny, 
is in the Bill of Rights, but the security against the tyranny of 
private concentrations of economic power, that must be molded and 
drafted and adopted by Congress. 

Senator Lone. Let me ask you a question about this optimum pric- 
ing policy. I do not understand that too well. 

Tf I understand ee eae , you say that the Government in the 
Mother Hubbard case felt that it could establish that these major 
oil companies priced gasoline to the public at the price which they 
believed it was possible for them to make the greatest profit. 

In other words, if they charged any more than that, the public 
would not buy as much gasoline. 

Mr. Snow. That is correct. 

Senator Lone. And, therefore, although they would make a greater 
profit per gallon, they would not sell as many gallons of gasoline. Is 
that correct? 

Mr. Snow. That is right. 

Senator Lona. That is the price the public pays, as I understand it. 

Mr. Snow. That is right. 
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Senator Lone. Once they arrive at the greatest price the traffic 
will bear without reducing their profits, they then proceed to price 
their product on a price-leader basis, if I understand it. 

Mr. Snow. Correct. 

Senator Lone. In other words, it is usually the Standard Oil 
family that prices the gas, and the others follow. 

Mr. Snow. The 8 leaders, all but 1 is a Standard. 

Senator Lone. Standard Oil Company of New Jersey. 

Mr. Snow. Yes. 

Senator Lone. And the rest of them charge exactly the same price. 

Mr. Snow. Yes. 

Senator Lona. Those are the people who are coming in here sayin 


if they have to treat all their customers alike, that that would be soft 
competition. 


Mr. Snow. Yes. 

Senator Lona. Sometimes I wonder what they mean by “soft com- 
petition.” They do not cut the price; do they? 

Mr. Snow. No, not substantially, they don’t. 

Senator Lona. Every time they have a price war, it is a war among 
their dealers, not among themselves. 

Mr. Snow. Exactly. The Government petition did not use the 
words “optimum pricing.” Iadded that. But they described the pric- 
ing practices by which they controlled both retail and wholesale 
prices to the most advantageous level to the 22 major companies who 
were charged as conspiring in those price-fixing arrangements and 
devices. 

Mr. Neruincer. I just wanted to say, Senator, that generally the 
complaints that we receive indicate that the price wars that you speak 
of come about by the following means: If there is independent com- 
petition or offbrand competition or competitive circumstances that the 
major supplying companies in that area or in those areas feel are 
untenable, they will come into the immediate area of that competi- 
tion, within a trading area, and they will offer a discriminatory dis- 
count to one or a few selected dealers, perhaps immediately across the 
street from that particular competition. 

Now, maybe the discriminatory discount is 2, 3, or 4 cents off from 
the posted tank-wagon price that all of the other dealers must pay. 
Many times that discriminatory price is contingent upon an agreement 
in which the dealer must enter into, as was true in the Shell case in 
Boston, which was decided recently, to give up a certain portion of his 
margin, usually, maybe half of it, or something. And then he will 
reduce his price to a certain prescribed price that the company de- 
sires, and post a sign, sometimes furnished by the company. 

We have maintained that our dealers a block up the street or two 
blocks up the street, since our trade is on wheels and the tremendous 
mobility of our business is present, that those dealers are as much in 
direct competition with that competitive situation as is the dealer 
across the street. 

But what happens is that the business is drained into that area until 
such time as the other dealers must either lower their price and go 


broke that way, or retain their price structure and lose all their 
business. 
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Then, of course, there are two reasons for that. One, the major com- 
panies generally bring those conditions on for the purpose of elimi- 
nating that offbrand or independent competition ; and secondly, many 
times it is used to lower what they to be an abnormally high 
dealer margin. 

I can tell you it is not abnormally high based on national survey 
figures that we have on costs of operation today. 

Then when the competition, the competitive factor, is destroyed, we 
find generally that the prices go back to their prior level, or some- 
times higher, but many times the retailer ends up with a lesser margin 
than he had in the first place. That is the way the thing happens. 

Senator Kerauver. Many times it ends up with fewer retailers in 
existence. 

Mr. Neruincer. Yes, sir, I think it does, and that is one of the prime 
reasons for the high rate of mortality in our business. 

Senator Lone. I suspect you will find the public is going to pay the 
optimum price for gas regardless of whether the retailer receives a 
share of the profits. 

Mr. Snow. That is the result of mass economic power. 

There is one point I would like to mention, in closing, going to the 
meaning of the language which is added to section 2 (b). 

The language which is added, “unless the discrimination results in 
the lessening of competition or tends to create a monopoly,” of course 
that is identical, or that part of it, with similar language in section 7 
having to do with mergers, which, however, has the further words 
following, “tending to”—of tending to lessen competition or create a 
monopoly. After that language, the merger section says: “in any sec- 
tion of the country or in any line of commerce.” 

Obviously, for example, if the Justice Department is considering the 
Youngstown Steel merger, they will therefore consider whether or not 
it eliminates competition in that area of Ohio in the steel business, and 
these words were not included, apparently, in the proposed H. R. 1840 
or S. 11 for the reason, with which we agree and which is surely very 
sound, that price discrimination by its nature is different from mergers, 
and that those words would properly be implied. 

In other words, that price discrimination by the Standard Oil Co. in 
the Detroit case was in gasoline, and it had to be in a particular area. 

It would be helpful, however, if this committee, in doing this job 
in correcting this terrible evil that has persisted as a result of that Su- 
preme Court decision, could by its report clarify that intention, and 
could observe, if it did observe, in its report that the intention is ob- 
vious, that the language shall have the same meaning as the language 
in section 7, the merger section, which prohibits mergers which will 
lessen competition or tend to create a monopoly in any line of com- 
merce, that is, in any section, in any line of commerce. 

If that meaning 1s made clear, instead of having to be drawn from 
the nature of price discrimination, I believe that some future defense 
directed to defeating the enacted bill would be anticipated, and the 
matter would be clarified. 

It seems abundantly clear that the discrimination talked about, dis- 
crimination by its nature is 

Senator Krerauver. Mr. Snow, was there anything in the report on 
H. R. 1840 in the House on that point? 
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Mr. Snow. No, sir; there was not, tomy knowledge. 

Senator Kerauver. In other words, what you want to make clear 
is in the amendment to section 7 which was passed in 1950 ¢ 

Mr. Snow. 1950, I think. 

Senator Kerauver. And which we worked on for a long time. 

Mr. Snow. Yes; it says that after the words—the words are just the 
same as your amendment. 

Senator Kerauver. Except it adds “any line of business or any sec- 
tion of the country.” 

Mr. Snow. Yes; it is in any line of commerce in any section of the 
country, and that, of course, 1s what price discrimination is. It is in 
one line of commerce in one section of the country. 

Senator Kerauver. In other words, you do not want S. 11 or H. R. 
1840 to be interpreted as meaning it has to lessen competition all over 
the United States. 

Mr. Snow. That is right. We don’t want it to be interpreted any 
less than it has been interpreted in the past or the concept of price 
discrimination involves or as the language implies as contained as you 
worked out in section 7. 

Senator Krrauver. I think that is a very good point. 

Mr. Snow. Yes, sir. 

Mr. Nerurncer. I would like to say in representing 67 affiliated 
associations across the country, we have, of course, had many requests 
from those various associations to testify here before your committee. 

We have, however, endeavored on behalf of those organizations to 
condense our testimony and present it on behalf of all the service 
station operators. 

Naturally, because of the press of time and your early adjournment 
date that is set, we are very hopeful, as are all the proponents of this 
legislation, that the hearings will not drag out so long that action at 
this session of Congress will be precluded. 

Senator Kerauver. I am glad you made that point. As a matter 
of fact, I have had calls from the association in Tennessee saying they 
would like to come up and testify, but I believe you are speaking for 
all these affiliated associations. 

Mr. Nervinger. Yes, sir; and we are hopeful that other organiza- 
tions can do the same and will shorten the hearings. 

Mr. Snow. There is a very adequate record made in the House, and 
the committee will observe that there are national organizations able 
to speak for most of these groups and to compress their intention and 
desire to be heard into the time that the committee can afford and still 
take action on this bill so that it may be adopted at this session, which 
is so urgent. 

We do not want to face the people who are going to be driven out of 
business in the next 2 years if this bill is not passed. We feel our duty 
to them is to carry out to the maximum force their message that they 
need this protection now, that they may not be here in 2 years to come 
back and ask for it. 

Senator Kerauver. You agree with Mr. Rogers in what he says 
about the retail food distributors or merchants, that many of them 
will not be here next year unless that is done, and that is true in the 
service stations, too? 

Mr. Nerurncer. That is true. 





| 
ta 
| | 








TO AMEND SECTION 2 OF THE CLAYTON ACT 101 


Senator Keravuver. Do either of you represent any of the wholesale 
oil jobbers ¢ 

Mr. Neruincer. No, sir. We represent the retail segment of the 
industry. 

Senator Kerauver. Only the retail segment ? 

Mr. Nerurncer. Yes, sir. 

Mr. Snow. The membership of our affiliated associations would in- 
clude in some instances jobbers who are also retailers, but our primary 
interest is in retail distribution. We have had, however, very close 
personal contact with many jobbers who have a real community of 
interest, one that they dare not express publicly, but we have a real 
community of interest with retailers, because they, too, are the victims 
of the manipulation and price juggling practices of the major supply- 
ing companies in their control of both the retail and wholesale petro- 
leum industries. 


Senator Kerauver. Thank you very much, gentlemen. 

I hope you will stay and attend these hearings, particularly our 
hearings next week and at a later date. Some questions might come 
up we would like to ask you about. 

(Mr. Snow’s prepared statement is as follows :) 


OUTLINE OF STATEMENT BY WILLIAM D. SNow, GENERAL COUNSEL NATIONAL CON- 
GRESS OF PETROLEUM RETAILERS, INC. 


As counsel for the National Congress of Petroleum Retailers, the national 
trade association of the retail petroleum industry, I will discuss some of the 
reasons why the Nation’s service station operators need the protection which 
will be afforded by adoption of H. R. 1840, the equality of opportunity bill- 

(1) Price discrimination weakens and destroys small business. Every year 
60,000 service station operators fail in business, quit business, or are forced 
out of business by adverse conditions, and price discrimination practices are a 
primary cause. Until H. R. 1840 is adopted, the Nation’s nearly 200,000 service 
station operators are at the mercy of ruthless, cruel price discrimination prac- 
tices which have and are destroying their business, their earnings and savings, 
and taking the very food from their families. 

(2) The protection against price discrimination which Congress intended to 
provide in adopting the Robinson-Patman Act has been largely taken away by 
the Supreme Court decision in Standard Oil Co. (Ind.) v. Federal Trade Comm. 
(840 U. S. 231), the Standard-Detroit case (1951), making the “good faith” de- 
fense absolute rather than procedural, so that it now excuses price discrimina- 
tion even where there is lessening of competition and tendency toward creation 
of a monopoly as a result of the discrimination. 

(3) Following the Supreme Court decision, new waves of destructive price dis- 
crimination have struck our industry, and other industries as well, with an 
alarming increase in small-business failures and destruction of small-business 
opportunity. 

(4) H. R. 1840 restores the intention of Congress as shown by the record in 
adopting the Robinson-Patman Act, by providing that the “good faith” defense 
shall not apply where there is a lessening of competition or tendency to create 
monopoly. 

(5) H. R. 1840 will undo the damage done by the Supreme Court decision and 
give small business the protection which it needs and deserves against this de- 
structive practice. 

(6) Unless small business is protected by adoption of H. R. 1840 at this ses- 
sion—there will be new thousands of business failures and tragic loss of faith 
as well as economic loss while small business waits for favorable action on a 
similar bill for another 2 long years. 

(7) If those who profit from crushing small business through price discrimi- 
nation practices cannot be curbed, there will be a loss of economic freedom and 
opportunity for atl Americans, and our economic system itself will be in danger. 
We sincerely believe that the American economic system should he made to work 
for small business as well as big business, and that this is an indispensable con- 
dition to the preservation of our freedom. 
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For these reasons, the Nation’s service station operators earnestly request your 
help, support and approval for H. R. 1840 which will strengthen the Robinson- 
Patman Act and close the “good faith-meeting competition” loophole by limiting 
its application to cases where there is not substantial lessening of competition or 
a tendency to create a monopoly. 


Senator Kerauver. We will insert in the record at this point the 
prepared statement of Herman 8S. Waller, general counsel of the 
National Association of Retail Druggists. 

(The statement referred to is as follows:) 


My name is Herman 8. Waller, of the law firm of Waller & Waller. I am 
a member of the Illinois and Florida bars with offices at 32 West Randolph 
Street, Chicago, Ill. For 22 years I have served as counsel of the National 
Association of Retail Druggists. 

The National Association of Retail Druggists represents the Nation's inde- 
pendent retail drugstore owners, with an active membership of some 36,000 
individual retail drugstore owners, and by affiliation with State ond city phar- 
maceutical associations represents almost every independent drugstore pro- 
prietor in the United States. 

As proponents of H. R. 1840 and 8. 11 we submit that no member of this 
committee will challenge the generally accepted concept that the heart of our 
national economic policy has long been the faith in the value of a workable com- 
petition in the market place, nor that the general objective of the antitrust 
laws is to promote such competition in order to preserve our American free- 
enterprise system. 

Congress, to effectuate this desirable national economic policy, has from time 
to time since 1890, enacted legislation such as the Sherman Antitrust Act, the 
Federal Trade Commission Act, the Clayton Act, and the various amendments 
to these acts in order to accomplish an economic stabilization in the market 
place which maintains freedom of opportunities in any line of commerce and 
assures our society the substance of the advantages which a fair and workable 
competition provides. 

The Robinson-Patman Act enacted by Congress in 1936, as an amendment to 
the Clayton Act, after exhaustive congressional investigations, has as one of its 
prime features the prohibition of discriminatory price practices in the market 
place which may lead to restraints of trade, creation of monopolies and the 
stifling of competition. 

The effective provisions of the Robinson-Patman Act with respect to the en- 
forcement of the intents and purposes of Congress is contained in section 2 (b) 
thereof which provides as follows: 

“(b) Upon proof being made, at any hearing on a complaint under this sec- 
tion, that there has been discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
nothing herein contained shall prevent a seller rebutting the prima facie case 
thus made by showing that his lower price or the furnishing of services or facili- 
ties to any purchaser or purchasers was made in good faith to meet an equally 
low price of a competitor, or the services or facilities furnished by a competitor.” 

We shall not burden you with lengthy statements relating to the damaging 
results of the United States Supreme Court decision in the Standard Oil Co. 
case (340 U. S. 231), as far as the present effectiveness of the quoted subsec- 
tion of the act. Suffice it to be said that it is the consensus of the bar that 
this decision nullified the effectiveness of this particular provision practically 
the entire Robinson-Patman Act. 

Experience in the market place, corroborated by business and governmental 
investigations and services, discloses that since the decision of the Supreme 
sourt in the Standard Oil Co. case, practices sought to be regulated by the Robin- 
son-Patman Act are again rampant and widespread to the detriment of small 
business and consequently to our free-enterprise economy. 

Congressional leaders in both Houses of Congress and representatives of 
small business engaged in every facet of distribution have come to recognize 
the need of correcting the effects of the decision of the Supreme Court in the 
Standard Oil Co. case. H. R. 1840 and 8. 11, now before yov for considera- 
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tion, eminently accomplish the reassertion of Congress when it passed the act 
by the following simple and definite restatement of section 2 (b): 

“Seo, 2 (b) Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination: Provided, however, That unless 
the effect of the discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce it shall be a complete 
defense for a seller to show that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a 
competitor,” 

We need not again stress that discriminatory price differentials favoring 
large and multiple-unit buyers presents a threat to the maintenance of the free 
competitive enterprise system which the antitrust laws are designed to protect. 

The necessity for legislation to prevent unfair discrimination in prices with 
a view of destroying competition needs little argument to sustain the wisdom 
of it. This tenet is an accepted fact concurred in by economists, the judiciary, 
as well as legislators. 

It is of interest to note that the dissent opinion of the Supreme Court in the 
Standard Oil Co. case, concerning this matter, clearly substantiates our con- 
clusion when Justice Reed said: 

“The statutory development and the information before Congress concerning 
the need for strengthening the competitive price provision of the Clayton Act, 
make clear that the evil dealt with by the proviso of section 2 (c) was the easy 
avoidance of the prohibition against price discrimination. The control of that 
evil Was an important objective of the Robinson-Patman Act * * *. Because of 
experience, under the Clayton Act, Congress refused to continue its competitive 
price proviso. Yet adoption of petitioner’s position (that is, Standard Oil Co.) 
would permit a seller of nationally distributed goods to discriminate in favor 
of large chain retailers, for the seller could give to the large retailer a price 
lower than that charged to small retailers, and could then completely justify its 
discrimination by showing that the large retailer had first obtained the same 
low price from a local low-cost producer of competitive goods. This is the 
very type of competition that Congress sought to remedy.” 

Continued the Court: 

“The language changes made by section 2 (c) of the Robinson-Patman Act 
reflect an intent to diminish the effectiveness of the sweeping defense offered 
by the Clayton Act’s meeting of competition proviso * * *, We think that Con- 
gress intended so to amend the Clayton Act that the avenue of escape given 
price discriminators by its meeting competition clause should be narrowed. The 
majority opinion of the Court leaves what the seller can do almost as wide open 
as before.” 

Chief Justice Vinson and Justice Black joined in the dissent. 

H. R. 1840 and §$. 11 assert for their purpose to be “to strengthen the Robinson- 
Patman anti-price-discrimination practices in order to accomplish the protection 
it affords small and independent business.” Senator Kefauver, in a public 
statement, released upon his introduction of 8, 11, said: 

“The present bill (referring to 8. 11) would go a long way toward attaining 
the objectives which the authors of the Robinson-Paiman Act thought they had 
secured when the act passed some 18 years ago. I say it would go ‘a long way.’ 
But it would not go ‘all the way.’ The ‘good faith’ defense would still be a 
complete defense in all cases except where the effect of the discrimination fell 
short of probable injury to competition. Jt would still be a complete defense 
where only an individual competitor or individual competitors, as distinct from 
competition were injured. But it would not be a complete defense where the 
discrimination was of such breadth and proportions as to result in a probable 
injury to competition.” [The italic is our emphasis. ] 

H. R. 1840 and 8. 11 merely clarify and reassert the intent of Congress in its 
effort to carry out the purposes of the Robinson-Patman Act. The bill is neces- 
sary in order to repair the damage done by the Supreme Court decision in 
the Standard Oil Co. case. 

Paraphrased, H. R. 1840 and S. 11, which rewrite section 2 (b) of the Robin- 
son-Patman Act, simply reassert the original intent of Congress when the 
Robinson-Patman Act was enacted, and which present experience in the market- 
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place demands; namely, that when proof has been made of a discrimination 
such as is prohibited in section 2 (a) of the act, that the burden of rebutting 
the prima facie case so made, shall be upon respondents so charged. As a 
defense to such charges, respondent may affirmativly present a justification of 
such discrimination. However, if the justification in prices or facilities furnished 
is based upon respondent’s “good faith” to meet an equally low price or services 
and/or facilities furnished by a competitor in order for such justification to be 
a complete defense, respondent shall also have the burden of rebutting that 
the effect of such discrimination may not substantially lessen competition or 
tend to create a monopoly in any line of commerce, 

The language of H. R. 1840 and 8, 11 is clear, definite and purposeful. It 
seeks to avoid a wide loophole created by the decision in the Standard Oil 
Co. case which would permit one to engage, with impunity, in discriminatory 
practices, such as are forbidden by the act under the guise of meeting competition, 
whether actual, fancied, or purposely created. Permitting such loophole to exist 
will render the prohibited discrimination provisions in the act completely unen- 
forcible. 

H. R. 1840 and 8. 11 clarify the procedural provisions of the act, which were 
nullified by the Supreme Court decision in the Standard Oil Co. case, in order to 
accommodate the enforcement of the substantive provisions which prohibit dis- 
criminatory practices. The bills provide a procedural device to be considered 
by the enforcement agency in rebuttal of respondent’s justification for the exist- 
ing discrimination in accord with established precedents accumulated in the 
past 16 years prior to the Supreme Court decision in the Standard Oil Co. case, 

We shall refrain from burdening this committee with additional views in 
behalf of these bills. However, to those of you who may have a doubt as to the 
reasons why you should vote in favor of H, R. 1840 (8S. 11), we respectfully 
direct your attention to the 52-page comprehensive and authoritative statement 
of the Honorable Congressman Wright Patman, coauthor of the Robinson-Patman 
Act, filed on May 10, 1955, before the House Committee on the Judiciary. We 
particularly direct your attention to pages 28 and 52, inclusive, thereof, In 
that statement you will ffmd shocking proof of the forces seeking to weaken and 
nullify the objectives of the antitrust laws, as well as an unbiased appraisal of 
the efforts of Congress to preserve our national economie policy. 

In behalf of the retail druggists of the United States and small-business men 
in every endeavor in our nation, we submit and urge the need for the relief 
afforded by the enactment of H. R. 1840 (8S. 11) into law. 

Respectfully submitted. 

HerMAn 8S, WALLER, 
General Counsel, National Association of Retail Druggists. 


Senator Kerauver. We will stand in recess until 2 o’clock, 
(Whereupon, at 12:50 p. m., the subcommittee recessed, to re- 
convene at 2 p. m., of the same day.) 


AFTERNOON SESSION 


Senator Krerauver. The committee will come to order. 

I have been discussing with Senators Langer and Dirksen the 
problem we have here. I have received, as chairman of this set of 
hearings, hundreds of telegrams from individual service-station op- 
erators asking to be heard, but Mr. Nerlinger and Mr. Snow have 
spoken for them. I, also, have here hundreds of telegrams from oil 
jobbers. 

We want to give all points of view a reasonable opportunity of be- 
ing presented. Manifestly, we cannot hear each individual very well. 
So I do hope that these various points of interest and view will be 
able to represent their viewpoints as largely as possible through the 
heads and counsels of their associations. Otherwise, we would never 
get this hearing completed. 

Mr. Rowe, will you come around, sir? Glad to see you Mr. Rowe. 
You are the vice president and secretary of the United States Whole- 
sale Grocers Association ? 
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STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION 


Mr. Rowe. Yes, sir. 

Senator Kerauver. You have submitted a statement which I have 
here, which also has an attachment. 

Mr. Rowe. 1 would like to read that brief statement and file the 
attachment for the record. 

Senator Kerauver. All right, Mr. Rowe, the brief statement you 
can read and then the larger statement will be printed in the record. 

Mr. Rowe. And then in connection with the larger statement, | wish 
to file an excerpt from the an: alysis of the Robinson-Patman Act by 
the late H. B. Teegarden—Mr. ‘Teegarden was our attorney at the 
time—who drew the first draft of what became the Robinson-Patman 
Act with amendments later. 

This excerpt is intended to show that the good faith defense was 
never to be considered as a complete justification, but was merely a 


procedural matter with reference to evidence. And I think the state- 


ment shows it. And that is the reason why I am asking that it be 
filed. 

Senator Kerrauver. That will be filed and printed in the record 
and inade a part of this record. And your larger statement will, also, 


be =“ at this point in the ree ‘ord. Your other statement is brief 
and you can read that. 


( The paper by Mr. Rowe and the analysis are as follows :) 


My name is R. H. Rowe. I am vice president and secretary of the United 
States Wholesale Grocers’ Association, a national trade organization of inde- 
pendent wholesale food and grocery distributors, with headquarters in Wash- 
ington, D. C. 

Our plea to this committee is that it recommend legislation to cure at least 
in major part a weakness or mend a defect now existing in the Robinson-Patman 
Act, 

The flaw does not stem from the language of the act itself but stems, in our 
view, from the mistaken interpretation of the law presented in the majority 
opinion of the Supreme Court in the Indiana Standard Oil case. 

Since the passage of the Sherman Act in 1890, there has been a progressive 
development of the body of the antitrust laws—the Clayton and Federal Trade 
Commission Acts in 1914 and the Robinson-Patman amendment to the Clayton 
Act in 1986, 

Kach of these subsequent acts added some element of strength or coverage 
to the antitrust laws. Whenever Congress has spoken on this subject it has 
been for stronger and more inclusive antitrust enactments. 


RESULT OF SUPREME COURT DECISION 


But when the Supreme Court acted in the Indiana Standard Oil case, we 
think it gave a setback to a segment of this progressive movement, it undid a 
part of what Congress had decreed. 

It seriously weakened the Robinson-Patman Act, with the result that the ban 
on price discriminations is curtailed in the area of competition-meeting transac- 
tions and in that area price discriminatons aganst certan buyers are permitted 
with consequent price advantages to certain of their competitors, 

The following excerpts from the Court’s opinion shows the situation just 
outlined ; 

“* * * There is, on the other hand, plain language and established practice 
which permits a seller through section 2 (b), to retain a customer by realistically 
meeting in good faith the price offered to that customer, without necessarily 
changing the seller’s price to its other customers. 

“In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under section 2 (b), we find no reason to destroy that defense 
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indirectly, merely because it also appears that the beneficiaries of the seller's 
price reduction may derive a competitive advantage from them * * *,” 

It is an astounding thing to us that this could happen to the Robinson-Patman 
Act, that it could be construed to sanction in such instances the kind of price 
discriminations that it otherwise undertakes to prevent. 


MINORITY OPINION 


With respect to this anomalous situation the dissenting opinion in the Indiana 
Standard Oil case written by Justice Reed with concurrence of the late Chief 
Justice Vinson and Justice Black says in part: 


“* * * The petitioner [Standard Oil Company of Indiana] asserts that good 
faith meeting of a competitor's price is a complete defense. The Commission 
and the court of appeals take the opposite porition, with which we concur * * * 


“* * * Yet adoption of petitioner's position would permit a seller of nationally 
distributed goods to discriminate in favor of large chain retailers, for the seller 
could give to the large retailer a price lower than that charged to small retailers, 
and could then completely justify its discrimination by showing that the large 
retailer had first obtained the same low price from a local low-cost producer 
of competitive goods. This is the very type of competition that Congress sought 
to remedy. To permit this would not seem consonant with the other provisions 
of the Robinson-Patman Act, strengthening regulatory powers of the Commis- 
sion in ‘quantity’ sales, special allowances and changing economic conditions.” 


ONE WAY OF MEETING COMPETITION 


Samuel A. McCain, general counsel of the Corn Products Refining Co., told 
the Senate Judiciary Subcommittee on August 25, 1955, that his company lowers 
its price to meet competition but that when it does so, it exends the lower price 
throughout a marketing area and does not restrict the lower price to individual 
outlets. 

Such nondiscriminatory pricing evidently inflicts no hardship on the Corn 
Products Co. because it has apparently become the standard practice of that 
company. 

But the point here is that this company as well as all other companies in similar 
instances could charge a higher price to its other customers than it charges 
the favored customer even though its other customers may be in direct competion 
with the favored customer—and its price discrimination would have the blessings 
of the law as construed by the Supreme Court. 


Thus in this respect there is something badly out of Joint with the act that 
cries for correction. 


WHERE THE TROUBLE LIES 


What is wrong is that the Supreme Court has ruled that the good faith meeting 
of competition is an absolute defense to a charge of price discrimination. 

We think this ruling is not in accord with the intent of the act and its legislative 
history. 

According to our view the language of section 2 (b) allows the defense to rebut 
a prima facie made out by evidence of discrimination in price, with the Federal 
Trade Commission then having the opportunity to overcome the rebuttal by 
further evidence. 


VIEWS OF H. B. TEEGARDEN 


Our attorney at the time, the late H. B. Teegarden, drew the first draft of 
what became the Patman bill in the 74th Congress, 1st session, and later the 
Robinson bill in the Senate, and still later, with amendments, the Robinson-Pat- 
man Act. He was thoroughly conversant with all stages of this legislation 
through the congressional committees. The original bills, however, contained no 
competition-meeting provision. 

Shortly after the act was passed, Mr. Teegarden wrote a pamphlet entitled 
“Analysis of Provisions of Robinson-Patman Act,” which our association pub- 
lished and distributed. 

A part of Mr. Teegarden’s analysis is headed “Subsection (b)—Burden of 
Proof.” I have a copy here of that part which I would like to introduce in the 
record and then comment on it briefly. 
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The upshot of Mr. Teegarden’s discussion of section 2 (b) is to show that both 
the Senate and House conferees considered that the meeting-competition defense 
was intended to operate only as a rule of evidence and not as substantive law. 

Mr. Teegarden after quoting extensively from Representative Utterback, 
chairman of the House conferees, and briefly from Senator Van Nuys, chairman 
of the Senate conferees, summarizes his own account of section 2 (b) as 
follows: 

“To summarize the above, subsection (b) applies in terms solely to procedure 
before the Federal Trade Commission, and in that procedure throws the burden 
of proof upon the accused when attempting to show justification. In doing so, 
he may show that the price discrimination or services or facilities concerned 
were given in good faith to meet those of a competitor, but after such rebuttal, 
or indeed upon cross-examination in the course thereof, it is then open to the 
complainant to show additional surrounding facts and circumstances, such 
as those illustrated above, which may destroy the rebuttal effect of such com- 
petition and leave the discrimination, services or facilities concerned to stand 
as an unjustified violation of the letter, spirit and purpose of the bill.” 

But notwithstanding interpretation of the conferee chairmen, the Supreme 
Court took the meeting-competition defense out of its mere procedural role 
and gave it a commanding role, made it an absolute justification, and this, no 
matter how many competitors of the favored customer may be injured, no 
matter how much competition may be lessened or how great the tendency may 
be to create @ monopoly. 

This puts the competition-meeting seller in an overriding position. Ue is 
placed in a privileged category. In such instance he is in effect licensed to 
practice price discrimination, 


COMMENTS OF COMMISSIONER KERN 


In this connection I quote from the letter, March 1, 1956, of Federal Trade 
Commissioner William C, Kern to the Senate Committee on the Judiciary as 
follows: 

“It would be folly to permit a zeal for preserving an abstract ‘meeting com- 
petition’ concept to overshadow the main purpose of the Clayton Act, which 
was to outlaw practices leading to unlawful trade restraints or nurturing 
monopoly. That legislation of this kind should contain an exemption which, 
in the name of ‘meeting competition in good faith,’ actually lessens competition 
on the small-business level is an inexcusable anomaly calling for the correc- 
tion offered by 8. 11 [Senate companion bill to H. R. 11], which would permit 
the absolute defense except where the effect may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce. In my 
opinion, a complete defense should not be granted to discriminatory practices 
that will suppress competition or foster monopoly.” 


CONCLUSION 


And that is exactly in line with the legislation that we are asking this com- 
mittee to approve—let the meeting-competition defense stand as complete justi- 
fication in all other cases, but not where the effect of the discrimination may 
be so great as to substantially lessen competition or tend to create a monopoly. 

Surely there should be no defense to a proven effect of so harmful an extent. 

The decision in the Indiana Standard Oil case was by a very much divided 
Court, in effect by a majority of only one. It has been the subject of wide 
controversy since, by members of the bar, Government officials, Members of 
Congress and of vigorous protest by representatives of small business who see 
the welfare and survival of small enterprises jeopardized by this serious loop- 
hole in the Robinson-Patman Act. 

It is appropriate now that Congress should take a hand and settle the con- 
troversy and satisfy the protest, in a way that will preserve the Robinson- 
Patman Act as a guarantee to all business, large and small, of equality of 
opportunity to compete. 

Statutory determination of the meaning and scope of the good-faith defense 
is preferable to the course of successive interpretations by the courts—a 
course that may further widen the existing breach in the law which now admits 
discriminatory pricing, consequent lessening of competition and the march of 
monopoly. 
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We think that the minority opinion of the Court in the Indiana Standard 


Oil case was right, that the majority opinion was wrong and that passage of 
H. R. 1840 will right the burden of the wrong. 


SUBSECTION (b)—BURDEN or PRoor 
Ixxcerpt From Analysis of Provisions of Robinson-Patman Act 
(By H. B. Teegarden) 


Courts of law and equity have behind them accumulated centuries of growth 
out of which has evolved a well-recognized body of rules of evidence applicable 
to proceedings before them, Administrative commissions and tribunals, such as 
the Federal Trade Commission, are the comparatively recent creatures of statu- 
tory law, in whose proceedings the rules of evidence are much less certain and 
detinite. Apparently on this account Congress has inserted in subsection (b) of the 
bill a provision as to procedure before the Federal Trade Commission upon a 
complaint under this amendment, in which it incorporates so far as is possible 
in such brief statement, the general rules of the common law as they relate to the 
burden of proof in case one charged with a violation seeks affirmatively to justify 
the acts charged as a violation. In his attempt to meet that burden, the seller 
is permitted to show that “his lower price or the furnishing of services or facill- 
ties to any purehaser or purchasers was made in good faith to meet an equally 
low price of a competitor, or the services or facilities furnished by a competitor.” 
But as explained by Senator Van Nuys, chairman of the Senate conferees, when 
the bill was under final debate in the Senate, this proviso “is simply a rule of 
evidence rather than a part of the substantive law.” 

This affirms on the Senate side the view of the House conferees as stated in 
the managers’ report: 

“A provision relating to the question of meeting competition, intended to oper- 
ate only as a rule of evidence in a proceeding before the Federal Trade Commis- 
sion, is included in subsection (b) in the conference text. * * *” 

And as more fully explained by Judge Utterback: 

“In connection with the above rule as to burden of proof, it is also provided 
that a seller may show that his lower price was made in good faith to meet an 
equally low price of a competitor, or that his furnishing of services or facilities 
was made in good faith to meet those furnished by a competitor. It is to be 
noted, however, that this does not set up the meeting of competition as an abso- 
lute bar to a charge of discrimination under the bill. It merely permits it to be 
shown in evidence, This provision is entirely procedural. It does not determine 
substantive rights, linbilities and duties. They are fixed in the other provisions 
of the bill. It leaves it a question of fact to be determined in each case, whether 
the competition to be met was such as to justify the discrimination given, as one 
lying within the limitations laid down by the bill, and whether the way in which 
the competition was met lies within the latitude allowed by those limitations, 

“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive dis- 
criminations in violation of the obvious intent of the bill. 

“To illustrate: The House committee hearings showed a discrimination of 15 
cents a box granted by Colgate-Palmolive-Peet Co. on sales of soap to the A. & P. 
chain. Upon a complaint and hearing before the Federal Trade Commission, 
this proviso would permit the Colgate Co. to show in rebuttal evidence, if such 
were the fact, an equally low price made by a local soap manufacturer in Des 
Moines, Iowa, to A, & P.’s retail outlets in that city; but this would not exonerate 
it from a discrimination granted to A. & P. everywhere, if otherwise in violation 
of the bill. 

“But the committee hearings show a similar discount of 15 cents a case granted 
by Procter & Gamble to the same chain. If this proviso were construed to per- 
mit the showing of a competing offer as an absolute bar to liability for diseriml- 
nation, then it would nullify the act entirely at the very inception of its enforce 
ment; for in nearly every case mass buyers receive similar discriminations from 
competing sellers of the same product. One violation of law cannot be permitted 
to justify another. As in any case of self-defense, while the attack against 
which the defense is claimed may be shown in evidence, its competency as a 
bar depends also upon whether it was a legal or illegal attack. <A discrimination 
in violation of this bill is in practical effect a commercial bribe to lure the 
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business of the favored customer away from the competitor, and if one bribe 
were permitted to justify another, the bill would be futile to achieve its plainly 
intended purposes,” 

To summarize the above, subsection (b) applies in terms solely to procedure 
before the Federal Trade Commission, and in that procedure throws the burden 
of proof upon the accused when attempting to show justification, In doing so, 
he may show that the price discrimination or services or facilities concerned 
were given in good faith to meet those of a competitor, but after such rebuttal, 
or indeed upon cross-examination in the course thereof, it is then open to the 
complainant to show additional surrounding facts and circumstances, such as 
those illustrated above, which may destroy the rebuttal effect of such compe- 
tition and leave the discrimination, services or facilities concerned to stand as 
an unjustified violation of the letter, spirit and purpose of the bill. 


Mr. Rowe. My brief statement is as follows: 


We think the enactment of H. R. 1840 is necessary to remedy a serious defect 
in the Robinson-Patman Act occasioned by the decision of the Supreme Court in 
the Indiana Standard Oil case, 

in our view that decision sanctions price discriminations in the area of com- 
petition-meeting transactions of the kind that is otherwise banned, or, in the 
language of the minority opinion in the Standard Oil case it permits “the very 
type of competition that Congress sought to remedy.” 

We believe that the prevailing view of the Federal Trade Commission which 
is expressly authorized to act in cases involving section 2 (b) of the Robinson- 
Patman Act, should have great weight in behalf of this legislation. 

Commissioners Kern, Anderson, and Secrest now favor this measure. Com- 
missioner Anderson and Secrest at first opposed it as being premature, but after 
decisions in two cases by circuit courts of appeals based on the Supreme Court 
decision, changed their minds and now want the legislation enacted. 

In a letter to Chairman Celler of the House Judiciary Committee by Commis- 
sioner Anderson, concurred in by Commissioner Secrest, Commissioner Ander- 
son says that both the circuit court cases, “in my opinion rather indicate that 
the matter of successful administration of section 2 of the Clayton Act 


2 as 
amended has been made more difficult.” 


I would like to introduce a copy of that letter in the record. I think 
inaybe you introduced it this morning though, I am not sure. 

Senator Kerauver. We introduced a copy of a letter written to 
Senator Eastland. 

Mr. Rowr. Senator Eastland—TI think it is the same. 

Senator Kerauver. The same letter ? 

Mr. Rowr. Yes. 

Senator Kerauver. The counsel will examine it and see if it is the 
same letter. If it is, it will not be necessary to introduce it again. 

Mr. Rowe (reading) : 


Now, any such difficulty in the successful enforcement of the price discrimina- 
tion provision of the act should certainly be removed. We believe H. R. 1840 will 
do just that. 

Small business needs full enforcement of all the provisions of the Robinson- 
Patman Act for its equality of opportunity, for its chance to survive and grow. 


(The letter dated March 1, 1956, is as follows :) 


Marcu 1, 1956. 
COMMITTEE ON THE JUDICIARY, 


United States Senate, Washington, D.C. 


GENTLEMEN: With reference to the request of the late chairman of your com- 
mittee, Senator Kilgore, to the Federal Trade Commission for an expression of 
its views on 8. 11, 4th Congress, Ist session, I respectfully tender my indi- 
vidual opinion thereon, which is contrary to the position taken by the majority 
of the Commission as made known in the Federal Trade Commission Chairman's 
letter to you. 

I believe that enactment of S. 11 or similar legislation is essential to realiza- 
tion of the national antitrust policy and is necessary to the restoration of the 
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original force of section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act, which was materially weakened by the Supreme Court's decision in 
Standard Oil Co. (Indiana) v. F'7'C. (840 U. 8. 231 (1951)). That holding, which 
many commentators feel was based on an incorrect analysis of the legislative 
history of the Robinson-Patman amendment, had the effect of reestablishing 
an infirmity of the original Clayton Act—the provision that a seller could 
absolve itself from a charge of price discrimination by showing that its lower 
price was offered in good faith to meet competition. 

Besides “substituting the remedy of retaliation for that of law’ (80 Con- 
gressional Record 3113 (1936) ), the old Clayton Act had made it possible for a 
large buyer to dictate a price preference to itself by finding a number of sellers 
willing to charge a lower price than their competitors. (H. R. Rept. No. 2951, 
74th Cong., 2d sess. (1936), p. 7.) This was an abuse fairly prevalent among 
chainstore companies, and it was chiefly because of fears expressed on this 
account in the congressional report on chainstore practices (final report on the 
Chainstore Investigation, 8. Doc. No. 4, 74th Congress, lst sess. (1934)) that 
the Robinson-Patman amendment was enacted into law. 

The original Senate and House versions of that measure did not contain a 
meeting-competition defense, and though one was eventually inserted it was not 
included among the substantive justifications set out in subparagraph (a) of the 
revised section 2 but instead was relegated to a separate subparagraph and 
couched in language indicating that it was only to constitute a procedural de- 
fense to a prima facie case made out by merely proving a difference in prices. 
The procedural character of the amended meeting-competition defense was 
unequivocally explained by the chairman of the House conferees in reporting the 
conference version of the Robinson-Patman bill to the House (80 Congressional 
Record 9418 (1936) ): 

“* * * this does not set up the meeting of competition as an absolute bar to a 
charge of discrimination under the bill. It merely permits it to be shown in 
evidence. This provision is entirely procedural. It does not determine sub- 
stantive rights, liabilities, and duties. * * * If this proviso were construed to 
permit the showing of a competing offer as an absolute bar to liability for dis- 
crimination, then it would nullify the act entirely at the very inception of its 
enforcement, for in nearly every case mass buyers receive similar discriminations 
from competing sellers of the same product. One violation of law cannot be 
permitted to justify another.” 

By eliminating (as they thought) the absolute defense of meeting competition, 
which had plagued efforts to enforce the original section 2 of the Clayton Act, 
the supporters of the amendment believed that they were depriving the large 
buyer of the competitive advantages it enjoyed over the small buyer because of 
ability to buy in large quantities and were providing equality of opportunity to 
all members of a given industry. 

The Standard Oil ruling of the Supreme Court has all but revived the meeting- 
competition feature of the original Clayton Act, to the serious detriment of that 
very segment of the business community which the Robinson-Patman amendment 
was to have benefited. In the present state of the law a supplier is free to 
discriminate in favor of a customer who had been offered a lower price by a 
competing supplier, irrespective of the injury that such a discrimination may 
inflict on his other customers. Furthermore, though the majority opinion in 
the Standard case indicated that the absolute meeting-competition defense was 
needed to vindicate the right of a business concern to repel a “price raid” by a 
competitor, the defense which Standard desired to offer was along different lines. 
It has been suggested that Standard actually was countering the competition of 
off-brand gasolines in the Detroit area by price favoring the Standard dealers 
best situated to wage a successful price war against the off-brands. If such was 
the case, Standard was not only using its superior financial staying power to 
subsidize a less profitable or possibly unprofitable sale of its product for the 
purpose of eliminating a smaller competitor; it was enabling the dealer through 
which it waged its price war to divert trade from other Standard dealers not 
able to lower their price. 

There is every reason to suppose that this type of situation is not unusual in 
the gasoline price wars of today, even though the events behind the Standard 
Oil case occurred about 15 years ago. Indeed, the need for strong antiprice 
discrimination laws is stronger in the existing buyer’s market, when producers 
compete sharply and make price concessions to some purchasers but not to all. 
In industries like the gasoline industry, in which thousands of retailers fail 
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annually, the necessity for effective legislation is especially acute. S. 11 would 
make it clear that discriminatory pricing by or in favor of large business entities 
would not be allowed to destroy small, independent concerns, and would make 
efficiency rather than size and key to competitive viability. 

The extent to which the good-faith meeting of a lower price of a competitor 
shall constitute justification for a price discrimination is so fundamental a 
question that it ought not to be committed to the relative vagaries of inter- 
pretation by an administrative agency wherein the volte-face due to changes in 
political complexion is not wholly unknown. It seems to me highly desirable 
that the business world be vouchsafed the certainty and exactitude of a definite 
statutory guide. 

I am aware of the arguments that have been vociferously advanced in support 
of the absolute defense of meeting competition. It is said that if, to meet a 
competitior’s lower price, a seller must lower its prices to all its customers in 
the pertinent market, then it may not reduce its prices at all, and the consumer 
will be deprived of the benefits of competition. This ‘‘economic straightjacket” 
contention is unsound. It is more reasonable to assume that to resist vigorous 
price competition the concern will be forced to lower its prices to all in the 
market, a circumstance far more advantageous to the consuming public. The 
selective form of price competition that the absolute defense of meeting com- 
petition encourages is in actuality a negotiation of true price competition, for 
there remains a certain incentive to the favored buyer to hold his price to that 
prevailing in the market and thereby enjoy a wider marr of profit. Con- 
sumers are much more likely to be advantaged by lower prices given to all 
competing buyers than by special treatment accorded a single customer. 

Paradoxically, a law requiring nondiscrimiustory pricing has a tendency 
to diminish competition on one level of trading while encouraging it on another. 
However, when the Robinson-Patman Act was passed, this phenomenon did 
not prove to be a serious obstacle, Congress apparently thinking that it would 
be a greater boon to competition generally to foster equality of access to supplies 
for the businessmen closest to the consuming public in the chain of distribution. 
Moreover, under the provisions of 8S. 11 a seller is still free to meet a competitor’s 
price by nondiscriminatory means. Competitive price attacks in any market may 
be met by a price reduction to all purchasers in the market, provided that no 
primary-line injury develops. Furthermore, since the standard of injury under 
the Robinson-Patman Act includes competitive effects which may injure com- 
petition “with any person who either grants or knowingly receives the benefits 
of such discrimination or with the competitors of either of them,” the good- 
faith defense is still available to sellers as to discriminations having competitive 
effects of this more limited character but which falls short of a substantial 
lessening of competition. 

It would be folly to permit a zeal for preserving an abstract meeting compe- 
tition concept to overshadow the main purpose of the Clayton Act, which was 
to outlaw practices leading to unlawful trade restraints or nurturing monopoly. 
That legislation of this kind should contain an exemption which, in the name 
of “meeting competition in good faith,” actually lessens competition on the small- 
business level is an inexcusable anomaly calling for the correction offered by 
S. 11, which would permit the absolute defense except where the effect may 
be substantially to lessen competition or tend to create a monopoly in any 
line of commerce. In my opinion, a complete defense should not be granted to 
discriminatory practices that will suppress competition or foster monopoly. 

Respectfully yours, 
Wirr1amM C. Kern, Commissioner. 

Senator Kerauver. Thank you very much, Mr. Rowe. Tell us 
something about the United States Wholesale Grocers’ Association. 
How many members do you have ¢ 

Mr. Rows. The United States Wholesale Grocers’ Association is an 
organization of independent food distributors, that is, wholesale food 
distributors, and has its headquarters here in Washington. 

Our membership consists of 438 parent or head houses that are dues- 
paying members. That does not include their branches, in addition 
to one each in Alaska, Hawaii, and even one in Canada. 

Senator Keravuver. You are speaking for all of the members of 
your association ? 
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Mr. Rowe. Yes, sir. As I say, our attorney drew the first draft 
of what became the Robinson-Patman Act after it was amended and 
went through Congress. And we have been supporting that by resolu- 
tions every year since. 

Senator Kerauver. Do you feel, Mr. Rowe, that the passage of this 
amendment is necessary for the prote ction of the legitimate interests 
of the wholesale grocers, as well as the food retailers? 

Mr. Rowe. Both the wholesalers and the retailers, because we sell 
to the retailers who are competitive with the larger organizations who 
might and would all likely be the ones that would get this sort of a 
discrimination. 

Senator Langer. Does your membership include just the East or 
every State in the Union, Alaska, Puerto Rico and Hawaii? 

Mr. Rowe. No, sir. We are only in 38 States, and we have 1 in 
Alaska and 1 in Hawaii. 

Senator Lancer. Thank you. 

Senator Krrauver. Senator Dirksen. 

Senator Dison. I do not think of any questions. 

Senator Lanorr. Tow old is your organization, Mr. Rowe? 

Mr. Rowe. It was organized in 1933. 

Senator Lancer. Thank you. 

Senator Kerauver. Who is the president? 

Mr. Rowe. Under its present name? 

Senator Krrauver. Who is the preside nt of it now? 

Mr. Rowe. The president is Gus Covington, of Kentucky. 

Senator Kerauver. I think, for the record, if you will file a letter- 
head giving the names of the officers of your association it will be 
printed following your statement. 


Mr. Rowr. Yes. You want a letterhead showing that? 
Senator Kerauver. Yes; just showing the officers. 
Mr. Rowe. I will file that; yes, sir. 

(The information is as follows:) 


Unrrep STATES WHOLESALE GROCERS ASSOCIATION, INC. 


President : Gus C. Covington, Covington Bros. & Co., Mayfield, Ky. 
Chairman of the board: V. D. Youngblood, Southern Wholesale Co., Brookhaven, 
Miss. 
Vice president and chairman of the executive committee: Wililam M. Armstrong, 
Armstrong Grocery Co., Sharon, Pa. 
Vice president and vice chairman of the executive committee: Van Salley, Salley 
Grocer Co., Bernice, La. 
Treasurer: R. W. Gibson, Mountain Wholesale Co., Lothair, Ky. 
Executive vice president: Harold O. Smith, Jr., Washington, D.C. 
Vice president and secretary; R. H. Rowe, Washington, D.C. 
Vice presidents : 
Claud H. Brown, Clayton-Brown Co., Memphis, Tenn. 
Alfred K. Hagedorn, West Point Wholesale Grocery Co., West Point, Ga. 
Wilbur Hartley, Hartley Grocery Co., Columbia, 8. C. 
Voris King, Kelly, Weber & Co., Inc., Lake Charles, La. 
Robert W. McCune, Potter-McCune Co., McKeesport, Pa. 
Drayton McLane, McLane Co., Cameron, Tex. 
Edward H. Russell, P. P. Williams Co., Vicksburg, Miss. 
Royce C. Wood, Groce-Wearden Co., Victoria, Tex. 


Senator Kerauver. Mr. C. M. McMillan. 


Mr. McMillan, you are listed as executive secretary of the National 


Candy Wholesalers Association. Do you have copies of your state- 
ment ¢ 
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Mr. McMitian. Yes; I have. Mr. Collins hasthem. And it is very 
brief. But when you get it before you, 1 would like to highlight 
1 or 2 paragraphs. 

Senator Kerauver. The full text of your statement, will be printed 
in the record at this point, Mr. McMillan, and then you can sum- 
marize it as you wish. 

First, let us ask a question or two about the National Candy Whole- 
salers Association. 

You say it includes 900 independent wholesale distributors? 
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Mr. McMu1an. That is right—confectionery and related items, 
including tobacco and specialty food items. 

Senator Kerauver. It is nationwide? 

Mr. McMuzan. We have all except one State—that is Nevada. 

Senator Krrauver. You do not have any members in Nevada? 

Mr. McMituan. No. 

Senator Krrauver. You are speaking for all of the members of 
your association ? 

Mr. McMinuan. Yes, sir; and for a lot of others. We are a new 
group, about 11 years old, probably one of the smaller groups in the 
country. But we represent a volume of half a billion dollars worth of 
confectionary at wholesale, a billion dollars at retail. 

Senator Kerauver. All right, Mr. McMillan, tell us anything about 
it you want. 

Mr. McMitxan. I want to call your attention to the last paragraph, 
which I will read, of that first page. 

I am not a lawyer and therefore will not attempt to discuss this 
measure in legal terms. I can only say that I believe the law should 
not permit a seller to meet competition with discriminatory prices 
if the result is to destroy competition among competing buyers 
and tends toward creating monopoly. 

If you will follow me on the next page, the second paragraph, I 
would like to point out that our opinion is pretty well in agreement 
with that expressed by Federal Trade Commissioner William C. Kern, 
4 in a letter to this committee, on March 1. I will read just a brief 
5 quote from his letter: 
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‘| Under the provisions of S. 11 a seller is still free to meet a competitor’s price 
| by nondiscriminatory means, Competitive price attacks in any market may be 
met by a price reduction to all purchasers in the market, provided that no pri- 
mury line injury develops. 

Mr. Chairman, if the committee did not have a copy of Commis- 
sioner Kern’s letter I would like permission to provide one. I meant 
to bring one with me, but I failed to do so. But I will be glad to 
provide it. 

Senator Kurauver. We have a copy of the letter. And I think it 
may be received and will be printed in the record as previously stated. 

Mr. McMitian. Thank you very much. 

I would like to point out one further thing about one instance 
of violation under 2 (f) of the law which might very well have been 
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the basis of good-faith defense if the sellers had pleaded it. And if 
this Supreme Court decision had been in effect at that time, I think 
that they might have. It would only take one large coercive buyer 
in a market to lay the groundwork for pyramided 2 (a) discrimina- 
tions under an interpretation to which the Supreme Court’s decision 
is susceptible and which incidentally was the interpretation placed 
upon it, I believe, in the Baleau Ice Cream case. I refer to the well- 
known FTC case against the Automatic Canteen Co. We have been 
close to that case, having been intervenor on the side of the Federal 
Trade Commission. 

I will not go into the details without specific request, but I will say 
that here was a case where the discriminations were pyramided as 
much as any instance that I know of on record, and the worst part 
about it—and I am now referring to the bottom of page 3—is that 
the granting of the discriminatory pricing is almost always secret. 

That is one of the main problems of enforcement of the Robinson- 
Patman Act. Once the discriminatory prices are finally discovered, 
it might take an expensive and time-consuming investigation to try 
to unravel the pyramided violations to determine who was the first 
offender. 

Obviously, all who were caught might claim the meeting of com- 
petition defense. 

It would, therefore, be difficult, to say the least, to effectively en- 
force section 2 (a) of the law in this industr y. 

And in conclusion, Mr. Chairman and gentlemen, I want to thank 
you for the privilege of presenting this statement "and to urge this 
committee to recommend to the Senate the passage of H. R. 1840, 
which I believe is exactly the same as S. 11 except for the preamble, 
and to do this to strengthen what we have come to recognize as the 
“Magna Carta” of small business, the Robinson-Patman Act. 

(The prepared statement of Mr. C. M. McMillan is as follows :) 


My name is Clarence M. McMillan. I am executive secretary of the National 
Candy Wholesalers Association, Inc. This organization’s membership includes 
approximately 900 independent wholesale distributors of confectionery and re- 
lated items, including tobacco and specialty food items. 

All of the wholesaler members are known as independent distributors. All of 
them sell primarily to the independent retailer and provides him with services 
which he could not obtain generally if the wholesale distributor was eliminated 
from the economy. These independent distributors handle the distribution of 
approximately $1 billion worth of confectionery, calculated at retail prices. 

We appreciate the opportunity that has been afforded us of joining with those 
who favor S. 11 and H. R. 1840. We would like to reiterate the opinion we 
gave in a statement filed with this committee last year that we believe S. 
11 is necessary to plug the loophole created by the interpretations which are 
being placed upon the Supreme Court’s decision in the Standard Oil of Indiana 
case relating to “good faith meeting of competition.” 

I am not a lawyer and therefore will not attempt to discuss this measure in 
legal terms. I can only say that I believe the law should not permit a seller 
to meet competition with discriminatory prices if the result is to destroy com- 
petition among competing buyers and tends toward creating a monopoly. 

I can well understand how some might feel that a seller would be unfairly 
discriminated against if he were not permitted to meet the lower price of a 
competitor. But which is more important to the economy: protecting an indi- 
vidual seller; or protecting the rights of all the competing buyers? Which will 
benefit the consumer more? 

As Federal Trade Commissioner William C. Kern declared recently in a letter 
to the Senate Judiciary Committee; “Under the provisions of §S. 11 a seller is 
still free to meet a competitor’s price by nondiscriminatory means. Competi- 
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tive price attacks in any market may be met by a price reduction to all pur- 
chasers in the market, provided that no primary line injury develops.” 

Furthermore, it would take only one large coercive buyer in a market to lay 
the groundwork for pyramided 2 (a) discriminations under an interpretation 
to which the Supreme Court’s decision is susceptible, namely, that the meeting 
of an unlawful price can be a complete defense. Take the well-known FTC 
case against the Automatic Canteen Co. Here was an aggressive buyer who 
apparently was able to persuade one or more “hungry” manufacturers to re- 
duce their prices in excess of the due allowances for savings in cost. All of 
the other sellers who subsequently met these prices probably could have claimed 
the “good-faith meeting of competition” defense under the above interpreta- 
tion, and on this basis might have escaped successful prosecution by the Federal 
Trade Commission. (The subsequent dismissal of all the complaints against 
sellers in this case, except one, made unnecessary such a defense. The com- 
plaints, you recall, were dismissed on all counts despite the fact that the Com- 
mission indicated no criticism of the 2 (a) count.) 

With the limitations placed upon section 2 (f) of the Robinson-Patman Act 
by the Supreme Court in the Automatic Canteen case, it is not hard for me to 
visualize a similar buyer being able to first obtain a low price from one seller 
and then to pyramid it with hundreds of other sellers. Perhaps in time the 
first seller and the buyer might be found to be in violation of the law. But the 
damage to this particular buyer’s competitors in hundreds of markets will have 
been magnified many times over through the simple good-faith defense of many 
other sellers. 

Independent wholesalers and retailers are today facing a life and death 
struggle with the large corporations, such as Automatic Canteen Co. and the 
chain drug and chain grocery retailers. The growth of the supermarkets and 
their increased importance in the distribution of confectionery and other foods 
is an example of the problem faced. Supermarkets are big business in the 
retail field, if for no other reason than the required capital investment which 
makes it almost impossible for the individual retailer to become a supermarket 
operator. The supermarkets, as a rule, buy confectionery directly from the 
manufacturer, and by use of their large purchasing power might well be able 
to secure extremely low prices from one of the many smaller confectionery 
manufacturers, even though such prices are illegal. Having done so, these 
supermarkets could then pyramid their advantages to purchases from hundreds 
of other confectionery manufacturers who could protect themselves under the 
“meeting of competition” defense. 

The Automatic Canteen case, which finally came to light many years after 
the discriminatory practices began, is illustrative of the fact that the granting 
of discriminatory price is secret. That is one of the main problems of enforce- 
ment of the Robinson-Patman Act. Once the discriminatory prices were finally 
discovered, it would take an expensive and time-consuming investigation to try 
to unravel the pyramided violations to determine who was the first offender. 
Obviously, all who were caught might claim the “meeting of competition” de- 
fense. It would therefore be difficult, to say the least, to effectively enforce 
section 2 (a) of the law in this industry. 

I believe that one of the clearest statements I have read on the importance 
of S. 11 is that from which we quoted earlier by Federal Trade Commissioner 
William C. Kern in a letter which he addressed to this committee on March 1, 
1956, which you no doubt have in your files. If not I have a copy here. I re- 
spectfully urge that this be included in the record of these hearings if it has not 
previously been inserted. What Commissioner Kern has said here with respect 
to S. 11, applies equally to H. R. 1840 which was passed by the House, along with 
the preamble from H. R. 11, and is now before your committee. I commend it to 
you for your careful consideration. 

I want to thank you for the privilege of presenting this statement and urge 
this committee to recommend to the Congress the passage of H. R. 1840 to 
strengthen what we have come to recognize as the magna carta of small business, 
the Robinson-Patman Act. 


Senator Keravuver. Senator Langer, do you have any questions ? 

Senator Lancer. No questions. 

Senator Keravuver. Senator Dirksen ? 

Senator Dirksen. No questions. 

Senator Keravuver. We thank you very much, Mr. McMillan for 
your appearance here. 
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Mr. McMitzan. Thank you. 

Senator Krrauver. Mr. Burger, will you come around? We are 
glad to see you, Mr. Burger. You are the vice president of the Na- 
tional Federation of Independent Business, with headquarters in 
Washington. We have a brief statement here from you. Do you 
wish to read that? 


STATEMENT OF GEORGE J, BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Buraer. I would like to read that. 

Senator Krrauver. Do you want to tell us a word or two about 
your association ? 

Mr. Burorer. The National Federation of Independent Business 
is a nonprofit organization, organized under the laws of the State of 
California. 

Its head office is at Burlingame, Calif., with regional offices in New 
York City, Cincinnati, Chicago, and Washington, D. C. 

Its membership is made up exclusively of independent business and 
professional men—all individual voting members. 

Senator Keravuver. About how extensive is the membership? 

Mr. Burcer. Nationwide, in every State in the Union. Its mem- 
bership is approximately 102,000 individual voting members. 

I am George J. Burger, vice president and Washington represen- 
tative of the National Federation of Independent Business. I am 
appearing here solely for the membership of the federation. 

We represent independent business and professional people in all 
vocations from all parts of the country. We have the largest directly 
supporting membership of any business organization in the country. 

Our position on legislation is dictated directly by our membership. 
We poll our members on all important issues, and are committed by 
their majority vote. 

Our members desire enactment of S. 11. We take this position be- 
cause of their vote in mandate No. 193, on S. 1357, 82d Congress. 
Eighty-two percent of our members who voted on that issue favored it. 
The bill is substantially the same as S. 11 which you are now con- 
sidering. 

In my complete statement which I am asking to be made a part of the 
record of the hearings at this point, from which I quote 

Senator Kerauver. Without objection your fuller statement will be 
made a part of the record and printed in the record at the conclusions 
of your statement. 

Mr. Buroer (reading) : 

sig-business interests have consistently fought against this law (Robinson- 


Patman Act). It is self-evident from their action they realize for the first time 


efficient small business would be placed on parity with others so they could fairly 
compete. 


In a message to Members of the House of Representatives under date 


of May 22, when the discharged petition to House Resolution 414 was 
completed, I said : 


With the recent action of the Federal court in the Standard Oil of Indiana case, 
immediate action on H. R. 11 is more important than ever to protect the future 
of independent business of this Nation. Destroy the effectiveness of the Robinson- 
Patman Act and small business can close its doors. 
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Mr. Chairman and members of the committee, I have gone through 
the school of hard knocks like many thousands of others who owned 
and operated independent businesses and irrespective of how efficient 
an independent business institution may be and no matter how well 
financed the independent business institution may be, it is impossible 
to compete with unfair competition that appears to be in violation 
of Federal laws. 

Not alone in my heretofore private business, but in the 10 years or 
more as an executive officer of the National Federation of Independent 
Business, which, by the way, comprises all types of independent busi- 
nesses, to review the correspondence as to unfair competitive conditions 
faced by the Nation’s independent business, I say to you in all sincerity 
in their behalf, there is need for your committee to report out 
immediately S. 11. 

It is my hope that the Senate will duplicate the action of the House 
where the vote was practically unanimous on the companion bill. 

(The prepared statement is as follows :) 


1 am George J. Burger, vice president and Washington representative of the 
National Federation of Independent Business. I am appearing here solely for 
the membership of the federation. 

We represent independent business and professional people in all vocations 
from all parts of the country. We have the largest directly supporting member- 
ship of any business organization in the country. 

Our position on legislation is dictated directly by our membership. We poll 
our members on all important issues, and are committed by their majority vote. 

Our members desire enactment of S. 11. We take this position because of 
their vote, in mandate No. 193, on S. 1357, 82d Congress; 82 percent of our 
members who voted on that issue favored it. The bill is substantially the same 
as S. 11 which you are now considering. 

As you know, S. 11 is intended to reverse the 1950 decision of the United 
States Supreme Court in the Indiana Standard case. There, the Court ruled 
that a supplier may defend himself completely and finally against charges of 
unfair price discrimination, springing from the grant of special low prices to one 
but not all his customers, if he can show that he offered the special low price in 
good faith to meet an equally low offer by a competitor. This defense would 
hold regardless of injury created among his customers denied the special low 
prices. 

We do believe there is need for this bill to become law. Here’s why: 

For instance, let’s consider the following situation which could easily arise: 
A large supplier is selling through both a giant, mass-merchandiser and a large 
number of smaller, independent retailers competing with the mass-merchandiser. 
Due to certain economies, the supplier is extending a lower price to the mass- 
merchandiser than to his independent outlets. But the differential does not give 
the mass-merchandiser unfair advantage over his independent business com- 
petitors, and is defensible under the antitrust laws. 

Fine and good. 

Then a second large supplier decides to cut in on this mass-merchandiser and 
offers a much lower price than the merchandiser is receiving. The first supplier 
has the choice of either holding his price and losing the account, or of cutting 
the price to meet competition. Quite humanly, he decides to do the latter. 

But for one reason or another he decides against cutting prices proportionately 
to his other outlets, the independents who are competing with the mass-merchan- 
diser. The differential between them and the mass-merchandiser has become so 
big they can’t cope with it, and are squeezed profitwise and forced out. 

This would be the situation: A large supplier cutting his prices in good faith 
to meet the competition of another supplier—a giant mass-merchandiser customer 
receiving the benefits of the price cut and reflecting them in its selling—many 
smaller, independent business competitors not receiving any reductions, and being 
pinned to the wall. 

Under the law as it now stands, these independents would have no recourse, 
no protection at all—theirs’ would be but to stand and die. And after they had 
died, perhaps, the law could be used to break up a full-blown monopoly. 
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S. 11 would change this situation, would give such independent 
businessmen the protection they need. As we see it, the bill offers no 
doctrinnaire approach to or solution of the problem. It recognizes 
that there are real and honest needs for meeting competition. To this 
end, it allows the “good faith” meeting of competition to remain a full 
and complete defense to unfair pricing charges where one, or a few 
unfavored firms are injured. It attempts only to cope with wide- 
spread injury such as is described above. 

And make no mistake, gentlemen, such monopoly damage has 
occurred due to unfair pricing. With my own eyes I have seen it in the 
tire industry. Others have seen it in the grocery and yet other fields. 
What has happened before can happen again. 

That is basically why our members favor this bill and urge it be 
enacted into law. 

Now, we realize it may be argued that by preventing such meeting 
of competition in good faith, the interests of the firm involved may be 
injured. We are not happy about this, for we wish no one damaged. 
But we think that such firm has an obligation to maintain such effi- 
ciency that it can meet competition, and when lowering prices to one 
customer lower them to all. Within the past year one large firm testi- 
fied before Congress that, as a matter of policy, when it cuts prices for 
one customer its cuts them for all. What it can do, others should be 
able equally to do. 

It may be argued, too, that perhaps the firm trying to take this 
business away may itself be discriminating among its customers in 
offering the lower prices, and confronting the first firm with an unfair 
situation. Our only observation here is that to guard against such 
contingency, Congress should equip the antitrust agencies with ability 
to curb such an occurrence. 

But even if this is not done, if it is not “practical,” then we think 
basically what you gentlemen of this committee are confronted with is 
a problem involving the weighing of damage to one against damage to 
the other, of benefits and protections to one against benefits and pro- 
tections to the other. 

Frankly, our members believe that our small, independent business 
structure is the real backbone of our country, and moreover is one of 
the main economic underpinnings of our very liberties. 

For this reason we believe that when any balancing is done, if this is 
considered necessary, the scales should definitely tip in the direction of 
independent, smaller business men. 

I have watched patiently the operations of the Robinson-Patman 
Act these past 20 years. In the first instance when it became a law I 
held to the premise the “Magna Carta” for small business had arrived 
for the first time in our Nation’s economy. It is my belief that 
thousands upon thousands of small businesses held to the same view, 
and I must confess, after observing the scene for 20 years, that small 
business of this Nation has been disappointed in the results obtained 
under the law as a result of : (1) The many interpretations placed on 
the act by the courts; and (2) what can be commonly called a 50-50 
decision action in the Federal Trade Commission. 

Big business interests have consistently fought against this law. It 
is self-evident, from their action, they realize that for the first time 
eflicient smal] business would be placed on parity with others so they 
could fairly compete. 
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So it behooves members of your committee, if they are desirous of 
maintaining the free enterprise system and the millions of small busi- 
nesses of all descriptions, to take every action to protect the overall 
good of the Robinson-Patman Act, and that no attempt, direct or in- 
direct, be made to weaken or nullify this major law. 

In view of this we urge your favorable action on S. 11. 

Senator Kerauver. Thank you very much, Mr. Burger. Senator 
Langer, do you have any questions ? 

Senator Lancer. How long have you been Washington representa- 
tive of this organization ? 

Mr. Burorer. Beg pardon? 

Senator Lancer. How long have you been the representative here 
in Washington ? 

Mr. Burger. I have been representing the federation since May of 
1947. 

Senator Lancer. I just want to compliment your organization in 
having you here because you have been a great help to me. 

Mr. Bureer. Thank you very much. 

Senator Lancer. I thank you very much. Your constant advice in 
analyzing these bills is a great help. 

Mr. Burorr. Thank you very much. 

Senator Kerauver. Senator Dirksen ? 

Senator Dirxsen. I have no questions except to express my pleasure 
in seeing my old friend, George Burger. 

Mr. Burcer. Thank you, Senator Dirksen. 

Mr. Sreevey. Mr. Burger, you stated that you were affiliated with 
the federation for over 10 years. Prior to that time what was your 
occupation ? 

Mr. Buroer. I owned and operated an independent automobile 
supply business. I entered the business in March of 1909. I owned 
my own business in December of 1911—tires, tubes, and accessories— 
and carried on that business practically up to 1940. 

So I say that I have had the school of hard knocks. And I know 
in the industry that I was in, it was notorious for the prices, the secret 
prices, extended to a few, and denied to many of its customers, which 
was paramount and prevalent in that section of the automobile 
industry. 

Mr. Sreetey. You had firsthand experience with the workings of 
the provisions of section 2 prior to the 1936 amendment ? 

Mr. Burocer. Exactly. 

Mr. Seetey. And how would you describe the experience since that 
time as compared with your experience prior to the amendment ? 

Mr. Burcer. Well, we always looked upon, or I always looked upon, 
the Robinson-Patman Act as the magna carta for small business. I 
regret to state that, in my opinion, there should have been more vigor- 
ous action upon the part of the Federal Trade Commission in the en- 
forcement of the Robinson-Patman Act and if there had been, we 
would not be here today probably asking for relief. 

Mr. Sretry. Thank you. 

Senator Kerauver. Well, Mr. Burger, I want to add my word of 
thanks to you for your solicitude always in looking after the interests 
of the little-business man, and for your help to me from time to time 
on various matters of this kind. We thank you very much, sir. 

Mr. Burcer. Thank you very much. 
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Senator Kerauver. Mr. Jack T. Jennings, assistant director, Wash- 
ington office, Cooperative League of the United States. We are glad 
to have you present, Mr. Jennings, to testify. You filed a statement 
which can be printed in the record in full at the conclusion of your 
testimony. You can summarize or handle your own testimony as 
you Wish. 

irst, tell us about the Cooperative League of the United States. 


STATEMENT OF JACK T. JENNINGS, ASSISTANT DIRECTOR, WASH- 
INGTON OFFICE, COOPERATIVE LEAGUE OF THE UNITED STATES 


Mr. Jenninos. I shall read, Mr. Chairman, the opening paragraph 
which explains that I am Jae KT. Jennings. I am assistant director 
of the Washington oflice of the Cooperative League of the United 
States. ‘The Cooperative League is a national federation of consumer, 

supply, and service cooperatives. Its affiliated member organizs tions 
include in their members hip approximately 13 million different fam- 
ilies who own cooperative businesses of various kinds through which 
they obtain farm supplies, insurance, consumer goods, electric power, 
savings and credit, health services, housing, and other needs. ‘These 
people are providing the solution to their own economic problem and 
supplying their own economic needs without relying upon the Gov- 
ernment or wy other outs ide agenc! 1e@S, 

We appear here today in support of H. BR. 1840 or S. 11. We are 
most gratified that the House with the superior work of Congressman 
Wright Patman has overwhelmingly passed TI. R. 1840, Without 
Congressman Patman’s strength and perserverance we probably would 
not have had this legislation before us today. 

We are grateful to you, Mr. Chairman, for introducing S. 11, the 
companion bill, and we would support that 100 percent, of course. 

We feel that this bill is urgently needed. The events since the 
Supreme Court decision in the Standard Oil of Indiana case clearly 
show why. 

The good faith provision has been upheld in one court case and 
others are pending. ‘Two Federal Trade Commissioners have switched 
their opinions meanwhile for the amendment, on the grounds that the 
good faith provision makes the Robinson-Patman Act unenforceable. 

We have been saying the same thing for 5 years. 

My statement is very much the same as we have said before. I feel 
that there is nothing I can add. 

I appreciate, too, very much the thoroughness with which the two 
gentlemen this morning went into this amendment. I feel there is 
nothing new that I can add to that. 

As I said, we hope that the Senate will get this bill ready before 
the end of this session. 

Senator Kerauver. I have heard it argued, Mr. Jennings, that this 
anendment might adversely affect prices to the consumers, and that 
it would prohibit big companies from selling to one or more groups 
of its customers at Jower prices, and cause all of the other com- 
petitors to bring down their prices—that is one of the arguments that 
is sometimes made against this bill. 

Do you represent the consumers ¢ 
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Mr. Jennines Yes. 

Senator Krrauver. What do you say about that? 

Mr. Jenninas. We feel very much as John Nerlinger explained 
this morning and I believe Mr. Bison did, too, that it is true that a 
price discrimination may for a time benefit the consumer, just for a 
time, 

Senator Kerauver. Like in the heat of a gasoline war ¢ 

Mr. Jenninas. Yes. But for the long run the price discrimina- 
tion is disastrous i. the consumer in the fact that it gives the powers 
that be, that want to discriminate and increase their economic power, 
a chance to use price discrimination as a means to further monopolize. 
And once a monopoly is set up, the consumers do not benefit. The 
monopolies are always against consumers. 

So we feel that we have thorough justification in supporting S. 11. 

There may be examples that can be pointed out to me that would 
prove otherwise, but I have never seen any price discrimination work 
in favor of the consumer, 

Senator Kerauver. Is it not generally true that the price discrimi- 
nation works in favor of the consumer for a short time in a local sec- 
tion where they have a gasoline war on, for example, and trying to 
put somebody out of business, that the consumers in other sections 
are paying for any tempor: ary benefit that might be received by the 
people in that loc al section? And sooner or later after the competi- 
tion is removed or after the war is over, then prices go back up or 
even higher with less competition to keep them down ? 

Mr. Jenntnas. I pointed that out in my statement. In fact, there 
was a case here that the Justice Department acted on, I think, around 
the first of the year, where a leading chainstore had chosen the old 
A. and P. tactic of going into an area in Texas, and lowering its 
prices to the consumer in order to drive out competition, And Justice 
ucted against that action, saying that this was against the antitrust 
laws. 

The end result would have been, of course, for this particular chain 
to reduce its prices, get its customers in there, eliminate competition, 
go on to another area, after they had won the battle, and raise the 
prices then to what the traffic would bear. 

So the consumers appear to benefit a little while, but they begin to 
pay, little by little, more for their food or other commodities to the 
point where then something else has to take place to break up the 
monopoly that has set in. It is very difficult. 

Senator Kerauver. Senator rane r 

Senator Lancer. What is your opinion of these penny sales? 

Mr, Jenninas. The what, Senator? 

Senator Lancer. Where you pay so much for a product and then 
for the second product you pay 1 cent? 

Mr. Jennies. Well, as I understand that, a leading drug chain 
has been using that particular practice for years, It seemed to me 
that the Government looked into that a short time ago and found 
that the retail price, the asking price, for these various drugs, com- 
pared with the everyday price, was quite different—there was quite 
a differential. And as a matter of fact, the 2 for the price of 1 ia 1 
cent was not such a big bargain after all, because they merely put a 
fictitious asking price on the. ticket, just as if you were to go into any 
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other store and buy, say, a television set which is advertised at $700 
and they say, “Well, it is on sale today for $500.” Actually, they 
never sold any at $700. It is just the way they mark up the tickets, 
you see. 

This seems to be quite prevalent in some of the drug products, 
particularly. 

Senator Lancer. Do you think that that method is used sometimes 
in order to wipe out a competitor ? 

Mr. JENNINGS. Well, I do not know of any examples of that. I am 
not sure that this particular drug chain has wiped out any of its com- 
petitors from its l-cent sales. I understand it holds them about twice 
a year. 

I would say that if it beeame a widely practiced operation that it 
might do damage to the other competitors. 

Senator Langer. I wonder, Mr. Chairman, if we could have Mr. 
Jennings’ background. 

Senator Kerauver. Yes; give us your background, Mr. Jennings. 

Mr. Jennrnas. Well, gentlemen, I am a Hoosier, by birth. 

I was unfortunate in losing my parents when I was 6 years old, and 
lived with my relatives for many years, until the depression, when I 
was put out on the farm to earn my way through the eighth grade and 
high school. 

During the time on the farm I became interested in journalism and 
chose to take courses at Indiana University in journalism, when I was 
able to go to college. 

There I tried to work my way through and my health broke. I was 
working too hard. Depression days were not easy to make money for 
a youngster like me. 

So I started working on a newspaper and this newspaper was pub- 
lished by the Indiana Farm Bureau Cooperative Association, I think 
probably the Indiana or the Hoosier Farm Bureau Life Insurance Co. 

So my early experience with cooperatives began in those years back 
in 1938. 

I was with that particular paper for 8 years; set up a similar chain of 
newspapers in Ohio for the Ohio Farm Bureau and the Ohio Farm 
Bureau Cooperative Association in 1946 to 1950. And I have been 
with the Washington office of the Cooperative League since 1950. So 
I have been about 18 or 19 years in cooperative work. 

Senator Lancer. We thank you very much. 

Senator Kerauver. Senator Dirksen ? 

Senator Dirksen. I have no questions. 

Senator Kerauver. Mr. Seeley. 

Mr. Sre.ry. No questions. 

Senator Kreravuver. Mr. Collins? 

Mr. Couurns. No questions. 

Senator Krrauver. Thank you very much. We appreciate your 
contribution to the subject matter. 

(The prepared paper of Mr. Jennings is as follows :) 

Mr. Chairman and members of the committee, my name is Jack T. Jennings. 
I am assistant director of the Washington office of the Cooperative League of 
the U.S. A. The Cooperative League is a national federation of consumer, supply, 
and service cooperatives. Its affiliated member organizations include in their 


membership approximately 13 million different families who own cooperative 
businesses of various kinds through which they obtain farm supplies, insurance, 
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consumer goods; electric power, savings and credit, health services, housing, and 
other needs. These people are providing the solution to their own economic 
problem and supplying their own economic needs without relying upon the 
Government or any other outside agencies. 

We appreciate very much the opportunity to appear before this committee and 
once again to make the Cooperative League’s position clear on price discrimina- 
tion and monopoly practices. As you know, Mr. Chairman, we have worked 
closely throughout the years with representatives of legitimate independent 
small business, farm, labor, cooperative, and consumer groups on these problems. 

We are most gratified that the House, with the superior work of Congressman 
Wright Patman, has overwhelmingly passed H. R. 1840. Without Congressman 
Patman’s strength and perseverance, we probably would not have had this 
legislation. 

Passage of H. R. 1840 or the companion bill 8. 11 by the Senate is urgently 
needed. Events since the Supreme Court decision in the Standard Oil (Indiana) 
case clearly show why. The “good faith” provision has been upheld in one court 
case, and others are pending. Two Federal Trade Commissioners have switched 
their opinions meanwhile for the amendment on the grounds that the “good 
faith’ provision makes the Robinson-Patman Act unenforceable. We have 
been saying the same thing for 5 years. 

Cooperatives, by their very nature, are opposed to any legislation which would 
strengthen the hand of monopoly and destroy a free economy. Cooperatives 
are our greatest bulwark against monopoly and exploitation of farm and city 
consumers, because they are owned by the people served. Those who buy from 
themselves are not anxious to engage in monopolistic practices because service— 
not profit—is their objective. Our member organizations are autonomous, free 
enterprises, and thus have a great stake in preserving a free democratic 
economy. 

Our cooperatives have worked closely with small business on both the local 
and national levels. We realize that if small business is lost to monopoly, our 
cooperatives will certainly have no chance for survival. We believe informed 
small-business men realize the reverse is also true. Co-ops are small businesses 
which help keep the money in communities to support other small businesses. 

Price discrimination has always been an indispensable weapon of monopoly 
interests. Nearly a century of experience with monopoly practices demonstrates 
the evils of discrimination. The old Standard Oil trust and many other monop- 
olies used price discrimination to gain and perpetuate their power. 

H. R. 1840 is designed to plug a loophole in the existing Robinson-Patman 
amendment to the Clayton Act. This loophole arose out of the decision of the 
Supreme Court in the Standard Oil of Indiana case. The Court held that “good 
faith” is a complete defense to a charge of price discrimination under the 
Robinson-Patman Act. 

The original intent of the Robinson-Patman Act was to give all businesses, 
large and small, an equal opportunity in the competitive race for survival. It 
was written at a time when small firms were being driven out of business. 
Buyers for large firms were obtaining price concessions which enabled them to 
sell at prices the smaller firms could not meet, regardless of their efficiencies. 
Favoritism on the purchasing level was replacing efficiency in the market place 
Congress was sympathetic to the small-business man. In passing the Robinson- 
Patman Act, it wisely decided that a seller must not discriminate in price where 
such discriminations are not justified by differences in his costs of servicing 
different customers, or where the effect of such unjustified discriminations may 
substantially lessen competition or tend to create a monopoly. 

H. R. 1840, it seems to us, spells out this principle more closely. 

We are hopeful that the Senate will now pass this bill. We have witnessed 
too many cases where big chains can destroy smaller competing businesses by 
selling at low prices in an area. After destroying the competition, the firm can 
move on to another community to repeat its action. When the competition is 
dead, then the firm raises prices as high as the traffie will bear. 

Under the present interpretation of the act, the Government is stopped from 
issuing a cease-and-desist order against a firm charged with price discrimination 
if this firm can show he discriminated in “good faith.” Thus, the firm is free 
to continue the practice regardless of its effects on competition and monopoly. 

“Good faith” is a wonderful term, but it has lost its original meaning. It 
used to be synonymous with “good will” and “fair play.” It now has just be- 
come a legal device to cover up monopolistic practices. 


79800—56——9 
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If this legal dodge of good faith opens the floodgates to price discrimination, 
co-ops Will be one of the prime targets by firms interested in strengthening their 
own economic power. Co-ops are organized producers and consumers. In 
many areas they serve as a “yardstick” operation in a particular field. Big 
firms are not anxious to feel this kind of competition and will use any means 
to destroy it. Those appearing against H. R. 1840 should be forced to honestly 
answer why they oppose this legislation. 

The “good faith” interpretation seems to be easily met, and big firms are 
practically given a hunting license to go out and pick off their smaller competi- 
tors. Certainly, the original objectives of the Robinson-Patman Act are violated 
by such practices. 

We feel that H. R. 1840 will strengthen the law. We sincerely hope that any 
action Congress takes will serve to strengthen, rather than weaken, the anti- 
trust provisions. We are hopeful, too, that sympathetic agencies will admin- 
ister these laws. 

Senator Kerauver. Mr. Angus McDonald, we are glad to have you 
here and see you. 

Mr. McDonald is the assistant legislative secret ary for the National 
Farmers Union, Washington, D. C ., and he is very helpful to those 
of us interested in farm legislation on matters that “have been coming 
before Congress for many, many years. 

Senator Lancer. He is one of the experts. 

Senator Krerauver. Yes, one of the experts. 

Senator Lancer. A great help, indeed, to us. 

Senator Krrauver. He is a generous expert. He does not mind 
giving a lot of time. 

Mr. McDonaip. Thank you. 

Senator Lancer. I just wish all of the other cooperative organi- 
zations would do the same. We certainly can use all of the help that 
they could give us. 

Senator Kerauver. Have you got a statement ? @ 

Mr. McDonaxp. Mr. Chairman, I have a statement here I would 
like to read, just a little of it, and file the rest. 

Senator Kerauver. Let that statement be filed in full in the record 
and you can read or summarize any parts of it you wish. 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY, NATIONAL FARMERS UNION 


Mr. McDonatp. Thank you, Mr. Chairman. 

We are appearing here in support of H. R. 11 which would amend 
the Robinson-Patman Act with reference to equality of opportunity. 

The bill we feel is necessary because of the decision of the United 
States Supreme Court in the Standard Oil case and because of certain 
coercive, unfair practices carried on by the big oil companies, and 
other business groups. 

I call attention to a letter dated March 1, 1956, from William C. 
Kern. This letter, Mr. Chairman, has already been discussed, and 
referred to several times. 

Senator Kerauver. It has been printed in the record. 

Mr. McDonatp. Yes, sir. Mr. Kern does point out, I would like 
to emphasize, that this amendment would correct an infirmity of the 
original Clayton Act which would permit a seller to destroy com- 
petition merely because the large buyer with great economic power 
could dictate a price preference to itself by finding a number of sellers 
willing to charge a lower price than their competitors. 
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Those of us who lived in the 1920's and 1930's remember the wide- 
spread complaints that were made by inaepende nt and rural mere bi ants 
because great chain store companies were putting them out of busi- 
hess by m neans of unfair discriminations and discounts which they were 
receiving from big sellers. 

I call the committee’s attention to the famous A. & P. case. 1 have 
introduced into the record before this committee nd other committees 
of the Congress documentation which was made available in this par- 
ticular case whereby farmers’ cooperatives and sinall-business men were 
adversely affected by these price discriminations which threatened 
their economic existence. 

We believe that price discrimination, especially directed to small 
independent merchants and distributors, is only a prelude to a period 
of high prices. 

We emphasize that we are not advocating revision of the law which 
would require a seller to sell at the same price to everyone, if it would 
not affect competition. 

We believe that the consumer should benefit from as low prices as 
possible, but we believe that the small independent buyers should be 
able to benefit when the price is cut or lowered. 

It appears that price discrimination which adversely affects com- 
petition is being carried on on a widespread seale today. 

In the rest of my statement I give some examples, Mr. Chairman, 
which indicate that discrimination is having a very adverse effect 
on small business and is proof of the necessity of this bill. 

(The prepared statement of Mr. McDonald is as follows :) 


STATEMENT BY ANGUS McDONALD 


Mr. Chairman and members of the committee, | am here to present the position 
of the National Farmers Union in regard to H. R. 11 which would amend the 
Robinson-Patman Act with reference to equality of opportunity, which would 
allow small-business men freedom of choice in conducting their businesses as 
independent enterprises. This bill we feel is necessary because of a decision of 
the United States Supreme Court in the Standard Oil case and because of certain 
coercive unfair practices carried on by the big oil companies. 

I call attention to a letter dated March 1, 1956, from Wm. C. Kern, Com- 
missioner of the Federal Trade Commission to the late chairman of the Senate 
Judiciary Committee. In this letter Commissioner Kern, we feel, correctly 
analyzes the legal situation and the legislative background of section 2 (a) of 
the Clayton Act. Commissioner Kern points out in his letter that the Robinson- 
Patman Act amendment sought to correct an infirmity of the original Clayton 
Act which would permit a seller to destroy competition, merely because a larger 
buyer with great economic power could dictate a price preference to itself by 
finding a number of sellers willing to charge a lower price than their competitors. 

Mr. Kern succinctly reviewed the legislative history of the Robinson-Patman 
Act. Those of us who lived in the 1920's and 30’s remember the widespread com- 
plaints that were made by independent merchants because great chain store 
companies were putting them out of business by means of unfair discriminations 
and discounts which they were receiving from big sellers. I call this committee’s 
attention to my testimony on May 23, 1955, in which I recounted the history of 
the great A. & P. case which was tried by the Department of Justice. Investi- 
gators for the Department of Justice found that in hundreds of instances A. & P. 
was receiving the benefits of price discriminations and discounts and rebates. 
Farmers, cooperatives, and small-business men were adversely affected by these 
price discriminations which threatened their economic existence. Although this 
case was tried under the Sherman Act, practices carried on by A. & P. were 
clearly violations of section 2 (a) of the Clayton Act. This committee may recall 
that at this particular hearing I gave numerous other examples of the way in 
which price discriminations adversely affected small-business men. Price dis- 
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crimination has proved to be the most handy and convenient devise to pave the 
way for a situation in which a few large firms dominate the market place. 

We believe that price discrimination, especially directed at small independent 
merchants and distributors, is only a prelude to a period of higher prices. We 
emphasize that we are not advocating revision of the law which would require a 
seller to sell at the same price to everyone, if it would not affect competition. 
We believe that the consumer should benefit from as low prices as possible, but 
we believe that the small independent buyers should be able to benefit when a 
price is cut or lowered. It appears that price discrimination which adversely 
affects competition is carried on on a wide scale today. 

For example, certain independent bakers doing business in various parts of the 
Middle West are today in a desperate condition because of discriminatory tactics 
of a few nationwide corporations. A committee of the Congress in January this 
year received a petition signed by 48 wholesale bakers in Pennsylvania, asking 
for relief from discriminatory practices which threatened their economic 
existence. 

A congressional committee has received testimony from Mr. Victor Wendelin, 
wholesale baker in Lincoln, Nebr., to the effect that two large baking companies— 
Colonial and Continental—reduced their prices on their pound loaf of bread in a 
marketing area covering a 90-mile radius around Des Moines, Iowa. Testimony 
was to the effect that these companies were selling bread in these areas at 12 
cents a loaf, while at the same time they were selling the same bread in other 
areas at 16 cents. According to Moody Industrials report Campbell-Taggart, 
which owns und controls Colonial Bakery, does business in 57 cities in 20 States. 
In 1954 its assets were reported as $46 million and its sales were $141 million. 

The witness was present last fall when a number of small bakers testified be- 
fore a House committee. These small-business men told a story which I believe 
should give anyone a great deal of concern who believes in our free-enterprise 
system. Several of these local bakers had spent their lives in the business and 
over a period of years had with hard work and ingenuity and initiative built up 
modest fortunes and good businesses. They had gained their place in the eco- 
nomic life of their area by meeting competition honestly and fairly in the market 
place. They had given good service and good quality products to consumers. 

But now they find that their marketing areas are being invaded by these huge 
nationwide concerns because bread is being dumped into the retail stores which 
they serve either at a price far below the cost of production or at no price at all. 
Retail distributors were approached by bakers whose plants were many miles 
away and told that if they would take their bread for a month, they could have it 
for nothing. Others were told they could have free bread, plus a cash bonus, It 
is significant that the two baking companies were operating in this area and were 
meeting each other’s competition. 

Other industries are experiencing the same kind of treatment from big sellers. 
On October 31, 1955, I appeared before the House Small Business Committee and 
told briefly the story of a gasoline retail dealer in Jackson, Miss. It appears that 
the Texas Co., the big seller in this instance, was discriminating in price to 
its customers by claiming that it lowered its price to the particular filling station 
and not to others because this station was confronted with a lower off-brand 
gasoline price by a dealer across the street. I am informed by the officials of 
the National Congress of Petroleum Retailers, Inc. that price discriminations are 
widespread in Kentucky, Louisiana, Florida, New Jersey, and other States. 
They also report that although informal complaints have been received in great 
numbers by the Federal Trade Commission, that no formal complaint has been 
issued by FTC since May 5, 1955. 

Now I come to the official position of the Federal Trade Commission and the 
Department of Justice in regard to the necessity for H. R. 11 and the administra- 
tion of section 2 (a) of the Robinson-Patman Act. 

A great deal has been said about the fine record of this administration. Let 
us look at that record. Let us look particularly at the sec. 2 (a) cases or price- 
discrimination cases. We consider these the most important, 

There were 12 2 (a) cases during the fiscal year July 1, 1953, to June 30, 1954. 
Docket numbers of these cases are as follows: 3977, 5620, 6048, 6045, 5585, 5586, 
5587, 5687, 5677, 5675, 6198, and 6044. The first three were the so-called spark-plug 
cases which were decided months before Howery was sworn into office. Commis- 
sioner Spingarn I believe wrote the decision. Mr. Howery cannot claim credit for 
these. 

Case No. 6048 was disposed of by a consent order. 6045 was disposed of by 
a consent order. 5585 was dismissed. 5586 was dismissed. 5587 was dismissed. 
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5577 was dismissed. 5675 was dismissed. 6198 was disposed of by a consent 
order. 6044 was disposed of by a consent order. As far as sec. 2 (a) cases were 
concerned the record of the Howery administration during the first fiscal year 
was zero. 

Let us look at 2 (a) cases disposed of during the second fiscal year, July 1, 
1954—June 30, 1955. There were 9 2 (a) eases disposed of during this period. 
Docket numbers of these cases are as follows: 5728, 6008, 6199, 5722, 5723, 5768, 
6216, and 5720. The cases were disposed of as follows: 5728 was dismissed, 
6008 was dismussed, 6199 was dismissed, 6216 was disposed of by consent order, 
and 5720 was dismissed. 

The remaining four 5722, 5723, 5770, and 5768 were disposed of by cease and 
desist orders. Significantly these four cases which stand out like an oasis in a 
desert were disposed of within a few weeks after the Congressman Evins 
questionnaire went out on March 3. I am suggesting that the Evins letter may 
have been responsible for the four cease and desist orders. 

During the period July 1, to December 31, 1955, three section 2 (a) cases were 
disposed of. The docket numbers of these cases were 6191, 5897, and 6480. 
6191 and 6480 were disposed of by consent orders and 5897 was disposed of by a 
sease and desist order. In January, February, and March, three section 2 (a) 
cases were disposed of. The docket numbers of these cases were 6383, 6779, and 
6018. 6383 and 6770 were disposed of by consent orders. 6018 was disposed of 
by a cease and desist order. 

It appears that, at least up to a short time ago, little or no effort was made to 
enforce section 2 (a) of the Robinson-Patman Act. I call attention to cor- 
respondence by the officials of the National Congress of Petroleum Retailers and 
Harry A. Babcock, Director of the Bureau of Investigation of the Federal Trade 
Commission during the period of August 18 to December 27, 1954. This cor- 
respondence related to the Jackson, Miss., case referred to above. Mr. Babcock 
refused to even investigate this situation, although the price discrimination was 
clearly a violation of the law. 

Although the Commission on May 3, 1955, withheld its approval of the Babcock 
position, no clear-cut decision was reached by the Commission as to whether the 
Jackson filling station dealers were inside or outside the protection of section 
2 (b). Commissioner Gwynn remarked that “ * * * It must be recognized that 
the views thus expressed and adopted are necessarily speculative and perhaps 
the final answer must await a decision on this point by the Supreme Court, though 
it is interesting to observe that in the decision mentioned above the District 
Court reached the same conclusion.” Judge Gwynn was referring in this letter 
to Hubert H. Humphrey, chairman, Senate Small Business Committee, March 9, 
1956, to the decision filed on October 1, 1955, by the United States District Court 
for the District of Connecticut in Hnterprise Industries, Inc. v. The Tevras 
Company.’ 

In this case in which the situation was as alike as two peas in a pod to the 
Jackson, Miss., situation, the judge flatly stated that— 

“The act does not go so far as to allow discriminatory price cutting to enable 
a buyer to meet price competition, but only to enable the seller to meet a lawful 
price of the seller’s competitor. The end effect is the same, perhaps, but the 
scheme adopted by Texas allows it, without first determining the price offered 
by its competitor, a flexibility that could result in undesirable discrimination 
between purchasers from Texas. The defense is not established.” 

We are not surprised at the conclusion of Judge J. Joseph Smith. It seems to 
us that if one looks at the act and its legislative history that such a conclusion 
is inescapable. We are surprised, however, that even after the views expressed 
by the General Counsel of the Commission on May 3, 1955, that the Federal Trade 
Commission refused to investigate the Enterprise Industries’ complaint and 
was forced to resort to a triple-damage suit. He could not obtain relief through 
the Federal Trade Commission because it was not interested in price-discrimina- 
tion complaints. 

This situation received some attention in the press. I quote from Platt’s Oil- 
gram, February 21, 1956 (New York edition), as follows: 


“FTC Now Hoitps THat VOLUNTARY ALLOWANCES TO DEALERS ARE ILLEGAL 


“WASHINGTON, February 20.—Federal Trade Commission has changed stand 
on voluntary price allowances given retail gasoline dealers and now feels that 





1Civil Action No. 4078, memorandum of decision, findings of facts, conclusion of law, 
dated at Hartford, Conn., September 30, 1955. 
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allowances by suppliers to aid dealer in meeting competition are violations of 
Robinson-Patman Act—‘good faith’ or not. 

“New FTC position was brought out Saturday in testimony before Senate 
Small Business (Humphrey) subcommittee, which ended public hearings on 
New Jersey gasoline price wars. 

“Previously, Commission’s public stand was that allowances—if made ‘in good 
faith’ to meet competition—were permissible. 

“Switch in FTC’s thinking was seen as victory over major oil companies for 
National Congress of Petroleum Retailers, and other dealer groups who have 
been pressing for this interpretation of antitrust laws. 

“New stand by FTC is in line with ruling of Federal court in Connecticut, in 
case of Hnterprise Industries v. The Texas Co. Court awarded damages to re- 
tailer, interprise, but case has been appealed. 

“FTC officials testified that new position was taken on May 5, 1955, when 
Commission sent opinion to staff. Witnesses from FTC, led by Chairman John 
W. Gwynne, did not explain why new interpretation has not been made known. 

“Subcommittee counsel Philip Jehle said Commission was still sending out 
letters which stated old position after May 5, 1955. One of these was used in 
Kinterprise case, Jehle said. He said Mnterprise Co., therefore, had been ‘done a 
disservice’ by Commission. Only answer from FTC witnesses came from Robert 
B. Dawkins, Assistant General Counsel, who said: ‘That is one of those things 
where everybody sometimes makes mistakes.’ 

“Karl W. Kintner, General Counsel of FTC, said later letters sent to com- 
plaining dealer groups and others have straightened other developments at 
Humphrey subcommittee hearing were these: 

“(1) Senator Humphrey (Democrat, Minnesota) indicated he would seek con- 
gressional appropriation for FTC to conduct broad, national survey of gasoline 
marketing problems and asked for estimate of funds needed from FTC. He 
asked assurances that any survey would also determine whether ‘divorcement’ in 
industry was needed. 

“(2) FTC promised to consider filing amicus curiea (friend of court) brief 
in Enterprise case and other cases where new interpretation of Robinson-Patman 


law might be involved. FTC witnesses emphasized, however, that policy has 
been not to intervene in private suits. 


“(9 


3) Humphrey drew admission from FTC officials that rental concession 


practices—by oil companies to dealers—were indirect price discriminations, and 
that this practice would also be studied in any survey of industry’s marketing 


troubles. 


It appears that two agencies of Government concerned with antitrust laws have 
sent adverse reports on H. R. 11 to the Senate Judiciary Committee. The late 
Senator Kilgore on January 24, 1955, received a communication from Chairman 
of the FTC in regard to 8. 11 which is identical with H. R. 11. Judge Gwynn 
gave as the reason, and I believe the only reason for not approving the bill, that 
it was unnecessary. He cited 6 cases which may be identified by the following 
document numbers: 3977, 5620, 6198, 5728, 5722, 5768. One of these is a case 
settled with a consent order, i. e., an uncontested case; the other 5 have all been 
appealed in the courts. Even though the Commission has given small com- 
plainants relief, these decisions may be overthrown as was the Federal Trade 
Commision’s decision and the circuit court’s decision in the Standard Oil case, 
Again the so-called narrow interpretation of the good-faith defense may be 
changed with a change in the personnel of the Commission. We feel! strongly 
that the history of the administration of sections 2 (a) and 2 (b) indicates that 
there is an urgent necessity for passing H. R. 11. 

The letter from the Department of Justice on March 6, 1956, in regard to S. 11 
is an interesting display of semantics. The letter conveys the thought that the 
bill as written would make section 2 (b) meaningless and concluded that since 
“injury or destruction of competition was rarely used as a basis of complaint,” 
passage of H. R. 11 would amount to the same thing as repealing 2 (b). We 
are unable to follow this reasoning. In the first place the Deputy Attorney 
General misquotes the law and assumes wrongly that the effect on competition 
is not the basis for complaint. He is unable to see the obvious, that this bill makes 
sure that a harmless discrimination is not made a violation of the law. Farmers 
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often discriminate in price but their discriminations are of no significance because 
they do not adversely affect competition. 

Senator Keravuver. In your present statement, do you give the same 
examples or all of the examples that were presented in an attachment 
to a joint statement submitted by a number of you? 

Mr. McDonatp. No, sir. That statement that you are referring to 
there, | believe, was e ither before this committee or the Senate Small 
Business Committee. It documents the case a great deal more than 
this statement here. 

This statement here does refer to certain practices which are being 
carried on today in the baking industry. 

It seems that sometimes ago the House Small Business Committee 
heard a number of small bakers from Kansas and other places testify- 
ing in regard to certain discriminatory prices. 

‘It appeared that two large chain bakeries, one of them I believe, has 
assets of about $57 million, were going into a new marketing area and 
pretending to meet each other’s prices. 

In one instance, they would lower the price to 8 cents a loaf, the 
wholesale price being 12 cents. 

Now these small bakeries related to C ongressman Patman and his 
committee how this drastic discrimination was affecting them. 

About a year later, as I recall, one or more of these same gentlemen 
were back in W ashington before the same committee. And he was 
asked, “What is your situation today?” And he reported that because 
of these discriminations that he was forced out of business and had to 
sell out. 

I might add to that point, we feel that at least a part of the merger 
movement that is referred to so often in newspaper and other places 
is caused by price discriminations. The little fellows are forced to 
sell out and merge with the big ones. 

Senator Kerauver. Then the prices go up again ? 

Mr. McDonap. And, of course, that is the purpose of the price dis- 
crimination. We have never been able to see why anyone should set 
prices below cost or give commodities away. 

In some instances, bread has actually been give away. The purpose 
of this is not a charitable instinct, seeing that people get low prices. 
The purpose of the big chains in these drastic price discriminations is 
to put the competitors out of business, so that then they can raise the 
prices at will. 

Senator Krrauver. Mr. McDonald, Senator Langer is very much 
interested in your statement. He wondered if you had another copy. 

Mr. McDonatp. Mr. C hairman, you realize ‘T was notified of this 
meeting only last night. Copies are being made. 

Senator Kerauver. We will have a copy made for Senator Langer. 
We will have that done. 

Mr. McDonarp. I will see that every member gets a copy. At the 
present time I have just one copy. 

Senator Krravver. I have a 2-page memorandum that you sent to 
Senator O’Mahoney which gives some other illustrations of the neces- 
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sity as you see it for this legislation, which I want to have filed follow- 
ing your statement, also. 
(The memorandum and attached letter are as follows:) 


NATIONAL FARMERS UNION, 
Washington, D. C., June 7, 1956. 
Hon. Joseru C. O’MAHONEY, 
United States Senator, Senate Offie Building, 
Washington, D.C. 


Dear SENATOR O’MAHONEY: First I want to express my appreciation and the 
appreciation of other members of the Antimonopoly Committee to you for taking 
time out of your busy schedule to discuss the merits of S. 11. 

Herewith is a two-page memorandum on §. 11 which Henry Bison of the 
National Association of Retail Grocers, Washington, D. C.; C. M. McMillan of the 
National Wholesalers Association, Inc., Washington, D. C.; Mark Singer of the 
National Food Brokers Association, Washington, D. C.; Kris Bemis of the United 
Fresh Fruit and Vegetable Association, Washington, D. C.; Col. R. W. Rowe of 
the United States Wholesale Grocers Association, Washington, D. C., and Angus 
McDonald of the National Farmers Union, Washington, D. C., have subscribed 
to. We are sending a copy of this memorandum to Mr. McHugh. Mr. John E. 
Skilling, counsel for the National Food Brokers Association, whom we consider 
one of the foremost authorities on the Robinson-Patman Act, will be standing by 
to discuss 8S. 11 further, if necessary. 

With kindest personal regards and again expressing my appreciation for your 
antimonoply efforts, not only in this field but in other, Iam 

Sincerely yours, 
Anaus McDONALp, 
Assistant Legislative Secretary. 


P.S.: Weare circulating your remarks to our editors—certain selected remarks 
which were made the other day by you and Mr. Seaton. 


Re 8. 11 


Passage of S. 11 is necessary to restore the effectiveness of the section 2 (a) 
Robinson-Patman Act prohibition of unlawful discrimination in prices of com- 
modities purchased in interstate commerce. 

What is meant by price discrimination? 

The elements of unlawful price discrimination are definitely stated in section 
2 (a). Thus, price discrimination consists of ‘“differentials’—differences in 
price—“between different purchasers of commodities of like grade and quality,” 
which differentials are larger than— 

“* * * due allowance for differences in the cost of manufacture, sale or 
delivery resulting from the differing methods or quantities in which such 
commodities are to such purchasers sold or delivered * * *’; 
and, such price discrimination becomes unlawful— 

‘“* * * where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or to 
injure, destroy or prevent competition with any person who either grants 
or knowingly receives the benefit of such discrimination, or with customers 
of either of them ;” 

The definiteness and adequacy of the foregoing statutory definition of unlaw- 
ful price discrimination are conclusively established by the fact that in four 
decisions of the Supreme Court on the merits, orders of the FTC enjoining price 
discriminations prohibited by section 2 (a) have been unanimously upheld. Corn 
Products Co. (324 U. 8. 726 (1945) ), which involved systematic discriminations 
of from 2 to 19 percent of the Chicago base price, between different purchasers of 
glucose, which were substantially harmful to competition among such purchasers; 
Staley Co. (324 U. S. 746 (1945)), involving unlawful price discrimination, 
illustrated in the Court’s opinion as follows: 

“The discrimination in favor of Chicago and against Decatur was thus 
386 cents, or 17 percent of the Chicago price, in a field where a difference of a 
fraction of a cent in the sales price of the candy processed from the glucose 
could divert buyers from one candy manufacturer to another.” 

Cement Institute (333 U.S. 683 (1948) ), involving the same sort of systematic 
price discriminations; and Morton Salt Company (334 U. S. 37 (1948)), in- 
volving among other discriminations, a 10 or 15 cents per case differential, as 
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to which the unanimous opinion of the Court regarding that differential, was 
emphasized by Mr. Justice Jackson's separate opinion in part as follows: 

“It is not merely probable but I think it is almost inevitable that the further 
10-cent or 15-cent per case differential in net price of salt between the large 
number of small merchants and the small number of very large merchants, 


accelerates the trend of the former toward extinction and of the latter toward 
monopoly.” 

Why is S. 11 necessary? 

The effectiveness of the foregoing prohibition against unlawful price dis- 
crimination was seriously impaired by the subsequent sharply divided (5-38) 
decision of the Supreme Court in the Standard Oil Co. case, 340 U. 8. 231 (1951), 
which was a decision on a procedural question—not on the merits of the Gov- 
ernment’s proof of unlawful price discrimination by the oil company. In that 
case the bare majority of the Court decided that unlawful price discrimination 
prohibited by the statute may nevertheless be justified by a seller under section 
2 (b) of the act, if he shows that his discrimination in price was made to one 
or a few of his customers in the course of meeting an equally low, lawful price 
made by a competitor to that customer or customers. By this decision, the 
good faith of the violator was made paramount to the public interest in pre- 


vention of price discriminations the effect of which may be substantially to 
lessen competition. 


What does 8. 11 accomplish? 

8S. 11 will restore the effectiveness of the prohibition by making it clear on 
the face of section 2 that if the effect of the discrimination “may be substan- 
tially to lessen competition or tend to create a monopoly in any line of commerce”, 
the good faith of the seller in making the discrimination to meet the equally 
low price of his competitor, is immaterial and otherwise not a justification for 
the unlawful price discrimination. 

In brief, S. 11 will help preserve equality of opportunity for the many hun- 
dreds of thousands of small merchants in their competition with the very small 
number of large merchants who otherwise could use their gains from such 
unlawful price discriminations to drive small merchants out of business. 


Senator Krrauver. Senator Langer, do you have any questions? 

Senator Langer. No questions, thank you. 

Senator Kerauver. Senator Dirksen? 

Senator Dirksen. No questions. 

Senator Kerauver. We know generally the membership and the 
area covered by the Farmers Union. It is a national organization 
in quite a number of States? 

Mr. McDonatp. Yes, sir. We have members in about 30 or 35 
States. I am not quite just sure about how many at the present 
time because our membership has been growing so fast in the last 
few years that it has been hard to keep up with it. 

We have a new State organization in the State of Virginia, for 
example, entirely new. It is about 2 or 3 years old. 

We have a new organization in Indiana, a new organization in 
Illinois, one in Utah. 

When I say “State organizations,” I mean an organization which 
has a minimum of 6,000 families. 

Senator Kerauver. All right, thank you very much, Mr. Mc- 
Donald, for your valuable contribution to us. 

Mr. McDonaup. Thank you. 

Senator Kerauver. Mr. Marsh, will you come around ? 

Glad to see you, Mr. Marsh. You are Mr. W. W. Marsh, executive 
secretary, National Tire Dealers & Retreaders Association, Wash- 
ington, D. C. 
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STATEMENT OF W. W. MARSH, EXECUTIVE SECRETARY, NATIONAL 
TIRE DEALERS & RETREADERS ASSOCIATION 


Mr. Marsu. That is correct, sir. 

Senator Kerauver. You have a statement of some five pages. 
Your statement will be printed in full in the record. And any parts 
of it you want to read or summarize, you do so now. 

First, tell us about your association, how many members you have. 

Mr. Marsu. Our association is an association of tire dealers and 
retreaders who are all basically small-business men. They are men 
who own and operate their own businesses and survive as best they 
can with the forces of competition that we find in the tire business 
today. 

Our membership is in all 48 States, and some outside of the United 
States, but that is a matter of no consequence here. 

It is a nonprofit organization. That is the only trade association 
which represents the tire dealers and retreaders. 

We provide a number of services. Basically, we look to the retail 
tire business and distribution of tires as well as the service of re- 
treading for our principal profits. 

We are an industry that is highly competitive. We are finding 
ourselves at the moment subject somewhat to the forces of competi- 
tion. The cutback in new automobile production has brought about 
a surplus of passenger tires. That in itself is making itself felt 
in the grassroots level and we are having some rather trying times 
over it. 

In addition to that we have competition from a number of other 
sources, such as approximately 2,000 company-owned stores, private 
brand tires in other tires made up under a special name on a nego- 
tiated price for the manufacturer, distributed through large chains 
that are often sold at prices that are as low as our people can buy tires, 
and in many cases even lower. 

We also find ourselves with forces of competition in the commercial 
tire market, in the field of national account selling and some truckers 
who are buying tires on a direct billing basis. 

These are all marketing conditions with which we live day in and 
day out. They are the normal forces of competition, sometimes more 
vigorous at one time than another. And we have to survive under 
competitive conditions of those kinds. 

Our purpose in being here today is because we feel very strongly 
that the legislation which is being considered here, H. R. 1840, is a 
very important thing to our future, that it provides some means of 
protection which otherwise would make our conditions in a very 
competitive industry even worse. 

(The prepared statement of Mr. W. W. Marsh is as follows :) 

My name is Winston W. Marsh. I am the executive secretary and general 
manager of the National Tire Dealers & Retreaders Association. Our member- 
ship is composed of tire dealers and retreaders in all 48 States who own their 
own business and are all basically small-business men. These members are not 
connected in any way with tire manufacturers, chainstores or other factory- 
type outlets for tires. The association is a nonprofit organization and is the 
only national trade association which represents the independent tire dealers 
and retreaders in the country. These small independent businessmen are 
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engaged primarily in furnishing retail services, incident to the sale of new and 
retreaded tires. 

The tire industry at the retail level has always been a very competitive busi- 
ness. At the outset of this comparatively young industry, competition existed 
between independent dealers who competed on the basis of products and service. 
In the past 25 years there has been a number of new entries into this retail field, 
including chain stores, retail outlets owned by tire manufacturers, and other 
types of outlets operating on a large scale. Many independent tire dealers have 
found it necessary to add other lines of retail goods, such as household appli- 
ances, refrigerators, stoves, etc. Most of the independent dealers have a fran- 
chise with a particular tire manufacturer under which the dealer is an authorized 
representative for that particular brand of tires, although the dealer retains 
his status as an independent businessman, During the past 25 years, the inde- 
pendent tire dealer has steadily lost an ever-increasing share of the retail 
market. In addition to the changing types of competition, the independent 
dealer has been faced with the loss of large accounts which are now being 
handled direct from the factory and which are being taken entirely out of the 
retail picture. It is, of course, extremely difficult for a small independent 
businessmen to compete with the larger organizations who can, per unit cost, 
operate perhaps more efficiently and effect savings through quantity purchases. 

The continued existence of the independent tire dealer as respects the small 

independent businessman generally is largely attributable to the antitrust laws 
of the United States and perhaps more specifically to the Robinson-Patman Act 
and section 3 of the Clayton Act. It is for these reasons that we have an active 
interest in H. R. 1840. Our association strongly supports H. R. 1840 following 
the directive of a resolution adopted by the members of the association at their 
last annual meeting in October 1955. Much has been said in support of H. R. 
1840 and in opposition to H. R. 1840. We believe that H. R. 1840 will do nothing 
more than restore the Robinson-Patman Act to the type of legislation that was 
contemplated by the Congress when it was adopted in 1936. 
Although the Supreme Court in the Standard Oil Company case, (340 U. S. 
251), indicated that a finding that a discriminatory low price was made to meet 
an equally low price of a competitor in good faith would be an absolute defense 
to a charge of price discrimination under 2 (b) of the act, the legislation history 
of the act is replete with statements to the contrary. Mr. Utterback, the chair- 
man of the House managers at the conference on the bill, reported in 80 Con- 
gressional Record 9418 his interpretation of the good faith proviso in which he 
said in part, “It is to be noted, however, that this does not set up the meeting of 
competition as an absolute bar to a charge of discrimination under the bill. It 
merely permits it to be shown in evidence. This provision is enirely proce- 
dural. * * * If this proviso were construed to permit the showing of a competing 
offer as an absolute bar to liability for discrimination, then it would nullify 
the act entirely at the very inception of its enforcement, for in nearly every case, 
mass buyers receive similar discriminations from competing sellers of the same 
products.” 

We do not believe that there can be any serions argument that Congress in- 
tended the good-faith meeting of a lower price of a competitor to be only a 
procedural defense giving rise to a careful inquiry into the effect of this lower 
price on competition in a particular market area. Whether the Standard Oil 
case has completely overruled this provision is not entirely clear from the Court’s 
opinion. However, it is generally conceded that, since the Standard Oil case, 
the meeting of the lower price of a competitor in good faith in a particular market 
area is an absolute defense to a charge of price discrimination regardless of the 
effect of this discrimination on competition and irrespective of whether it is 
promotive of monopoly. Therefore, the Federal Trade Commission under this 
interpretation cannot go beyond a finding that a price was lowered in an area 
to meet a lower price of a competitor in good faith even though the same seller 
charges considerably higher prices for the same product in other market areas. 

As we interpret H. R. 1840, this bill will do nothing more than untie the hands 
of the Federal Trade Commission and permit the Commission to go forward be- 
yond a finding of good faith in setting the discriminatory price and then investi- 
gate in detail the effect of this price upon local market conditions. H. R. 1840 
does not require a different result than one which would usually obtain under 
the present state of the law. It merely empowers the Federal Trade Commis- 
sion and the courts to take action where price discriminations tend to create a 
monopoly or substantially lessen competition. It would be impossible to discuss 
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the myriad fact situations which could arise under which this law must be ap- 
plied. If, however, the good-faith meeting of a lower price by a competitor 
completely prevents the Federal Trade Commission from further investigating 
the competitive situation in a particular market area, the door will be open to a 
number of possible abuses, all of which can only accrue to the detriment of the 
independent businessman. 

If price discrimination results in the destruction of competition and the cre- 
ation of monopoly after which the seller can through sheer economic power buy 
out the competitor whose low price he met, both the independent businessman 
and the consumer will suffer. We believe that the Robinson-Patman Act was 
enacted to protect and stimulate competition for the preservation of the in- 
dependent businessman and at the same time to insure that the consumer pay 
a fair, competitive price. If this is so, then H. R. 1840 is entirely consistent 
with the theory of the Robinson-Patman Act. 

We feel that enactment of this legislation is vitally important to the inde- 
pendent tire dealer. Few industries are beset with the tremondous forces of 
competition that face the rubber tire industry. Even the cutback in new auto- 
mobile production has brought a further surplus of passenger tires on the market 
today. The tire dealer is enterprising and aggressive and must remain so to 
survive; but he can only survive if he has a fair chance. All about him, he 
finds evidence of competitive forces in the form of almost 2,000 company-owned 
stores, private brands tires that are sold at prices equal to his cost in some cases, 
national accounts, and truckers buying on direct billing. There are few con- 
solations in marketing conditions of this kind but one of the greatest comforts 
rests with the Robinson-Patman Act and the proper enforcement of this act. 
Since the very time of the Supreme Court decision on the matter of good faith 
as it relates to the Robinson-Patman Act, tire dealers have voiced their dis- 
approval of this decision and hoped for legislation to offset this. There has 
been tremendous encouragement in the sweeping endorsement by the House of 
Representatives of H. R. 1840 and we plead for similar action on the part of 
the United States Senate. 


Senator Kerauver. Senator Langer ? 
Senator Lancer. Mr. Marsh, as Governor of my State, we adver- 


tised for tires for the highway department. There were seven bids 
and they were exactly alike toa penny. How do you account for that? 

Mr. Marsu. Well, Senator, I cannot account for how the manu- 
facturers of tires place their bids with State governments. That 
business in the majority of cases is denied to our people. We cannot 
buy tires low enough to sell the ordinary State government. 

Senator Lancer. Thank you. 

Senator Krerauver. I didn’t understand you. You cannot buy tires 
low enough to sell to the State, you say ? 

Mr. Marsu. In some cases a dealer is able because of some friend- 
ship or allegiance in the State to become a participant, and in return 
for his participation in State business on tires he is sometimes given 
a commission or a token payment. However, in the great bulk of the 
States of the United States those tires are sold by the tire manu- 
facturers themselves, and how they arrive at their pricing program I 
am not at all certain. 

Senator Lancer. It would interest you to know that we rejected 
all of the bids. 

Mr. Marsu. Well, I would be inclined to feel that the matter of 
identical pricing is not an unknown thing in the tire industry. 

Senator Lancer. Thank you. That is all. 

Senator Kerauver. It seems I have heard about the same thing in 
the cement business and several others. 

Mr. Marsn. I have heard of that, too. 
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Senator Kerauver. Senator Dirksen? 

Senator Dirksen. No questions. 

Senator Kerauver. We thank you very much, Mr. Marsh, for your 
valuable contribution. 

Mr. Marsu. I appreciate the opportunity of being heard. 

Senator Keravuver. Is there anyone else here this afternoon to be 
heard ? 

That completes all of the witnesses that we had listed. 

Thank you, gentlemen, very much for your interest and for the 
testimony you have given us. 

The committee will have an executive session for just a few minutes 
and we will excuse everyone else. 

(Whereupon, at 3:10 p. m., the committee adjourned to go into 
executive session. ) 
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TUESDAY, JUNE 26, 1956 


Unirep Srares SENATE, 
SuBpcoMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10 a. m., in the caucus 
room, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver, Langer, and Dirksen. 

Also present: Dr. Nuriye Pinar, member of Turkish Parliament, 
Joseph A. Seeley, assistant counsel, and Thomas B. Collins, profes- 
sional staff member. 

Senator Kerauver. The meeting will please come to order. 

The committee will continue the hearings on H. R. 1840, S. 11, 
and §. 780, having to do with amending the Robinson-Patman Act. 

We are delighted to have as our first witness this morning the 
distinguished Senator from Alabama, Mr. Sparkman, who is chair- 
man of the Small Business Committee of the United States Senate 
and who both in the House of Representatives and in the United States 
Senate over a period of many, many years, has taken a great deal 
of interest in the problems of small business, the protection of com- 
petition, and our free enterprise system. 

The committee awaits with much interest the statement of Senator 
Sparkman. I am certain his statement will be given a great deal of 
consideration by the members of this committee and by the Senate, 
and that it will bear much importance to the members of the public 
generally, in the consideration of this important problem. 

Senator Lancer. Mr. Chairman, before that, might I introduce our 
distinguished visitor ? 

Senator Krerauver. Yes, Senator. You introduce her. 

Senator Lancer. Or Senator John Sparkman will introduce her. 

Senator Kerauver. All right, John. 

Senator SparKMAN. Mr. Chairman, we are honored today to have 
a distinguished visitor and member of a friendly parliament. Dr. 
Pinar is a member of the Turkish Parliament. It is known, I be- 
lieve, that that Parliament is a unicameral body. 

Dr. Pinar is not only a member of the Turkish Parliament; she is 
un eminent geologist and an expert on earthquakes. She has been 
in this country, by the way, attending an international conference 
in San Francisco, and came back via Washington and I told her of 
this hearing and invited her to come down to see a committee, or a 
subcommittee as this is, of the United States Congress in operation. 

It is a pleasure to have her visit us briefly here in Washington 
on her way back to Turkey. 
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Dr. Pinar. Thank you. 

Senator Kerauver. The chairman wants to express appreciation for 
the presence of Dr. Pinar and say that it was the pleasure of Senator 
Sparkman and myself to meet Dr. Pinar a number of years ago at 
a meeting of the Interparliamentary Union, which is an international 
organization made up of members of parliaments. 

Dr. Pinar has been a member of the Turkish delegation of the 
Turkish Parliament to the Interparliamentary Union for a number 
of years and is recognized as being one of the intelligent, liberal 
legislators of the Turkish Parliament. 

We are very glad to have you here, and if you want to join us in 
asking any questions, do so, 

Dr. Pinar. Thank you, Mr. Chairman. 

Senator Sparkman. Mr. Chairman, I might say that in coming 
over to the meeting, she said in Turkish that in Turkey small busi- 
ness is a big problem, as it is here. 

Senator Knravver. Dr. Pin: ar, we want to pay tribute to your brave, 
prosperous and sturdy country. We hope that you will take back 
to your fellow parliamentarians and leaders of Turkey our expres 
sions of very high esteem. 

Dr. Prnar. Thank you. 

Senator Kerrauver. Now, Senator Sparkman. 


STATEMENT OF HON. JOHN SPARKMAN, UNITED STATES SENATOR 
FROM THE STATE OF ALABAMA 


Senator SparkMaNn. Now, Mr. Chairman and Senator Langer, it is 


indeed a pleasure to appear before you this morning to discuss one 
of the most important pieces of small business legislation before the 
Senate during this Congress. While time is running short, there is 
still ample opportunity for full consideration of this subject and 
final passage Ledoos adjournment. I further predict that the 4 mil- 
lion small-business men will be well satisfied even if we do not com- 
plete action on the bill until the last day of the second session. But I 
do want to say that I think it is highly important that we com- 
plete action on this bill during this session of Congress. 

Senator Krrauver. Now, Senator Sparkman, if you wish to read 
your entire statement, fine. 

Senator SParKMAN. I will start on it and—— 

Senator Kerauver. Or if you want to have it printed in full in 
the record and read parts of it and summarize it, you may do it 
just as you wish. 

Senator Sparkman. I think I will start on it, Mr. Chairman, if I 
may, and skip parts and point out some of the most important parts. 

Senator Kerauver. The parts that you do not read will be printed 
in the record. 

Senator SparKMAN. Thank you. 

Mr. Chairman, you will recall that on the first day that we intro- 
duced Senate bills in this session, you introduced S. 11 with 29 other 
Senators. 

Senator Kerauver. Will the Senator desist just a minute? 

Senator Sparkman. I was just remarking, Mr. Chairman, that you 
introduced §S., 11 on the first in that bills could be introduced in the 
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Senate and you were joined by 29 other Senators from both sides 
of the aisle. 

I aim glad to be a cosponsor with you of S. 11, which is virtually 
the same, if not word for word the same, as the bill that the House 
passed, H. R. 1840, and my understanding is that both bills are before 
this committee at the present time. Is that correct / 

Senator Kerauver. Yes; that is correct. 

Senator Sparkman. At the outset, | hope to make clear why the 
small-business community has attached such a vital significance to 
S. 11, the Equality-of-Opportunity bill. I believe I can best do so 
by a brief examination of the deadly impact which price discrimina 
tion has upon small business, 

In the hierarchy of unfair trade practices injurious to small business, 
that of price discrimination ranks as the most destructive. This is 
because price concessions critically affect the margin between the 
acquisition cost and the selling price of an article, the competitive 
area in which small business traditionally finds the greatest op- 
portunity to demonstrate its efficiency. To the extent that a price 
concession can and invariably does exceed whatever relative efficiency 
small business may possess, it represents a mortal threat to the small 
entrepreneur. Certainly, there can be no reasonable chance for the 
survival of small firms engaged in a competitive struggle where they 
must pay a higher price for their supplies than do their larger com- 
vetitors. The ‘al aw of subsidizing the price concessions enjoyed 
vy their larger competitors is much too great for even the most efficient 
of small firms to overcome. 

It hardly need be added that small firms are but rarely either the 
grantors or the recipients of discriminatory price concessions. As a 
matter of general observation, it is known that the practice of price 
discrimination is peculiarly the offense of the large corporation. In 
explanation of this fact, the Federal Trade Commission has stated 
that— 


price discrimination [is the] weapon of sellers who have some degree of monopoly 
power and can be effectively employed only by those who have such power. 
It is equally true that price discriminations are granted only when doing so 
will contribute to the maintenance or enhancement of that monopoly power 
or when this same power, in some degree, resides in those to whom the dis- 
criminations are granted (Monopolistic Practices and Small Business, Staff 
Report to the Federal Trade Commission for the Subcommittee on Monopoly 
of the Senate Committee on Small Business, United States Senate, March 
31, 1952). 

In this light, it is readily understood why small business has such a 
dread of price discrimination and its anticompetitive effects. For, to 
permit sellers to substantially lessen competition by the use of dis- 
criminatory pricing practices is to promote a monopolistic economy 
in which small business will have no place. 

Such were the considerations which moved Congress, two decades 
ago, to enact the anti-price-discrimination statute, which has become 
known as the Robinson-Patman Act. 

All of you, I am sure, have heard it said that the Robinson-Patman 
Act is the Magna Carta of small business. What is meant by this 
lofty reference is that the Robinson-Patman Act secures for small 
business in the economic order certain basic rights analogous to those 
guaranteed the individual by the Magna Carta in the political order. 

79800—56——10 
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As the Magna Carta grants to the individual liberty of person and 
right of property, the Robinson-Patman Act establishes for small 
business an equal opportunity to live and to grow and to prosper on 
the basis of efliciency. In this sense, the designation of the act as 
the “Magna Carta” of small business as a charter of economic freedom 
and opportunity is truly deserved. 

As this year we mark the 20th anniversay of the Robinson-Patman 
Act, it can be truly said that its status has clearly and consistently 
demonstrated its value to the national economy. By restraining dis- 
criminatory pricing practices, it has been a strong force in maintaining 
competitive opportunity and in cata the “growth of monopoly. 
And, equally important, it has afforded the small entrepreneur a fair 
chance to show what he can do when freed from the hepdie ‘ap of unfair 

ricing practices. While these benefits to the national economy may 
ave varied from time to time during the 20 years of the Robinson- 
Patman administration, it cannot be gainsaid that when the antitrust 
enforcement agencies have been industrious and courageous, the act 
has served its purposes very well. 

Although the basic soundness of the Robinson-Patman Act is proved 
in the history of its administration, it should be admitted that, even 
at the time of its enactment, there existed some apprehension that its 
section 2 (b) was defective. In the Senate report on the Robinson- 
Patman bill, a caveat was taken to section 2 (b) on the grounds that— 
it permits discrimination to meet competition, and thus to substitute the remedies 
of retaliation for those of law, with destructive consequences to the central object 
of the bill. Liberty to meet competition which can be met only by price cuts 
at the expense of customers elsewhere is in its unmasked effect the liberty to 
destroy competition by selling locally below cost, a weapon progressively the 
most destructive in the hands of the more powerful and most deadty to the 
«ompetitor of limited resources, whatever his merit and efficiency (S. Rept. 
1502, To Amend Antitrust Act, Jan. 16, 1936, 74th Cong., 2d sess.). 

Fifteen years later, in the case of Federal Trade Commission v. 
Standard Oil of Indiana, the fears expressed by the Senate committee 
were fully realized. 

In turning to the decision of the Supreme Court in the celebrated 
Standard of Indiana case, it seems appropriate to begin by restating 
the crucial issue there presented. As you will recall, the issue was 
whether the good-faith proviso in section 2 (b) of the Robinson- 
Patman Act was to be construed as a procedural or as an absolute 
defense to a charge of price discrimination. According to the Federal 
‘Trade Commission, for the seller to show that he had met in good 
faith a competitor’s equally low price would serve only to rebut the 
prima facie case evidenced by sales at different prices. Furthermore, 
contended the Commission, the seller’s rebuttal of the rima facie 
case could be nullified by affirmative proof of competitive injury 
stemming from the challenged differential. 

Thus, in the view of the Commission, the good-faith proviso estab- 
lished not an absolute but rather a procedural defense conditioned 
upon the absence of subst: antial injury to competition. 

By a vote of 5 to 3, the Supreme Court rejected the argument of 
the Commission and concluded that it was a2 complete or absolute 
defense to a price-discrimination charge for a seller to show that the 
discrimination was made in good faith to meet a lawful and equally 
low price of a competitor. Moreover, the defense would be absolute 
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even though the challenged discrimination might produce substantial 
injury to competition or tend toward monopoly in any line of com- 
merce, 

The exact language of the Court on this point was: 

The proviso in 2 (b) as interpreted by the Commission, would not be available 
when there was or might be an injury to competition at resale level. So inter- 
preted, the proviso would have little, if any, applicability as to be practically 
meaningless. We may therefore, conclude that Congress meant to permit the 
natural consequences to follow the seller’s action in meeting in good faith a 
lawful and equally low price of its competitor. 

Once the Supreme Court had ruled that the good-faith proviso of 
the Robinson-Patman Act could operate to authorize price discrimi- 
nations producing substantial anticompetitive effects, small business 
was at the mercy of its predatory rivals. With the emasculation of 
the Robinson-Patman Act, there existed no effective legislative sanc- 
tions against discriminatory pricing practices. 

As might be expected, this unfortunate situation did not escape 
the notice of some seeking a means to avoid for themselves the normal 
hazards of competition. ‘To such rank opportunists, the decision in 
the Standard Oil of Indiana case was an open invitation to skull 
duggery of the basest kind. For examples of nefarious practices, 
the case records of the Senate Small Business Committee can be most 
illuminating. I recall in particular how two rascals used altered 
invoice slips to obtain unearned price concessions from their re- 
spective suppliers. The scheme worked like this. One marketer 
would alter an invoice slip received from his suppliers so as to show 
a lower purchase price than that actually paid. Then, he would hand 
it, over to a coconspirator who would use it to induce his supplier to 
meet what was described as a competitive supplier’s lower price. The 
last step would be for the first conspirator to show the fraudulently 
indue ed 3 invoice slip to his supplier and, on such a basis, obtain for 
himself a price concession equivalent to that already received by his 
cohort. 

It is to the credit of the Federal Trade Commission that prompt 
and vigorous action was taken in the only case known to the com- 
mittee which involved this deceitful practice. But the fact remains 
that, so long as the Robinson-Patman Act continues the good-faith 
loophole, men with greedy hearts will continually try to exploit it in 
any of the countless ways available to them. 

Of course, by relating this incident I do not wish to leave the im- 
pression that only indiv iduals of a larcenous character are tempted to 
use the good-faith proviso to their advantage. I am confident that 
the three dissenting Justices in the Standard Oil case had quite re- 
spectable merchants in mind when they observed that- 
adoption [of the position that the good faith constitutes an absolute defense] 
would permit a seller of nationally distributed goods to discriminate in favor 
of large chain retailers, for the seller could give to the large retailer a price 
lower than that charged to small retailers, and could then completely justify 
its discrimination by showing that the large retailer had first obtained the same 
low price from a low-cost producer of competitive goods. * * * 

The tendency to believe that only the unscrupulous would avail 
themselves of the opportunity to enrich their companies at the ex- 
pense of smaller competitors must be resisted. It would be naive 
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to think that anyone would hesitate to take advantage of the good- 
faith proviso as he sees his competitors indulging themselves. Ob- 
viously, the only practicable solution lies in perm: mently removing the 
te mptation. 

In my judgment, S. 11, the bill now under consideration by this 
committee, otfers the aoa effective method by which Congress can 
plug the loophole that exists in the Robinson-Patman Act as a result 
of the Standard Oil of Indiana decision. I shall explain. S. 11 is 
in the nature of an amendment to section 2 (b) of the Robinson- 
Patman Act. It seeks to limit the “meeting competition” proviso of 
section 2 (b) only to the extent that the good-faith defense will be 
made unavailable in case of price discrimination where the effect may 
be substantially to lessen competition or tend to create a monopoly 
in any line of commerce. 

In essence, this means that the bill makes the defense of meeting 
competition inoperative in a case of price discrimination where the 
reasonably probable effect of the discrimination is to injure competi- 
tion substantially. However, enactment of the proposed amendment 
will not prevent the operation of good faith as a complete or absolute 
defense in cases of discrimination whose effects, while establishing a 
prima facie case under section 2 (a) nevertheless, fall short of sub- 
stantially suppressing competition or tending toward monopoly. ‘To 
illustrate, the good-faith defense will remain available to parties 
charged with price discriminations which “injure, destroy, or prevent 
competition” with a particular person, but which fall short of sub- 
stantially lessening competition or tending to create a monopoly in 
_ line of commerce. Therefore, the impression held by some that 

. 11 will abolish the meeting-competition proviso as a defense in all 
cases of price discrimination is without substance. As stated before, 
the good-faith defense will be denied a seller charged with price dis- 
crimination only where the effect of the discrimimation may substan- 
tially lessen competition or tend to create a monopoly in any line of 
commerce. 

It should be noted that 5. 11 will not in any way prevent a seller 
from establishing price differentials based upon differences in costs 
of manufacturing, selling, delivery, and certain auxiliary services. 
Thus, enactment of S. 11 cannot frustrate the lowering of prices based 
upon economies resulting from efficiency. In fact, the legislation will 
serve to encourage the establishment of such differentials. But it 
should be kept in mind that, while S. 11 will promote e earned dis- 
counts, it will also eliminate “unearned” price concessions. In effect, 
S. 11 will create the competitive situation envisioned by the Federal 
‘Trade Commission in the report that I have cited before: 

When large sellers are not permitted to discriminate in price between pur- 
chasers located in different communities in order to smother a small seller op- 
erating in only one of them, or to discriminate between large and small buyers 
competing in the same community to stifle the small buyer, the most effective 
kind of competition will result-—the kind of competition which forces sellers 
to lower prices generally in order to sell at all as they would have to do if in 
fact they were dealing in the kind of market which makes a market price in the 
only real meaning of that term. 

Enactment of S. 11 will also bring the Robinson-Patman Act into 
harmony with other provisions of the Clayton Act. Under existing 


section 3 of the Clayton Act, for example, exclusive dealing arrange- 
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ments and tie-in practices are prohibited where their use may substan- 
tially lessen competition or tend toward monopoly in any line of com- 
merece. This proscription applies notwithstanding the beneficence 
of purpose for which exclusive dealing or the “tie-in” practice is estab- 
lished. So, too, under the Clayton Act’s section 7, corporate mergers 
that may substantially lessen competition or tend toward monopoly 
are prohibited, no matter what may be the motives of the acquiring 
‘orporation. Consistency requires that the Clayton Act, while pro- 
hibiting exclusive dealing oa tie-in practices that may substantially 
lessen competition or tend toward monopoly, should as well interdict 
price discriminations that produce the same injurious effects upon 
competition in any line of commerce. All provisions of the Clayton 
Act must accord with the statute’s prime purpose, which is 

to arrest in their incipiency those acts and practices which might ripen into a 
violation of the Sherman Act (Transamerica Corp. v. Board of Governors of 
Federal Reserve System (C. A. 8, 1953, 206 F. 2d 153, certiorari denied, 346 
U. 8. 901) ). 

For more than 5 years now, Congress has failed to take action 
which would check the unfair pricing practices legalized by the Su- 
preme Court’s ruling in the Standard Oil case. It is true, of course, 
that bills designed for such a purpose have been introduced in the last 
three terms of Congress, but it is equally correct that not one of them 
has yet become law. To the small-business man, invariably the vic- 
tim of price discrimination, this failure of Congress to help him is 
mystifying. As he hears talk from every side as to what is being done 
to protect his well being, he cannot understand why the legislation 
which he so earnestly supports continues to be denied him. 

Two weeks ago, the House of Representatives dramatically demon- 
strated that it was aware of and willing to meet the legislative needs 
of small business. By an overwhelming vote of 393 to 3 the House 
passed IT. R. 1840, a companion bill to S$. 11. At this time an oppor- 
tunity is afforded the Senate to act with equal enthusiasm. I am con- 
fident that the challenge will be met successfully by my colleagues. 

This is a fine opportunity for this correction that needs to be made. 
The Hfouse of Representatives has already acted on the bill. The 
Senate still has time and, Mr. Chairman, I earnestly hope that this 
subcommittee will report the bill favorably to the full committee, and 
that the Senate will put it on the calendar so that we may have action 
hefore this session of the Senate adjourns. 

Senator Kerauver. Thank you very much, Senator Sparkman, for 
a complete, comprehensive and well considered statement. 

Senator SparkMAN. Mr. Chairman, I might say that during the 
time this legislation has been pending, not only this present bill, but 
in previous Congresses, our committee has received great volumes of 
mail, letters, telegrams, and communications of various types, from 
all parts of the country, urging the enactment of this type of legisla- 
tion. 

In this morning’s mail, the committee received nearly 100; in my 
own office, I received a great batch. I did not estimate them, but 
there was a great batch of telegrams. 

This has been rather dramatically stated to me on a number of oc- 

asions by representatives of various small business segments of this 
‘ountry, in this way, that if there is to be only one piece of legislation 





144 TO AMEND SECTION 2 OF THE CLAYTON ACT 


during this session of Congress, we want it to be S, 11. And I believe 
that smal] business gene ‘ally, throughout the country, feels that way, 
and it is high time that we give to them the protection to which they 
are entitled, the protection that Congress, I believe, wanted them to 
have when the act was originally made law. 

Senator Kerauver. Senator Dirksen. 

Senator Dirksen. No questions, 

Senator Kerauver. Do you want to ask some questions, Dr. Pinar? 

Dr, Pinar. No, thank you. 

Senator Kerrauver. Senator Sparkman, your testimony is of 
special importance, because everyone knows the thoroughness and 
fairness with which you and the members of the Small Business Com- 
mittee, on a bipartisan basis, have considered the problems of small 
business for a long time. 

Has not your committee been having hearings on this problem from 
time to time? 

Senator Sparkman. Yes. We have many different times, on dif- 
ferent phases of it. Of course, as you know, we do not have hearings 
on legislation. We are now empowered to report legislation, but nat- 
urally the problem itself comes up many different times, and we have 
considered it over and over 

Mr. Chairman, I am elad you made your remark about the non- 
partisan nature of the Small Business Committee of the Senate. As 
a matter of fact, it has been a boast of ours and a matter of great pride 
during the more than 6 years that the committee has been in existence 
that it has operated on a completely nonpartisan basis. That has 
been true when the Republicans controlled Congress and it has been 
true when the Democrats controlled Congress. 

I might mention that the gentleman who sits on my left is one of 
the valued members of our staff. I have never discussed politics with 
him, but it is my understanding that he is a Republican. 

The staff director of our committee, by the way, is a Republican. 

Senator Krrauver. What is this handsome gentleman’s name? 

Senator Sparkman. Mr. Jehle; Phil Jehle. 

Senator Kerauver. Weare glad to have you with us. 

Mr. Jenne. Thank you, Senator. 

Senator Kerauver. Thank you very much, Senator Sparkman. 

Senator SparKMAN. Thank you. 

Mr. Chairman, I would like to stay through the hearings but I have 
another committee hearing which I must attend. 

Senator Krrauver. Mr. C ollins, you had a question ? 

Mr. Cotiins. Senator Sparkman, have you had an opportunity to 
look over the amendment which Senator Capehart has introduced and 
which he intends to offer to S. 11? 

Senator Sparkman. Yes, I have given some thought to it and I 
have asked the staff of the committee to analyze it. And that has been 
done and Mr. Jehle has prepared a memorandum for me, a brief 
memorandum relating to this amendment. I have it with me and if it 
is the will of the committee, I will read it. It is just a page and a 
half. Itrelates to the Capehart amendment. 

Senator Kerauver. ToS. 11? 

Senator SparKMAN. 8.11. 

Senator Krerauver. Let us get the amendment in the record first. 
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Senator SpAaRKMAN. I understand it is a proposal to amend S. 11, o1 
H. R. 1840, whichever one you want. 

Senator Krrauver. At this point, we will place in the record an 
amendment intended to be introduced by Senator ¢ me irt to S. 11, 
or H. R. 1840, whichever may be considered, which says 

Provided, however, That nothing herein contained shall be construed to prevent 
a seller from meeting an equally low price of a competitor, when denying him the 


right to do so may have the effect of substantially lessening competition or tending 
to create a monopoly. 


(The amendment referred to is as follows:) 
[S. 11, 84th Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. Capenart to the bill (S. 11) 
to amend the Robinson-Patman Act with reference to equality of opportunity, 
VIZ: 

Change the period at the end of the bill to a semicolon, and add the following: 
‘Provided, however, That nothing herein contained shall be construed to prevent 
a selier from meeting an equally low price of a competitor when denying him the 
right to do so may have the effect of substantially lessening competition or tend- 
ing to create a monopoly.” 

Senator Keravuver. All right, Senator Sparkman, please read your 
memorandum. 

Senator Sparkman. I shall not take much of the committee’s pre- 
cious time in a discussion of that proposed amendment. I believe that 
S. 11 should stand or fall on its own merits and should not have to be 
judged in the light of any amendment which may be tacked onto it. 
However, since the subject has been raised, a few observations on the 
proposed amendment may be appropriate. 

It seems to me that those who framed the proposed amendment are 
seeking through it to give the impression that a seller is caught on the 
horns of a dilemma when one of his customers is offered a lower price 
by a competitor. Whatever action the seller should take, they would 
have you believe, has a reasonable probability of substantially lessen- 
ing competition. 

The horns of the dilemma m: iy be simply stated: If the seller grants 
a discriminatory price concession to retain his customer, the effect of 
such discrimination may be substantially to lessen competition or tend 
toward monopoly. On the other hand or “horn” if you wish, should 
the seller be prevented from meeting his competitor’ s equally low 
price, the effect of the frustration may substanti: ully lessen competition 
or tend to create a monopoly. 

Should the dilemma be accepted as valid, the only choice would be 
to decide whether substantial injury to competition resulting from a 
price discrimination would be more in the public interest than would 
be such 1 injury y when it stemmed from the seller’s being able to meet a 
competitor’s price. However, I reject the dilemma and submit that 
it is false in fact since there is a third horn. Let me explain. In 
the case of a seller, one of whose customers has been offered a lower 
price by a competitor, there are not merely 2, but rather 3 courses 
available to him. They are: 

1. He may grant a discriminatory price concession. 

He may fail to meet the competitor’s price. 

3, He may meet the competitor’s price on a nondiscriminator basis. 

With the third horn being shown, the dilemma fails and, I hope, so 
does the proposed amendment. 
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I may say, Mr. Chairman, that, as I see it, it would be utterly im- 
possible ever to eliminate completely on both sides something that 
someone might feel would hurt him, in that one particular transac- 
tion, and it seems to me that the amendment that has been proposed 
goes about it in the fairest way that we can think of, and it would 
simply complicate things when we seek to add an amendment such as 
the one that has been proposed by my good friend and associate on the 
Banking and Currency Committee, Senator Capehart. 

Senator Keravuver. Thank you very much, Senator Sparkman. 

Senator Sparkman. Here is the memorandum. 

Senator Kerauver. Let it be printed in full in the record. 

Senator SparKMAN. Thank you, Mr. Chairman. 

Senator Krrauver. Please come and sit with us as much as you 
can in the hearings because you have such great knowledge of the 
subject. 

Senator SparkMAN. Thank you very much, Mr. Chairman, but I 
have another committee meeting that 1 must go to. 

Senator Krrauver. At this point we will have printed in the record 
a statement by Senator Lehman, of New York, who had hoped to be 
here to testify, but another engagement prevents him. 

This statement will be received and printed in full. 

(The statement of Senator Lehman is as follows :) 


Mr. Chairman, members of the subcommittee, I want first to thank you for 
affording me this opportunity to testify in support of the bills now pending before 
this committtee to make certain urgently needed clarifications in the laws pertain- 
ing to unlawful price discrimination. The Senate version, S. 11, bears my name 
as a cosponsor, and I am proud to have my name there. The House version, 
H. R. 1840, is identical with 8S. 11 as to its substantive provisions. I would be 
equally gratified if this committee were to take favorable action on either version. 

I will not take much of your time today. I am not a lawyer. Far less am I 
an expert on the highly complex body of law which we call antitrust. I will 
leave to the experts the technical discussion of the language of these bills. 

But I do want to take this opportunity to tell you how I view these bills— 
speaking purely as a lay person. For when I speak in that capacity and urge 
passage of this bill in that capacity, I know that I voice the sentiments of many, 
many of my constituents. They have written me urging quick action on this bill, 
and they too are lay people—small-business men struggling to meet the compe- 
tition of huge industrial and merchandising competitors. 

These people call this bill an equality of opportunity bill, and so do I, 
Mr. Chairman; so do I. This bill will rectify an unfortunate and crippling 
ambiguity in the Robinson-Patman Act. By so doing it will restore the legal 
barricade that guards our smaller enterprises against the predatory and destruc- 
tive weapon of differential pricing. That weapon, under present law, is now 
available—virtually without let or hindrance—to any seller who has the 
market strength to employ it. 

A seller with a wide market, Mr. Chairman, can, if he has the strength, force 
the greater part of his market to maintain his profits unimpaired while he 
devotes full attention to the business of cutting the throat of some small local 
competitor. That is the ill which the Clayton Act, together with the Robinson- 
Patman amendments, was designed to prevent. That is the ill which must be 
prevented. 

As the law now stands, it purports to make unlawful any price discrimination 
which cannot be economically justified by an actual saving in costs—wherever 
the effect of that discrimination would be substantially to lessen competition, or 
to tend to create a monopoly, or to injure, destroy or prevent competition with 
any person, 

That is, I say, what the law purports to do. In fact, it does nothing of the sort. 
Because of an unfortunate ambiguity in the original wording, a defense which 
was meant to be merely a mitigating factor has become an absolute defense. As 
the law now stands, the seller who discriminates in price may vindicate his con- 
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duct completely if he can only stand up in the courtroom and point to some other 
seller—one who is perhaps no party to the action at all—and say, “Your Honor, he 
started it.” 

The law now says it is a complete defense to the price-cutting seller that he 
offered his favored price in good faith for the purpose of meeting competition. 
It does not appear to matter whether the competitor was a nationwide concern 
or a corner delicatessen. So long as the defendant can show that he was not 
the first, he cannot be called to account. What is worse, under these facts, the 
Government is powerless to make him cease his discriminatory practices—power- 
less even though it is prepared to show that allowing the practices to continue will 
substantially lessen competition or will tend to create a monopoly, or both. 

What a sorry joke the law has played upon the public. What a cruel joke upon 
the thousands of small merchants and manufacturers who depend upon these 
provisions for their protection against the brute strength that goes with size— 
strength that has nothing whatever to do with what economists call the genuine 
economies of seale. 

These people are not asking that they be protected from competition. Quite the 
opposite; they are asking that competition itself be protected—protected from 
piratical techniques that destroy competition. Nothing in existing law, of course, 
in any way limits a seller’s right to cut his prices—so long as he does so to all 
alike. Nor does anything in the proposed bills change that rule. Nothing in 
the present law, or the proposed amendments, even prevents price discrimination 
where the differential in price represents an actual economy arising out of the 
particular transaction. 

In short, nothing in either existing law or these proposed amendments to exist- 
ing law, will in any way operate to protect the inefficient. On the contrary, such 
protection of inefficiency is the typical result of the monopoly this law will help 
prevent. 

We, the Congress, wrote and enacted the ambiguous language. Let us accept 
the responsibility, and let us accept and promptly execute the duty that goes with 
it, that of clarifying the law. The amendment before this committee will simply 
return the defense of “good-faith” meeting of competition to the status it was 
intended to occupy—that of a defense, but not an absolute defense. It will be a 
defense that is subordinate to the twin tests that govern every other part of this 
statute and that should and must reign supreme here, as well. In this section, as 
in others, the governing considerations must be: Does this course of conduct 
threaten substantially to lessen competition? Does this course of conduct 
threaten to create a monopoly? In the answer to these questions lies the public 
interest. The answer to these questions must govern. 

Again, let me thank the members of this subcommittee for this opportunity co 
put my views on record. Last Monday the House of Representatives passed this 
bill with only three dissenting votes. I hope the Senate will soon do likewise. 


Senator Kerauver. Our next witness is Mr. George Boyd, American 
Paper and Pulp Association. 

How are you, Mr. Boyd? 

Mr. Boyd, are there any other American Paper and Pulp people to 
testify up here ? 

Mr. Boyp. Not as far as I know, Senator. 

Senator Keravuver. All right, Mr. Boyd. 


STATEMENT OF GEORGE BOYD, JR., COUNSEL, AMERICAN PAPER & 
PULP ASSOCIATION 


Senator Krrauver. Mr. Boyd, first you say in your statement that 
you are making this statement on behalf of the American Paper and 
Pulp Association. 

Mr. Born. That is correct, Senator. 

Senator Keravuver. That is the overall national association of the 
paper and pulp industry. Are you speaking for all of the members ? 

Mr. Boyn. I am, indeed, Senator. 
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Senator Krrauver. And what is your position with the American 
Paper and Pulp Association ¢ 

Mr. Boyp. My name, Senator, is George Boyd, Jr. Tama member 
of the law firm of Wise, e ‘anfield, Sharpe : and Boyd in New York, and 
[ am appearing as counsel to the American Paper and Pulp Associa- 
tion. 

Senator Krravuver. All right, Mr. Boyd, your statement will be 
printed in cing in the record, and we will fet” you speak orally or sum- 
marize it, or however you want to handle the matter. 

Mr. Bee p. Thank you very kindly, Senator. 

Mr. Chairman, distinguished members of the subcommittee, Dr. 
Pinar, this statement is made on behalf of the American Paper and 
Pulp Association, the overall national association of the paper and 
pulp industry. The paper and pulp industry is the fifth largest in- 
dustry in the United States and has mills in some 38 States. Some 
788 mills are owned and operated by 495 different companies. 560,000 
employees of the paper and allied products industry, together with 
upwards of 1,600,000 of their dependents, rely thereon for ‘their liveli- 
hood. The payrolls of the industry amount to $2,500 million a year. 
In 1955, the industry had net sales of more than $10 billion. Despite 
its size, the paper and pulp industry is comprised of companies, most 
of which definitely fit im the ¢ ategory of small business, that is, com- 
panies which employ less than 500 persons. 

As the overall association of the paper and pulp industry the Amer- 
ican Paper and Pulp Association is vitally concerned with any and all 
legislation which could have any adverse effect on the members of the 
industry. It is that interest which impels us to submit a statement 
and to testify with respect to H. R. 1840 and S$. 11. For the purpose 
of this presentation, Mr. Chairman, comment of necessity will center 
on H. R. 1840, which is that bill which was heretofore passed by the 
Ifouse of Representatives and its provisions are identical with those of 
S. 11. The only difference between the two bills is the declaration and 
purpose of policy which was incorporated in H. R. 1840 by the House 
of Representatives tai aoe to passage. 

Senator Kerauver. Mr. Boyd, did you, or anyone on behalf of your 
association, testify before either of the Ifouse committees? 

Mr. BOYD. No, we did not, Senator. 

Senator Krrauver. Why didn’t you? 

Mr. Born. Frankly, I am an attorney and am appearing as counsel. 
We wanted to have an opportunity to study the bills and to discuss 
the m: te with all of the various members of the divisional associa- 
tions which make up the membership of the American Paper and 
Pulp Association and, as a result of discussing the proposed legisla- 
tion with the various members, we are in a position to express the 
views of the parent association. 

Senator Knravver. The hearings were pending in the House for 
a year or so, and hearings were held off and on before the Judiciary 
Committee and before the Small Business Committee. I wondered 
why you did not appear over there. 

Mr. Boyp. I would say to the distinguished Senator that the hear- 
ings, I believe, were held in April of 1956, and, as I recall, and 
perhaps I am wrong, Senator, there was not a great deal of time, and 
as I pointed out, we have a great diversity of “membership, and nat- 
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urally when you are in the trade association field, it is desirable, and 
indeed necessary, to obtain the views of all your members. 

Senator Kerauver. All right. 

Mr. Boyp. H. R. 1840 would amend section 2 (b) of the Clayton 
Act, as amended by the Robinson-Patman Act, by limiting the so- 
called good faith defense provided by that subsec tion to alleged price 
discriminations only in those cases where the effect of the discrimina- 
tions does not substantially lessen competition or tend to create a 
monopoly. 

Then in my statement, Senator, I set forth the present language 
of section 2 (b) which would be changed by the bill and also the 
change in language appearing at the top of page 2. 

Senator Keravuver. igs part of your statement that you do not read 
will be printed as if read. 

Mr. Boyp. Thank you kindly, sir. 

Specifically, H. R. 1840 would ¢ thange the language of section 2 (b) 
which now reads: 


Provided, however, that nothing contained in sections 12, 13, 14-21 and 22-27 
of this title shall prevent a seller rebutting the prima facie case thus made by 
showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor. 

Provided, however, that unless the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of 
commerce, it shall be a complete defense for a seller to show that his lower price 
or the furnishing of services or facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor, or the services 
vr facilities furnished by a competitor. 


A careful reading of these two parallel clauses shows that under 
the existing law, a lower price made in good faith to meet the equally 
low price of a competitor would be legal even though it might have 
the effect of lessening competition, while under H. R. 1840 and S. 11, 
if it had the effect of substantially lessening competition, it would be 
illegal despite the good faith action to meet a competitive fact. 

Now, as the Senator has pointed out and as Senator Sparkman has 

pointed out, the purpose of H. R. 1840 and the related bills is to modify 
the doctrine enunciated by the United States Supre me Court in Stand- 
ara Ou Company of Indiana v. FTC (340 U.S. 231, 1951). In that 
‘ase, the Court held that if a seller can show that his price differentials 
are made in good faith to meet a lawful and equally low price of a 
competitor, he can establish a complete defense to a charge of price 
discrimination. If I may quote the Supreme Court, it said: 

* * * there has been a widespread understanding that, under the Robinson- 
Patman Act, it is a complete defense to a charge of price discrimination for a 
seller to show that its price differential has been made in good faith to meet a 
lawful and equally low price of a competitor. This understanding is reflected in 
actions and statements of members and Counsel of the Federal Trade Commis- 
sion. Representatives of the Department of Justice have testified to the effective- 
ness and value of the defense under the Robinson-Patman Act. We see no 
reason to depart now from that interpretation. 

Both the majority and dissenting opinions of the Supreme Court in 
the Standard Oil case recognize that competition is the heart of our 
national economic policy. The majority opinion stated : 

The heart of our national economic policy long has been faith in the value of 


competition. * * * Congress did not seek by the Robinson-Patman Act either 
to abolish competition or so radically to curtail it that a seller would have no 
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substantial right of self-defense against a price raid by a competitor. For 
exaniple, if a large customer requests his seller to meet a temptingly lower price 
offered to him by one of his seller’s competitors, the seller may well find it essen- 
tial, as a matter of business survival to meet that price rather than to lose the 
customer. It might be that this customer is the seller’s only available market 
for the major portion of the seller’s product, and that the loss of this customer 
would result in forcing a much higher unit cost and higher sales price upon the 
seller’s other customers. There is nothing to show a congressional purpose, in 
such a situation, to compel the seller to choose only between ruinously cutting 
its prices to all its customers to match the price offered to one, or refusing to 
meet the competition and then ruinously raising its prices to its remaining 
customers to cover increased unit costs. There is, on the other hand, plain 
language and established practice which permits a seller, through section 2 (b) 
to retain a customer to realistically meeting in good faith the price offered 
to that customer, without necessarily changing the seller’s price to its other 
customers. 
Mr. Justice Reed in his dissenting opinion said in part— 


the public policy of the United States fosters the free enterprise system of un- 
fettered competition among producers and distributors of goods as the accepted 
method to put those goods into the hands of all consumers at the least ex- 
pense * * * Nondiscriminatory pricing tends to weaken competition in that a 
seller, while otherwise maintaining his prices, cannot meet his antagonist’s price 
to get a single order or customer. 

The American Paper & Pulp Association is opposed to the philos- 
ophy and the effect which would result from the enactment of H. R. 
1840 or some similar bill. We believe that it is almost universally 
agreed that the Robinson-Patman Act is an act already difficult to 
construe and apply in practice. The words “substantially to lessen 
competition” are difficult of comprehension by the average business- 
man. It is our view that the change proposed by H. R. 1840 in section 
2 (b) of the Robinson-Patman Act would render the sales manager’s 
task of knowing whether or not he can meet a competitor’s price, a 
problem completely beyond practical solution as in each and every case 
he would be obliged to determine first whether his action would sub- 
stantially lessen competition and he would have no way of determining 
such a fact. 

The proponents of H. R. 1840 seem to contend that the enactment 
of this bill would result in benefits being conferred upon small busi- 
ness. Weare unable to penetrate their logic. Ifa seller is prohibited, 
as a practical matter, from meeting competition in good faith, it 
would seem to us that the only result of that prohibition would be 
price rigidity or price stability, except in those rare instances where 
one customer would be so important that a seller in order to retain 
that customer’s business would feel impelled to effect a general revi- 
sion of his price schedules to a level which would permit him to retain 
the business of that large customer. Price rigidity, according to 
our understanding, is inconsistent with the philosophy of our anti- 
trust laws and contrary to the basic tenets of the private enterprise 
system. It is our position that the purpose of the antitrust laws is to 
maintain healthy competitive markets which, of necessity, promote 
industrial versatility, innovation, and investment to a greater degree 
and with more assurance of continuity than can be attained in an 
intricately regulated or cartelized economy which is the only result 
of price rigidity. 

At the hearings conducted before the Antitrust Subcommittee of 
the House Committee on the Judiciary on H. R. 1840 and related bills, 
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Assistant Attorney General Barnes in charge of the Antitrust Division 
of the Department of Justice testified in opposition to this legislation. 
Not only did he categorically oppose H. k 1840, but speaking of the 
Standard Oil decision, he said in part: 


Standard Oil seems consonant with the Nation’s antitrust policy. A seller’s 
right to meet a competitor’s prices by granting price differentials to some cus- 
tomers without reducing his prices to all must remain an essential qualification 
to any anti-price-discrimination law. For a seller, constrained by law to reduce 
prices to some only at the cost of reducing prices to all, may well end by reducing 
them to none. As the Federal Trade Commission in 1953 recommended to 
Congress, “the right to meet a lower price which a competitor is offering to a 
customer, when this is done in good faith, is the essence of competition and 
must be permitted in a free competitive economy.” Anything less, I think, would 
move the price discrimination statute into irreconcilable conflict with the 
Sherman Act. As the late Mr. Justice Jackson, a former Attorney General 
and a former head of the Antitrust Division, observed during the oral argument 
of that case: 

“The whole philosophy of the Sherman Act is go out and compete, get business, 
fight for it. Now, the whole philosophy we are asked to enforce here is that 
you really must not; you should let this business go and not meet the com- 
petition. I have difficulty in knowing where we are with this.” 

Thus, Standard Oil goes far to harmonize the Robinson-Patman Act with the 
basic tenor of antitrust policy. 


Judge Barnes referred also to TNEC monograph (No. 42) and 
quoted : 


The amended (Robinson-Patman) act now safeguards the right of a seller 
to discriminate in price in good faith to meet an equally low price of a com- 
petitor, but he has the burden of proof on that question. This right is guaran- 
teed by statute and could not be curtailed by any mandate or order of the Com- 
mission. * * * The right of self-defense against competitive price attacks is as 
vital in competitive economy as the right of self-defense against personal attack. 

The Secretary of Commerce on behalf of his Department recom- 
mended against the enactment of H. R. 1840 and related bills. So 
did William P. Rogers, Deputy Attorney General. The Chairman 
of the Federal Trade Commission, speaking on behalf of the Commis- 
sion, before the Antitrust Subcommittee, opposed the amendment of 
section 2 (b). 

Senator Kerauver. You are aware that the Federal Trade Commis- 
sion now votes 3 to 2 for it? 

Mr. Boyp. I am indeed, sir, following the decision by the court of 
appeals in May, sir. 

In its consideration of the good faith meeting of competition de- 
fense, the overwhelming majority of the aereey General’s Com- 
mittee to Study the Antitrust Laws concluded no legislative amend- 
ment of section 2 (b) was necessary at the time of the publication of 
the Committee’s report in March 1955. The Committee, however, 
did conclude: 

Were revision in order, we would recommend as a restatement and clarifica- 
tion, a provision reading substantially as follows: 

“In any proceeding involving an alleged violation of this section, it shall be a 
complete defense to a charge of discrimination if the seller shows that his lower 
price, or his furnishing of services or facilities, was made in good faith to meet 
the equally low price of, or services or facilities of comparable value furnished 
or offered by, a compet’tor: Provided, That seller shall not be deemed to have 


acted in good faith if he knew or had reason to believe that the competitor's 
price or offer was unlawful.” 


We must stress to this committee that the good faith defense is only 
available under existing law in a situation where a seller lowers his 
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price for the sole purpose of meeting an equally low price of a com- 
petitor. Moreover, the burden of establishing good faith must be 
borne by the seller. The Federal Trade Commission is not under 
existing law required to establish lack of good faith. 

An evil of the proposed amendment is that in its present form it 
represents an attempt by its proponents to work a fraud on Congress. 
Although it is called an amendment to section 2 (b), if enacted it will 
effectively and completely erase section 2 (b) from the Robinson- 
ne an Act because the defense will not be available if the effect of 

the challenged discrimination may be teecale to lessen competi- 
tion or tend to create a monopoly. 

Mr. Cotirns. Mr. Boyd. 

Mr. Boyp. Yes, Mr. Collins. 

Mr. Cottins. ‘The burden of proving the effect of substantially less- 
ening competition at that point would be on the Federal Trade Com- 
mission, would it not? 

Mr. Boyp. I believe it would, Mr. Collins. 

Senator Keravver. The Federal Trade Commission has to make 
out a prima facie case. 

Mr. Boyp. That is correct, Senator. 

Senator Kerauver. They would have to show the discrimination : 
they would have to show that it substantially lessens competition and 
tends to create 2 monopoly. And then the burden would shift to the 
seller showing that there was no discrimination or it did not lessen 
competition in the line of commerce; it might have just lessened com- 
petition on one competitor; or it might show a difference in cost, a 
difference in the method of delivery, or a good many other bases, 
market conditions, or other things upon which they could justify 
discrimination under the act. 

If they showed any of those things, then the burden shifts back to 
the Federal Trade Commission to show the contrary. 

Mr. Boyn. I believe that is correct, Senator. 

Senator Krravver. And I think these matters ought always to be 
borne in mind. After going through all that procedure, the Federal 
Trade Commission has no right to do anything except issue a cease 
and desist order. It has no right to fine or punish one. It is only when 
its cease and desist order is not complied with that it has a right to go 
to the cirenit court of appeals to secure an injunction against violation 
of the order, where the hearing may be gone over substantially again. 

Mr. Born. I would say to the Senator there that if one should v ‘ol ate 
a cease and desist order, particularly where there has been an enforce- 
ment proceeding in the court of appeals, the penalty can be most severe, 
sir. As the Senator knows, I believe the penalty may be $5,000 a day, 
which even today is a great deal of money, sir. 

Mr. Srrzy. But before there could be an enforcement order, 
would have to be appealed to the courts 

Mr. Born. I believe that is correct, sir. 

Mr. Sretey. And there, the matter could be reviewed. 

Mr. Boyp. I believe that is correct, sir. 

Senator Krrauver. Yes. They would have substantially another 
hearing in the court of appeals. 

But the point I wanted to make is that the Federal Trade Com- 


mission in and of itself has no right to do anything except issue an 
order. 
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Mr. Boyp. That is correct, sir. 

Senator Kevauver. And nobody is penalized unless they want to 
take a chance on violating that. 

Mr. Boyp. But I would say to the Senator that it is most common 
for the Federal Trade Commission to go, as the Senator knows, to 
the court of appeals, to the appropriate court of appeals, and there 
obtain an enforcement order so that the Sword of Damocles will be 
hanging over the head of the respondent, against whom a cease and 
desist order has been issued, sir. 

As a price discrimination does not violate section 2 (a) unless its 
effect may be substantially to lessen competition or tend to create a 
monopoly, what the amendment says is that if the Commission has a 
case the deeaien will not be available. Accordingly, it should be clear) 
ointed out that the issue involved is not amendment of section 2 (b) 
but outright repeal. 

In our judgment, it would be impossible for any business to com- 
ete actively and vigorously if its efforts to meet competition are to 
te judged on the basis of whether or not some competition has been 
injured only to the extent of having its price met by a competitor. ‘The 
only logical result of the enactment of H. R. 1840 would be a series of 
local monopolies with all the resultant evils rather than the dynamic 
economy contemplated by our free enterprise system and our antitrust 
laws. 

H. R. 1840 is purportedly designed to protect “small suppliers and 
small retailers” from discrimination in favor of “preferred buyers.” 
However, in the paper industry there are any number of small com- 
panies whose costs are 1 relatively high and who may have few, but, to 
them, large customers. Ifa manufacturer with lower costs quotes such 
a customer a lower price on a grade of paper made by a small higher 
cost mill, the result would be that this latter mill would lose its main 
customer unless he could meet the competition. Also the price to the 
small manufacturer’s other customers might be higher, following the 
loss of a major customer. 

We, therefore, respectfully urge that this subcommittee take unfav- 
orable action on H. R. 1840 and related bills. 

Mr. Chairman, may I say to the distinguished Senator and to the 
other members of the subcommittee, that I appreciate, and the associa- 
tion appreciates, the great courtesy in affording me this opportunity 
to appear before the distinguished gentlemen and to present the testi- 
mony on behalf of our industry, sir. 

Senator Krrauver. Mr. Boyd, we are glad to have you here. You 
have made a very good statement on behalf of the companies in your 

association. I want to congratulate you on it, sir. 

Mr. Boyp. Thank you, sir. 

Senator Krrauver. Senator Dirksen, any questions? 

Senator Dirxsen. Mr. Chairman, no questions, except, Mr. Boyd, 
did you examine the printed text of the Capehart amendment that is 
before the committee? 

Mr. Boyp. I take it, Senator Dirksen, that you are referring to the 
amendment proposed which I now have in my hand. 

I have not had an opportunity, Senator, to study this proposed 
amendment but it seems to me, without having had sufficient time to 
study it, speaking merely off the top of my head, if I may, that we 
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would prefer the thoughts enunciated in my statement, rather than the 
proposed amendment offered by the distinguished Senator from 
Indiana. 

Senator Krrauver. Any questions? 

Mr. Sretry. No, no questions. 

Senator Kerauver. Let me ask you, Mr. Boyd, from 1936 to 1951, 
did the paper and pulp industry get along all right? 

Mr. Boyp. I believe it did, sir. 

Senator Kerauver. The way we are asking the act to be amended 
was the way the act was enforced during those years, on the assump- 
tion of the Federal Trade Commission, that the act during that time 
meant what we are trying to make it mean now. 

Where did any evil or any difficulties come to your association dur- 
ing those 15 years? 

Mr. Boyp. I cannot point out specifically to the distinguished Sen- 
ator any specific evils which would transpire to members of the asso- 
ciations. However, I would say to the Senator that, should the 
amendment proposed by the distinguished Senator from Tennessee be 
enacted into law, I do not think that it would be possible for anyone, 
without completely losing his customers, to meet a competitive price. 

I just cannot visualize, sir, as a practical matter, meeting a com- 
petitive price as a manufacturer, without in some degree, by selling 
in interstate commerce, substantially lessening competition. 

So it seems to me that if the language were changed, sir, as pro- 
posed by S. 11 and H. R. 1840, for all practical purposes, it would 
abrogate the good-faith defense and the Senator has referred to the 
cost justification defense in his able exposition of the procedure on 
the cease-and-desist orders and appeals. However, the cost justifica- 
tion defense, as the Senator is probably well aware, is a most difficult 
defense to show, and actually if the cost justification defense would 
come into operation, I believe, sir, that then anyone who is meeting 
a competitive price would not have to rely on good-faith defense. 
In other words, there are two separate defenses under the existing 
aw. 

Senator Kerauver. Yes, that is right. But I think the record 
ought to show that the purpose of H. R. 1840 and of S. 11, is to do 
what the Federal Trade Commission thought and what most Mem- 
bers of Congress thought was the law during all of these times, and 
under which the Federal Trade Commission acted during that time, 
and nothing more. 

So my question was, If this so adversely affects your industry, why 
was it not adversely affected when the law was enforced on the basis 
of what we are now trying to secure? 

Mr. Boyp. In answering specifically the Senator, I can only assume 
that the members of our industry are so lawabiding that they had 
no problem. I would also mention that I believe the Standard of 
Indiana case had its genesis in 1940 and, in fact, it is still going after 
16 years. 

Senator Krrauver. The decision was rendered in 1951; was it not ? 

Mr. Seentry. Yes. 

Mr. Boyp. That is the Supreme Court, sir. But I believe the case 
itself had its genesis in 1940. 

Senator Kerauver. I know. But the Seventh Circuit Court of 
Appeals held the other way. 
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Mr. Boyp. That is correct, sir. 

Senator Keravuver. So the philosophy and the operation of the 
Federal Trade Commission was not changed until the Supreme Court 
decision. 

Mr. Boyp. That is entirely correct, sir. 

Senator Keravuver. If this is so bad, I wonder how your indus- 
try got along so well during 1936 to 1951. 

“Mr. Born. As I said to the Senator, I think people who abide by 
the law probably do not have too many problems, but as far as meet- 
ing competition, when a case is proceeding through the administra- 
tive hearing and the courts, I think that people uide their conduct 
by what they think the law should be, or would be declared to be 
by the highest tribunal in the land. 

I know I certainly would if I were a manufacturer; I would try 
to determine what I would think the Supreme Court of the United 
States would rule the law to be, or has ruled the law to be, rather 
than a lower body, or a lower court, sir. 

Mr. Sreetey. Mr. Boyd, as a matter of substantive law, would you 
be in favor of permitting the good-faith defense even though the 
effect may be substantially to lessen competition or tend to create a 
monopoly ¢ 

Mr. Boyp. Certainly we in our industry are opposed to the promo- 
tion of monopoly. As far as substantially lessening competition, 
that is, it seems to me a double-barreled question, because, as I have 
heretofore respectfully pointed out to the Senator, how can one meet 
a competitive situation where one is selling in interstate commerce 
without certainly affecting competition ? 

Now, whether there is a substantial lessening of competition, as I 
respect fully pointed out: I don’t know the answer to what is sub- 
stantial lessening of competition, and I do not think many lawyers 
in the United States do. 

Senator Keravuver. Mr. Boyd, I think it should be pointed out at 
this point that this language, “substantially lessen competition or 
tend to create a monopoly” in any line of commerce is not new anti- 
trust language. 

Mr. Boyp. That is correct, sir. 

Senator Kerauver. It has been chewed over by the courts and it 
has been in antitrust laws up here for a long, long time. 

This is identically the same language by which section 7 of the 
Clayton Act was amended in 1950, so that there is some legal history 
and legislative history back of these words. 

Mr. Boyp. But I would say to the Senator, I truly do not know the 
meaning of the words, and I have given great study and great thought 
to what is the meaning of those w ords. 

Senator Krrauver. We tried in the House of Representatives one 
time, Mr. Boyd, to work out some money figures about what would 
be monopoly, that is, under $7 million, under $5 million, and under 
something else would not be mono oly, and above it, would be. But 
it was found that there is such a difference in different types of busi- 
ness and different situations throughout the different parts of the 
country that it is impossible to do. The only thing you can do is 
to have some language like this, which will be understood by inter- 
pretation from time to time. 
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Mr. Boyp. I agree with the Senator. 

Senator Kerauver. Mr. Collins, do you have a question / 

Mr. Couuins. Yes. 

1 would like to call the attention of Mr. Boyd, on page 3 of his 
statement in the second paragraph, where you say : 


It is our view that the change proposed by H. R. 1840 would render the sales 
managers’ task of knowing whether or not he can meet a competitor’s price a 
problem completely beyond practical solution as in each and every case he would 
be obliged to determine, first, whether his action would substantially lessen 
competition and he would have no way of determining such fact. 

As a practical matter, in the paper industry, do you think that that 
would pose an onerous burden ? 

Mr. Boyp. I believe it would in any industry, sir. Although I am 
speaking here, of course, for the paper and pulp industry, based on 
my observation of dealing with other clients in our office, it seems to 
me that any sales manager, no matter what his line of business, no 
matter what size his company, would have the same problem, where 
he is selling in interstate commerce. 

I am thinking, Mr. Collins, of the small manufacturer, whether it 
be a paper or any other product, selling perhaps in what I call the 
tri-State area around New York, and he would not sell across the 
country, but he might be a very substantial factor in what I call the 
tri-State area. 


So I think that any business or sales manager would have a problem, 

serious problem, sir. 

Senator Kerauver. All right. Thank you very much, Mr. Boyd. 

Mr. Boyp. Thank you, sir. 

Mr. Kerauver. Mr. William Simon. 

Mr. Simon represents the poe State Petroleum Association; 
and Mr. Donald O'Hara, the National Petroleum Association and the 
Western Petroleum Refiners Association. Why don’t you both come 
up at the same time here? 

Mr. Simon, do you have copies of your statement ? 

Mr. Stmon. Yes, sir. I believe they are being distributed. 

Senator Kefauver, I am William Simon 

Senator Kerauver. Let me see, just a minute now. 

Mr. Simon, you are here. Now, where is Mr. O'Hara? 

Mr. O’Hara. Here. 

Senator Krrauver. Won’t you pull up a chair here, Mr. O'Hara? 
Do you have copies of your statement ? 

Mr. O’Hara. Yes, sir. 

Senator Kerauver. Now, Mr. Simon, you are representing the 
Empire State Petroleum Association of New York. 

Mr. Sraon. Yes. 

Senator Kerauver. And, Mr. Simon, you are practicing law in 
Washington and New York? 

Mr. Stuon. No; in Washington and Chicago, sir. ' 

Senator Krravver. I see. 

Mr. Simon. May I introduce myself and my associates, Senator ? 

Senator Keravuver. All right, Mr. Simon. 

Mr. Srwon. I am William Simon, a partner in the law firm of 
Miller, Gorham, Westcott & Adams, which is primarily a Chicago 
firm, but I reside and practice law in Washington. 
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My client is the Empire State Petroleum Association which is the 
gasoline jobbers in the State of New York. 

On my left is Mr. Harry B. Hilts, who is the secretary of the Empire 
State Petroleum Association and has, himself, for many years prior 
to becoming secretary to the Association, been both a gasoline retailer 
and a gasoline jobber in New York; and on my right is Mr. John 
Harper, who is a former president of the Empire State Petroleum 
Association, a former president of the National Oil Jobbers Associa- 
tion, a long-time gasoline jobber in New York and I think I am safe 
in saying that gasoline jobbers throughout the country would regard 
him as one of the jobber statesmen of the country. 

Senator, I would like to say that we are very privileged 

Senator Kerauver. Now, let me see. 

Mr. O’Hara, you are representing 

Mr. O’Hara. Yes, sir. My name is Donald O’Hara. I am an 
attorney in the Munsey Building here in Washington. I represent 
the National Petroleum Association, of Washington, D. C., and the 
Western Petroleum Refiners Association, of Tulsa, Okla. 

I would like to say before we start 

Senator Kerauver. Now, before you start, Mr. Ellis came to see 
me the other day and I understood that he was going to speak for 
the oil jobbers, or oil jobbers council. 

Is this something else ¢ 

Mr. O'Hara. I would like to explain, if I may, what the difference 
is. Mr. Ellis’ association is the same one that Mr. Harper was for- 
merly president of. It is an association of jobbers, and they are 
buyers and resellers of petroleum products. 

The two associations which I represent are refiners, and they are, 
therefore, sellers of petroleum products. And the problems of the 
two are very different and the interests of the two are very different. 

Senator Kerauver. Mr. Ellis represents the same people that you 
are testifying for? 
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Mr. Simon. No, sir. Mr. Ellis represents the National Oil Jobbers 
Council which is a trade association composed of some 27 or 28 State 
gasoline jobbers associations. They are in the same line of business 
as my clients but my clients do not belong to Mr. Ellis’ association. 

Mr. Srrtry. Did your clients belong to the oil jobbers council 
previously ¢ 

Mr. Stmon. They did at one time. 

Mr. Sretey. And how long is it since they have ceased their member- 
ship / 

Mr. Simon. Within the year. 

I might say for the record that since last night the Ohio Petroleum 
Marketers Association telephoned me and asked me if I would include 
them in our statement. They have never been a member of. the Na- 
tional Oil Jobbers Council. 

I might also- 
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Senator Kerauver. What is the difference then? We want to 
give everybody a chance to be heard, but we are not going to sit here 
a long time and hear a lot of people whose situations are just the same. 

Mr. Srron. Let me say this in answer to that, Senator Kefauver, 
if I may. In 1949, which is 7 years ago, the Empire State Petroleum 
Association retained me to represent them before the United States 
Supreme Court in the Standard Oil case, and I have appeared in this 
litigation for Empire State before the Federal Trade Commission, 
before the United States Court of Appeals and before the United 
States Supreme Court, and I twice personally argued the case before 
the United States Supreme Court. 

We have a long-time history of deep and sincere interest in this 
matter. I cannot tell you what Mr. Ellis is going to say because I 
do not know, but I do know that the New York and Ohio jobbers 
for whom I speak are deeply and vitally interested and we have felt 
for years, Senator, if we could just get to tell you our side of the story, 
we could convince you that we are right. 

Senator Keravuver. Mr. Simon, did you testify or make any pres- 
entation before the House ? 

Mr. Srvon. I cannot answer that yes or no. I asked to testify be- 
fore the House. I was told I might and when I got down there, I 

sat for many hours and then they adjourned and said, “We can’t hear 
you today. Come back next week.” 

Then next week they postponed it and finally the last day of the 
hearings, I was seated in the witness chair at about 10:15 and I was 
told that there were three witnesses that had to be heard by 11 o’clock 
and the committee had to conclude by 11 o’clock and that I could have 
a third of the time from 10:15 to 11 to present our case. Whether 
you call that appearing or not, Senator 

Senator Keravuver. Your statement is in the House hearing? 

Mr. Sraon. A statement is in the House hearing, sir. 

Senator Kerauver. All right. 

Mr. Simon, you have a lengthy statement. It will be printed in 
full in the record and I hope, sir, ‘that you will summarize it, because 
you quote a lot of quotations from the Supreme Court cases that we 
are all familiar with here. 

Mr. Stuon. Very well, sir. 

Senator Kerauver. How long will your statement take, Mr. Simon ? 

Mr. Suwon. Senator, I say to you that I do not know of any prob- 
lem more important to a competitive economy than this problem, and 
we would like to convince you—— 

Senator Kerauver. I did not ask that. I asked you how long your 
statement would take, Mr. Simon, if you can give us some estimate, 
because we have seven other witnesses. 

Mr. Srvon. I would estimate 30 minutes, sir. 

Senator Krerauver. Suppose you try to make it less than that, Mr. 
Simon. 

Mr. Stwon. I will do my best, sir. 

Senator Keravver. Allright. Let us proceed. 

(The prepared statement of Mr. Simon is as follows :) 

I am William Simon, appearing for Empire State Petroleum Association, Inc. 
Empire State is a trade association of approximately 250 petroleum jobbers in 
New York State who are seriously affected by the legislation now before this 
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committee. They are vitally interested in the preservation of a competitive 
economy. I, therefore, appreciate the opportunity to discuss with you today 
legislation relating to the good faith meeting of a lower price which a competitor 
is offering to the customer—a right basic to a competitive economy. 

In common with the great majority of the American people, we believe that 
firm adherence to basic antitrust philosophy is primarily responsible for our 
great industrial productive capacity (both for war and in peace) and our high 
standard of living. 

Contrast our economy with that of Europe where cartels, really conspiracies 
to fix prices, have long been employed to protect businessmen, who lack faith 
in an expanding economy, from increased productivity by their more aggressive 
competitors, 

The American people so vigorously support the competitive philosophy of our 
antitrust laws that no one ever has the courage to publicly express opposition 
to its objectives. Yet a great many businessmen think the antitrust laws should 
apply only to their competitors, and not to themselves. Everyone wants compe- 
tition for what he buys, but a great many are against it for what they sell and 
for what their competitors buy. The attempted use of the Robinson-Patman 
Act to achieve rigid price uniformity is thus understandably popular with those 
businessmen who prefer a regulated, noncompetitive economy. 

The act’s prohibitions against price discrimination have been interpreted 
to deny buyers and sellers the right to “bargain” over price and have also been 
used to achieve that rigid price inflexibility which is generally the purpose of 
conspiratorial price-fixing arrangements. 

H. R. 1840 and 8. 11 are virtually the same as bills that have been introduced 
in each Congress for the past 7 or 8 years by Congressman Patman and Senator 
Kefauver. They are exactly opposite to other bills introduced by Senator Cape- 
hart and Congressman Walter. 

Unfortunately for the competitive economy our antitrust laws are intended 
to preserve, this legislation has been a rallying point for many who are wholly 
unaffected by the bills but in common are opposed to competitive pricing. I 
refer primarily to druggist, food broker, and retail grocer groups. 

It is my purpose today to show what effect H. R. 1840 and 8. 11 would have 
on our antitrust laws, secondly the economic philosophy of those business groups 
who support the legislation, and finally the history of its opposition by those best 
qualified to speak for vigorous antitrust enforcement. 


CONSTRUCTION OF THE BILL 


H. R. 1840 and 8. 11 would amend section 2 (b), of the Robinson-Patman amend- 
ment to the Clayton Act, to make the good faith meeting of an equally low price of 
a competitor a full defense, to a charge of price discrimination under section 2 (a), 
“unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly.in any line of commerce.” The stated purpose of 
this bill is to overturn the Supreme Court decision in Standard Oil Company v. 
Federal Trade Commission (340 U. 8S. 231 (1951). 

In the 5 years since the Standard Oil decision there has not been a single 
instance, other than the Standard Oil case, when this provision of the statute 
has been used to defend successfully against a charge of price discrimination. 

Section 2 (b), which comes into operation only after a price discrimination has 
been proven, now permits a seller to defend against that charge “by showing 
that his lower price was made in good faith to meet an equally low price of a 
competitor.” In the absence of a price discrimination that may injure competi- 
tion, there is no occasion for the “good faith’ defense of section 2 (b) ever to 
be invoked. However, H. R. 1840 and 8. 11 would make that defense unavailable 
whenever there was present the very competitive effect required to bring the 
pricing practice within the condemnation of the act in the first place. This is, 
therefore, the equivalent of entirely eliminating the defense from the act because 
it is to be made inapplicable in every case in which it might ever be invoked. 

Section 2 (a) prohibits price discriminations that may substantially lessen com- 
petition or injure competition with any person. H. R. 1840 and 8S. 11 would make 
the defense inapplicable whenever there may be a substantial lessening of competi- 
tion. Presumably the defense would still be available when there might merely 
be an injury to competition with any person. But the courts have never dis- 
tinguished between “substantially to lessen competition” and “to injure competi- 
tion with any person.” Both the courts and the Commission have treated those 
phrases as having the same meaning. Since there is no apparent distinction 





160 TO AMEND SECTION 2 OF THE CLAYTON ACT 


between them, the bills would make the defense of good faith meeting of an 
equally low price of a competitor meaningless; and the bills have been so con- 
strued by all responsible officials of the Government concerned with the act. 


JUDICIAL CONSTRUCTION OF THE STATUTE 


The alternate competitive philosophies concerning section 2 (b) of the act 
were before the Supreme Court in the Standard Oil case. The Commission had 
construed the existing statute as not permitting, and H. R. 1840 and §. 11 would 
amend the statute so as not to permit, a seller to meet an equally low price of 
a competitor if his doing so might injure competition. The Supreme Court said 
that: “The proviso in section 2 (b), as interpreted by the Commission, would 
not be available when there was or might be an injury to competition at a resale 
level. So interpreted, the proviso would have such little, if any, applicability 
as to be practically meaningless.” 

That there might always be an injury to competition in any price reduction 
made in good faith to meet the lower price of a competitor appears from the 
Supreme Court’s statement that: 

“Tt must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level whether or not the reduction to the dealer is discriminatory.” 

The Standard Oil decision was by a divided Court, 5 to 3. (Mr. Justice Minton, 
who as a court of appeals judge had sustained the Commission, did not partici- 
pate.) However, the Justices were unanimous in their view that the construction 
then urged by the Commission, and which is the basis for H. R. 1840 and S. 11 
would weaken competition. The dissenting Justices concluded, however, that 
Congress had intended to weaken competition. 

Sustaining the validity of this defense the majority of the Court said: 

“It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would have 
no substantial right of self-defense against a price raid by a competitor.” 

The ultimate conclusion of the Supremen Court majority, apparently the 
primary basis of its decision, was that: 

“The heart of our rational economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent.’ ” 

The minority opinion, on the other hand, concluding the Congress had not 
intended the competitive result achieved by the majority, is in part: 

“Nondiscriminatory pricing tends to weaken competition in that a seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get a 
single order or customer. But Congress obviously concluded that the greater 
advantage would accrue by fostering equal access to supplies by competing mer- 
chants or other purchasers in the course of business.” 


THE PHRASE “MAY LESSEN COMPETITION” 


H. R. 1840 and S. 11 are cleverly drafted. They say that a businessman may 
meet his competitor’s lower price, unless his doing so may injure competition. 
Its proponents make much of the argument that no one wants to injure com- 
petition. But the fact is that any competitive conduct may always lessen com- 
petition, particularly to the extent that the competition is successful. If they 
really want to avoid any lessening of competition, they should support the 
Capehart amendment to S. 11 which permits meeting a competitor’s lower price 
when to deny the right might lessen competition. 

When a competitor offers the seller’s customer a lower price, competition may 
be injured if the seller is prevented from meeting that price; but it may also 
be injured if he does meet the lower price. 

We might ask those who say they do not want to lessen competition, if they 
would approve an amendment to the Miller-Tydings and MeGuire Acts that 
permitted fair trade price fixing, “unless the effect may be substantially to lessen 
competition.” 

Or how about an amendment to the brokerage monopoly section, 2 (c), to 
exclude any prohibition on the payment of brokerage if to do so may lessen 
competition. 

As any antitrust lawyer knows, such amendments would be tantamount to the 
repeal of fair trade laws and the 2 (c) brokerage monopoly for every Fair Trade 
price fixing contract, or any ban on brokerage, may always lessen competition 
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ROBINSON-PATMAN MISINTERPRETED TO CONFLICT WITH SHERMAN ACT 


The spokesman for one of the trade groups ardently supporting Robinson- 
Patman philosophy recently expressed their anticompetitive concept when he 
told the House Judiciary Committee: * 

“Now basically in going over the Attorney General's Committee report we find 
a rather disturbing factor that an attempt is being made at almost every con- 
cluding section to reconcile the Robinson-Patman Act provisions with the anti- 
trust laws * * *, It is our understanding that the two are not necessarily parts 
of a whole and that the Robinson-Patman Act while dealing with price dis- 
crimination, is, as we see it, not a phase of antitrust as such.” 

And he went on to say: 

“Under the Robinson-Patman Act we have a form of trade regulation * * *, 
the whole economy is predicated upon regulation.” 

Since A. & P. was the target of the Robinson-Patman Act, it is pertinent to note 
that it was actually under the Sherman Act that the Government was successful in 
its attack on A. & P. In sustaining the district court’s conviction, the court of 
appeals pointed out that the object of the Sherman Act is to avoid Government 
regulation of business, saying :* 

“The Sherman Act sought to avoid, not only for reasons of policy but for con- 
sideration of power, any regulation of business. * * * Congress evidently be- 
lieved that if competition were preserved in this field, free enterprise would regu- 
late itself. The purpose of Congress was to see to it that competition was not 
destroyed.” 

Judge Walter Lindley, the district court judge in the A. & P. case, analyzed the 
scope of our antitrust statutes saying: * 

“Sometimes I doubt whether we ever needed the Robinson-Patman law, with 
all its elusive uncertainty. I have thought that the Sherman Act, properly inter- 
preted and administered, would have remedied all the ills meant to be cured. 

* * * The Sherman Act test reveals a carefully studied attempt to bring within 
the act every person engaged in business whose activities might restrain or 
monopolize commercial intercourse among the States. * * * The obvious purpose 
was to use that power to preserve a competitive business economy. * * * Too 
often, I fear, we enact a new law to cure maladministration of an old one. So 
Congress enacted the Robinson-Patman Act. I doubt if any judge would assert 
that he knows exactly what does or does not amount to violation of the Robinson- 
Patman Act in any and all instances.” 

The high watermark of the Commission's substitution of injury to an individual 
competitor for the statutory requirement of injury to competition was its finding 
in the Minneapolis-Honeywell case, Docket No. 4920, later reversed by the court 
of appeals,‘ that : “To the extent that business is held by or diverted to respondent 
from its competitors by its discriminatory prices and unfair practices, competi- 
tion has been adversely affected within the meaning of the law.’ On that reason- 
ing every price difference would be unlawful for every competitive price quotation 
is made either to retain an existing, or to sell a prospective, customer. 


COMPETITIVE VIEWS OF EMINENT AUTHORITIES 


Since I would not expect you to be persuaded by my personal economic views, 
I should like to recall to you the views on this subject of some of the outstanding 
antitrust people in Government during the past quarter century. 

The late Mr. Justice Jackson, a former head of the Antitrust Division and 
Attorney General under President Roosevelt, openly expressed amazement at 
the anti-competitive philosophy the Federal Trade Commission urged in the 
Standard Oil case. During the oral argument, he said: * 

“The whole philosophy—what troubles me—the whole philosophy of the Sher- 
man Act is go out and compete, get business, fight for it. Now the whole philos- 
ophy we are asked to enforce here is that you really must not, you should not let 
this business go and not meet the competition. I have difficulty in knowing where 


1Testimony of Benjamin Werne, May 1955, for the Fruit & Vegetable Brokers Associa- 
tion, a member of the so-called committee to protect the Robinson-Patman Act. 

a United States v. New York Great Atlantic ¢ Pacific Tea Company, 173 F. 2d 79, 87 
(C. A. 7, 1949). 
¢ 8 Uniset States v. New York Great Atlantic € Pacific Tea Company, 67 F. Supp. 626, 

76 (1946). 

* Minneapolis- -Honeywell Regulator Co. yv. Federal Trade Commission, 191 F. 2d 786 
(C. A. 7, 1951) ; cert. dismissed, 344 U. S. 206 (1952). 

5 Oral’ argument, Standard Oil Company v. Federal Trade Commission, October 9, 1950; 
Supreme Court Docket No. 107, October term 1949; mimeographed transcript, p. 88. 
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we are with this, and I should think the people who are trying to do business 
would find it much more troublesome than we do, for it does not trouble me but 
once a term, but it must trouble them every day.” 

This philosophical conflict was sharply stated in the 1948 Report of President 
Truman’s Council of Economie Advisers. They said: 

“The tendency toward soft competition has likewise been exhibited in the 
Robinson-Patman Act, which prohibits price-making policies previously accepted 
as legitimate features of hard rivalry for business, and in the so-called fair trade 
practice acts of the States which are supported by the Federal Miller-Tydings 
Act. The philosophy of the Sherman Act appears to be yielding to a policy of 
‘ethical competition’ which does not differentiate between the stability of the 
individual firm and the stability of the total economy.” 

That report goes on to say: 

“The Sherman Antitrust Act of 1890 embodied the classical doctrine that in a 
free-enterprise economy the effect of competition extends beyond the assurance 
of fair prices; it spurs the individual enterpriser to expand his operations and 
enlarge his production. There was no distrust of competition nor any fear that 
its effects might be undesirable. More than 20 years later, Woodrow Wilson 
expressed the popular view when he said that he took off his hat to the business- 
man who by selling more at lower prices and by improving the quality of his 
product was able to run his competitors out of business.” 

And that is still the popular American view. If you doubt me, check whom 
today’s housewives favor with their patronage. 

A member of that Council told a congressional committee, the following year, 
that: 

“All competitive effort is burdensome and harmful to those who cannot keep 
peace, but if we said it must stop short before it hurts anyone we would com- 
pletely abandon the policy of competition. It is only the unfair methods which 
we wish to prevent, and it is a very fine line between the vicious and unfair on 
the one hand and the rugged but fair on the other * * *. We have also been 
sympathetic with the plea of businessmen that if penalties are imposed for the 
violation of a law prohibiting business policies which have for years been 
accepted as fair, vigorous competition, the liability should be clearly expressed 
in the statute and should not be a trap buried under general language so 
ambiguous that the Supreme Court itself cannot decide what it means.” 

A similar adherence to the competitive philosophy was expressed by Adlai 
Stevenson when, as Governor of Illinois, he vetoed a minimum-price bill, saying : * 

“Price fixing for the benefit of limited business interests without compensating 
benefit to the consuming public who pay the price, is in my opinion, objectionable. 
* * * Ours is basically a free-enterprise economy. Free enterprise has his- 
torically meant competition. In our market place free competition has not only 
been encouraged but any interference with it has been authorized. * * * If we 
depart from the long-established policy of the State against price fixing and 
prohibit competition, when some group deems it ruinous, where do we stop?” 

District Court Judge Yankwich at Los Angeles has written many considered 
opinions on the philosophy of the antitrust laws. In the Balian Ice Cream case,’ 
he too expressed the view that the Robinson-Patman Act has been interpreted te 
reflect a philosophy contrary to that of the Sherman Act, saying: 

“For * * * the object of the States [in the fair trade laws] and of some of 
the Federal Regulatory Commissions, such as the Federal Trade Commission, [in 
the administration of the Robinson-Patman Act] seems to be to establish a 
‘soft’ competition—a competition that does not hurt much.” 

Judge Yankwich also quoted from a recent report of the House Committee on 
the Judiciary that: 

“In any competitive economy we cannot avoid injury to some of the competitors. 
The law does not, and under the free-enterprise system it cannot, guarantee busi- 
nessmen against loss. That businessmen lose money or even go bankrupt does 
not necessarily mean that competition has been injured. We cannot guarantee 


competitors against all injury. This can only be accomplished by prohibiting 
competition.” 9 


* Testimony of Dr. John D. Clarke before the House Committee on the Judiciary, Monopoly 
Power Subcommittee. 


7 Veto message, House bill 494, August 16, Lee 
8 The Balian Ice Cream Co., Inc., et al. Arden Farms Co. et al., CCH Trade Regula- 
See Peewien. par. 67, 266 (D. G. So. Dist. Calif. 


ept. 1422, 8ist Cong., Ist sess., 5, 6 (1949). The emphasis was added by Judge 
Yankwich. 
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Perhaps the most undesirable dart of the conflict is that the Department of 
Justice prosecutes people under the Sherman Act for doing what the Robinson- 
Patman Act requires. 

The late Wendell Berge, head of the Antitrust Division of the Roosevelt admin- 
istration and known for his liberal philosophy, criticized the act severely before 
the Senate Judiciary Committee, when he told that committee, “the Robinson- 
Patman Act tends to stabilize price structures and eliminate price competition.” 

Mr. Berge also told the committee that he agreed fully with the statement of 
Edward H. Levi, dean of the University of Chicago Law School and former 
general counsel of this committee, that: ” 

“At one level the conflict between the Robinson-Patman Act and the Sherman 
Act is this: the Robinson-Patman Act promotes that uniformity of prices and 
control over prices which the Sherman Act and also the Federal Trade Commis- 
sion Act deem to be illegal. An agreement between competitive purchasers as 
to what they will pay a single seller is illegal under the antitrust laws. The 
same uniformity of price, however, may be required under the Robinson-lat- 
man Act. Uniformity of prices, terms, and conditions among sellers may be evi- 
dence of a price-fixing arrangement under the antitrust laws. Under the Robin- 
son-Patman Act, however, not only is uniform treatment as among customers en- 
couraged and the likelihood of price reductions to individual customers in re- 
sponse to market conditions thereby diminished, but in addition, where there is 
any definite deviation from uniformity, the act makes it important to have or to 
seek to have the most intimate knowledge of terms offered by one’s competitors. 
This promotes price rigidity and produces evidence of illegal concert of action.” 

I doubt whether the Congress would ever provide in express terms what many 
of the proponents of the Robinson-Patman Act contend it means. 


IMPACT ON CONSUMERS 


The effect of these interpretations of the Robinson-Patman Act tends to make 
a seller’s price to his first customer almost an irrevocable yardstick for his prices 
to all other customers. The second and succeeding customers are denied the op- 
portunity to bargain over price. And, as the Supreme Court indicated in the 
Standard Oil (Indiana) case, it does not make economic sense “to compel the 
seller to choose only between ruinously cutting its prices to all its customers to 
match the price offered to one, or refusing to meet the competition and then 
ruinously raising its prices to all its customers to cover increased unit costs” 
(resulting from the lost business). 

The act thus has a tendency to keep all prices high, whereas a reduction in 
price to one customer generally results in a gradual reduction in price to other 
customers and an ultimate general decline in price levels. 

Prof. Malcolm P. McNair, of Harvard, has written extensively on this anti- 
competitive aspect of the statute. He points out that a seller having a rigid one 
price level, “is usually very loath to change his price * * *. Manufacturers 
frequently hestitate to make downward price changes for fear of ‘spoiling the 
market’ in case demand proves to be inelastic.” ” 

He has also forcefully shown that such price rigidity is “a denial of the eco- 
nomie function of price; it leaves pricing a one-sided matter, with the price- 
making function largely in the hands of the seller, and the edge removed from 
the demand blade of the pricing scissors.” 

Professor MeNair’s conclusion is that, “there laws represent the determined 
drive of certain groups of retailers and wholesalers to improve their economic 
position and make it secure against the stresses of competition.” 

The act has been employed to impede efficient marketers in distributing goods 
more cheaply to the consumers. The cost-justification provio has been so nar- 
rowly interpreted that it prevents efficient and ingenious marketers from re- 
ceiving, so that they can pass on to the consumer, their real economic savings 
to a supplier and the actual value of their distribution methods. 

Retail grocers are not unmindful of the impact on consumers of their non- 
competitive philosophy. Therefore, a few weeks ago they argued to this com- 
mittee that the beneficiaries of these competitive price reductions do not pass the 
lower prices on to the consumer, but merely make higher profits. But if the 
lower price is not reflected in a lower resale price, how is competition hurt? 
They cannot have it both ways: Either the resale prices are the same and com- 
petition is not injured, or the consumer does not get a lower price. 


10 Tene See the Senate nee Committee, May 3, 1955. 
=F aan eee fore the American Bar Association, San Francisco, Calif., September 18. 


52. 
18 Marketing Functions and Costs and the Robinson-Patman Act, IV Law and Con- 
temporary Problems 334, 337 (1937). 
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The Robinson-Patman Act has been construed by some to protect individual 
businessmen against the normal effects of the very competition that the Sher- 
man Act aims at requiring. Strong public support for competition, however, 
has resulted in the claim that the Robinson-Patman Act actually promotes com- 
petition by requiring price uniformity which gives each businessman an equal 
start in the competitive contest. This is in effect saying that if price is elimi- 
nated as a competitive factor, each businessman has an equal chance to compete 
on matters other than price. 

In that use of the term there are many type of “competition.” I would divide 
them into three categories. First is the ruthless, cruel, predatory competition 
known as the law of the jungle. Just as the tiger may become king of the jungle 
by destroying the smaller animals, a business concern can achieve a monopoly 
position by predatory pricing practices that destroy its competitors. No one 
should complain that the Sherman Act prohibits such conduct. 

At the other extreme is the soft so-called competition not unlike a junior prom. 
Each person takes his own partner, each has the opportunity for an equal en- 
joyable time, and there is no contest except perhaps the harmless competition 
of personal grooming in which everyone can be a winner, and there need be no 
losers. That NRA, Robinson-Patman and fair-trade type of competition is 
similarly not in the public interest. 

In between those extremes is the hard competition, what the Supreme Court 
found the Congress intended in both the Robinson-Patman and Sherman Acts, 
which can be likened to a football game. The rules prohibit predatory practices, 
but they do not require that all games end in a tie score. Nor do they require 
that all players be of the same weight or athletic ability. And the fact that Notre 
Dame goes unbeaten for 5 years does not condemn it, but brings it praise for 
being a highly successful contestant. Within the rules, every team is supposed 
to fight vigorously to win. And the fact that the score is 40 to 0 does not mean 
that the contest was not properly and competitively conducted. In another 
year the score may be reversed. 

You cannot prevent injury to all businessmen without preventing competi- 
tion itself. The American people are entitled to the economic benefits of com- 
petition. And while we would also like to protect all businessmen against injury, 
we cannot do both. 

The Supreme Court, in recent cases, and the Attorney General’s National 
Committee To Study the Antitrust Laws have both recognized this conflict and 
the need to make a choice. In making that choice, the Court and the Attorney 
General’s committee both chose to give the Robinson-Patman Act a construction 
in harmony with the basic Sherman Act. And there was greater unanimity in 
that phase of the committee’s report than in any other controversial section. 


SUPREME COURT RESOLVES CONFLICT 


The conflict between the Sherman and Robinson-Patman Acts was directly 
before the Supreme Court in the Standard Oil (Indiana)”™ case. 

The Federal Trade Commission had construed the meeting competition proviso 
of section 2 (b) as providing merely for a rule of evidence. It held that the 
proviso was inapplicable whenever a seller’s price reduction to meet the lower 
price of a competitor might injure competition. The Supreme Court reversed 
because, it said, the Commission’s construction would completely nullify the 
meeting competition defense expressly provided for in the statute. 

But the Court did no more—and I cannot emphasize this too strongly—than 
to hold that a seller can reduce his price in good faith to meet a lower price 
which is available to the buyer from a competitor. And it made clear that the 
burden of showing good faith—that is, that the seller reasonably believed that 
he had to make the particular lower price to meet:a competitor’s lower offer— 
was on the seller and not on the Commission. 

Having ascribed to the Congress u purpose to protect competition through the 
Robinson-Patman Act, the Court went on to say: 

“We need not now reconcile, in its entirety, the economic theory which under- 
lies the Robinson-Patman Act with that of the Sherman and Clayton Act. [In 
a footnote it added, ‘It has been suggested that, in theory, the Robinson-Patman 
Act as a whole is inconsistent with the Sherman and Clayton Acts.’] It is 
enough to say that Congress did not seek by the Robinson-Patman Act either 
to abolish competition or so radically to curtail it that a seller would have no 
substantial right of self-defense against a price raid by a competitor.” 





13 Standard Oil Company (Indiana) v. Federat Trade Commission, 340 U. 8S. 231 (1951). 
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This is the economic philosophy H. R. 1840 and §8. 11 aim to overthrow. 

Representing Empire State Petroleum Association, Inc. as an intervenor in 
that case, I filed briefs with the Federal Trade Commission, the court of appeals, 
and the Supreme Court in opposition to the Commission; and I argued the case 
before the Supreme Court for 12 State oil jobber associations. 


THE ECONOMIC PURPOSES OF THE BUSINESS GROUPS SUPPORTING H. R. 1840 AND 8. 11 


The so-called committee to defend the Robinson-Patman Act is headed by the 
Food Brokers Association. This activity is to preserve their members’ monopoly 
over brokerage in section 2 (c). Last May a representative of the southern 
wholesale grocers testified that the recommendation of the Attorney General's 
Antitrust Committee to restore to section 2 (c) of the statute the original con- 
gressional phrase, “except for services rendered,” was a “torpedo that would 
blow up the Robinson-Patman Act.” “Some pieces,” he said, “might be left, 
but they would hardly be worth picking up.” Apparently, the sections dealing 
with price discrimination are not “worth picking up” without the brokerage 
monopoly provision. 

Now, I do not quarrel with the brokers for trying to protect this monopoly ; 
but we should recognize what they are doing—and that it tends to make food 
prices higher to the consumer and is not in the public interest. 

It is interesting to note that no member of the Attorney General’s Committee— 
not even Professor Schwartz—dissented from the section 2 (c) recommendation 
which, it was said, would torpedo the act. 

Second only to the food brokers as Robinson-Patman propagandists are the 
druggists. How do they stand with respect to the public interest in a com- 
petitive economy? They are the fathers of so-called fair trade. 

There are many yardsticks to test the sincerity of a professed admiration 
for the antitrust laws—and no one publicly admits being opposed to our anti- 
trust laws—but certainly the acid test of such sincerity is unequivocal opposition 
to price fixing agreements in any form. The Attorney General’s Committee 
opposed all price fixing agreements, and it did not distinguish between price 
fixing arrangements for trademarked or nontrademarked goods. 

The St. Louis Star-Times survey comparing competitive prices in nonfair 
trade St. Louis, Mo., with what the consumer must pay across the river in Bast 
St. Louis, Ill., where so-called fair trade price fixing is allowed, shows drug 
prices approximately 12 percent higher and liquor prices approximately 16 
percent higher in East St. Louis. The difference is solely the width of the 
Mississippi River and legalized price fixing under the name of fair trade. 

It is, therefore, not surprising that the Federal Trade Commission found that 
boycotts, blacklist threats, and intimidation, as well as highly organized lobbying, 
were used by the Retail Druggists to compel adherence to fair trade. 

Curiously enough, the Druggists Association, opposing food faith meeting 
of competitive legislation, told their members that such an amendment to the 
Robinson-Patman Act would imperil the fair trade laws.” 

These are the groups that are in the forefront of the H. R. 1840 and S. 11 
campaign. And the fact is that the bills have no application whatever to food 
brokers or druggists and virtually no application to grocers. 

The legislation is primarily applicable to basic homogenous commodities where 
transportation costs are a substantial part of the delivered costs, such as steel, 
paper, sugar, cement, and oil. It has no application to trademarked advertised 
products in the drug or grocery trade. 

Advertised drugs or groceries are sold to both chain stores and to independent 
stores. One brand name seller cannot lawfully give a lower discriminatory 
price to chains ; and therefore, no such seller could ever be reducing his price to 
meet a lower price lawfully available to the customer from a competitior. The 
existing statute merely permits a seller to meet a price that is already lawfully 
available to the buyer from a competing seller. 


GOVERNMENT VIEWS ON THIS ISSUE 


In both the Truman and Eisenhower administrations, the White House, the 
Council of Economie Advisers, the Department of Justice, the Department of 
Commerce, and (during some but not all of the time) the Federal Trade Commis- 





%4Two members of the committee, Gilbert Montague and Walter Adams. dis t - 
erally from all the Robinson-Patman Act legislative recommendations. > eee 
4 Congressional Record, August 12, 1949, p. 11574. 
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sion approved legislation such as 8. 780, which is exactly opposite to H. R. 1840, 
and disapproved legislation such as H. R. 1840 and S. 11. 

1. The White House.—In 1954 the Bureau of the Budget wrote that legis- 
lation, exactly opposite to H. R. 1840 and 8. 11, and conforming to the economic 
views expressed in the Supreme Court decision in the Standard Oil case, was 
in accord with the program of President Eisenhower.” 

In 1950 the Congress passed legislation (S. 1008) conforming to the views 
later expressed by the Supreme Court in the Standard Oil case. When the 
bill was on the floor of the House, the majority Leader, Mr. McCormack, said ™ 
“So what we have here is the Department of Justice recommending the passage 
of the bill, and we also have the fact that the White House also favors the 
passage of the bill as reported out of the House Committee on the Judiciary.” 
But later the Congress adopted a modified version of an amendment supported by 
Messrs. Carroll and Patman, similar to H. R. 1840 and President Truman vetoed 
the bill. His veto message indicates that he did so because of confusion caused 
by that amendment.” 

2. The Department of Justice.—Since 1949 the Department of Justice has 
opposed this proposal. Its spokesman that year told this committee: 

“First we would recommend deletion of the parenthetical phrases in sections 
2 and 3, the so-called Kefauver amendment [like the pending H. R. 1840 and 
S.11]) * * * While we recognize the competitive problems which arises when one 
purehaser obtains advantages denied to other purchasers, we do not believe 
the solution to this problem lies in denying to sellers the opportunity to make 
sales in good-faith competition with otker sellers.” 

In a letter to the chairman of the Senate Judiciary Committee dated No- 
vember 27, 1953, the Department of Justice again opposed a bill by Senator 
Kefauver, the same as H. R. 1840 and S. 11, on the same grounds and concluded 
that it “does not favor the enactment of this bill.” 

The Department of Justice has always, however, supported the right of a 
seller to meet in good faith a lower price his competitor offers to his customers. 

In 1949, under Attorney General Tom Clark, the Assistant Attorney General 
in charge of the Antitrust Division testified before this committee in support 
of the right of a seller to meet in good faith an equally low price of a com- 
petitor and against the Carroll-Patman amendment on which H. R. 1840 and 
S. 11 are patterned. That testimony, as well as his prior testimony before the 
Senate Committee on Interstate and Foreign Commerce, was quoted with ap- 
proval and followed by the Supreme Court in the Standard Oil case. 

In 1951, under Attorney General J. Howard McGrath, the Department of 
Justice approved the decision of the Supreme Court in the Standard Oil case. 
The Department then wrote the chairman of this committee that: 

‘* * * the Department has always interpreted subsection 2 (b) as per- 
mitting a defendant to defend conclusively against a charge of price discrim- 
ination by affirmatively showing that such discrimination was made in good 
faith to meet the equally low price of a competitor.” 

The Department further advised that: 

“In view of the decision of the Supreme Court in the Standard Oil case, 
the Department sees no necessity for the enactment of the proposed legislation ; 
however, if the Congress should decide to enact such legislation, the Depart- 
ment would have no objection to [S. 719, a bill diametrically opposite to H. R. 
1840 and S. 11]}.” 

In 1953, under Attorney General Herbert Brownell, Jr., the Department of 
Justice again wrote the Senate Judiciary Committee approving the Supreme 
Court decision in the Standard Oil case and opposing a bill by Senator Kefauver 
embodying the language of H. R. 1840 and S$. 11. 

3. Federal Trade Commission—The Federal Trade Commission has pre- 
viously supported, and at other times opposed, bills such as H. R. 1840 and 
S. 11. The present Commission opposed H. R. 1840 and S. 11 earlier this year 
by a 4-to-1 vote, but more recently approved such bills by a 3-to-2 vote. How- 
ever, long prior to the present administration there were times when the old 
Commission was just as opposed to the Kefauver-Patman proposals. 

On June 16,. 1953, the Chairman of the Federal Trade Commission wrote 
the chairman of the Senate Judiciary Committee analyzing, and opposing, S. 
11. Expressing the views of a then majority of the Commission, he then said: 


16 Congressional Record, June 22. 1954, p. 8108. 
17 Congressional Record, July 6, 1949, p. 9164. 
18 Veto message, S. Doc. 184, 81st Cong. 
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“The Kefauver [Patman] bill would have the effect of overturning the Supreme 
Court decision in the Standard Oil case (340 U. S. 231). A majority of the 
Commission believes that it should not be enacted into law * * *, Our free enter- 
prise system requires competition in all areas. In fact, our whole theory of 
trade regulation is based upon the existence of competition in every market. 
If such regulation is to remain effective, a seller must be permitted, when acting 
fairly and in good faith, to meet the equally low price of a competitor. We think 
the Supreme Court reaffirmed this fundamental principle in the case of Standard 
Oil v. Federal Trade Commission (340 U. 8. 231), but if a legislative restatement 
seems necessary or desirable we believe the Capehart bill will accomplish this. 
The view recently, but no longer, urged by a majority of the Commission, and 
which is the basis for the Kefauver bill, is that meeting the equally low price of 
a competitor should not be a defense whenever it injures competition. As a 
practical matter this completely nullifies the defense, and it would then never 
be available to any sellers, for the Supreme Court has already held that every 
substantial difference in price may injure competition.” 

In March 1949 a Commission spokesman told the Senate Judiciary Committee 
that ‘“‘The Commission has publicly indicated that it would see no objection to a 
permanent change in existing law that would make the meeting of an equally 
low price of a competitor in good faith a full defense in price discrimination 
cases” (Senate hearings on S,. 1008, p. 72). While the Commission then said 
it had no objection to such a change, the Department of Justice said that has 
always been the law. 

In June 1949 the Commission wrote this committee that— 

“To refuse to make the good-faith meeting of competition a complete defense 
necessarily involves the risk of impairing the vigor of competition among sellers. 
The Council of Economic Advisers apparently had this risk in mind in its report 
to the President in December 1948, in which it referred to the tendency of the 
law of price discrimination to lead to soft competition. On June 7 representatives 
of the Commission informed you that all of the Commissioners believe that on 
balance it would be preferable to make the good-faith meeting of competition a 
complete defense.” 

In 1950 the chairman of the Senate Commerce Committee wrote the Federal 
Trade Commission asking the following questions to which the Commission gave 
these answers: 

Question. “Do you believe that meeting competition in good faith should be a 
defense to a charge of price discrimination under the Clayton Act?’ 

Answer. “Yes.” 

Question. “Where a seller in good faith reduces his price to meet the lower 
price of a competitor, do you believe he should be permitted to meet that lower 
price, when he does so in good faith, even if his doing so may cause an injury to a 
competitor, or to a competitor of his customer?” 

Answer. “Yes. If good faith is present, injury to competition will be rare; 
and in general the policy of the law should not discourage active competition by 
preventing the meeting of competition in good faith.” 

While some have referred to the competitive rights at which H. R. 1840 and 
S. 11 strike as something new, as early as 1941 the late Walter B. Wooden, 
Federal Trade Commission Assistant General Counsel, wrote, in TNEC Mono- 
graph No. 42: 

“The amended [Robinson-Patman] act now safeguards the right of a seller 
to discriminate in price in good faith to meet an equally low price of a com- 
petitor, but he has the burden of proof on that question. This right is guaran- 
teed by statute and could not be curtailed by any mandate or order of the 
Commission. * * * The right of self-defense against competitive price attacks 
is as vital in a competitive economy as the right of self-defense against per- 
sonal attack.” 

4. Department of Commerce.—Secretary of Commerce Charles Sawyer, testi- 
flying before the Senate Commerce Committee in 1949 in support of the right 
of a seller to be competitive in price (hearings on S. 236), said: 

“American business has shown remarkable resiliency in adjusting itself to new 
situations whether economic, technical, or regulatory. I do not favor any regu- 
lation of business practices which is not necessary, but I find even more 
disturbing a regulation which is so uncertain that businessmen do not know 
how to comply with it. We recognize that the antitrust and unfair competition 
laws by their very nature must be general in wording and that it is difficult 
to anticipate by precise language all arrangements which must be avoided by 
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the businessmen. I do believe, however, that uncertainty should be kept to a 
minimum. For this reason, I endorse the general purpose of this bill [which 
was the exact opposite to H. R. 1840 and 8. 11] to remove, so far as possible, 
the existing confusion as to what businessmen may do legitimately in pricing 
their products.” 

Secretary of Commerce Sinclair Weeks wrote the chairman of the Senate 
Judiciary Committee on October 29, 1953, that— 

“We believe this right [to in good faith meet a competitor’s lower price] 
is beneficial to consumers, of particular value to small businessmen and essen- 
tial generally to the maintenance of a competitive economy, and we favor legis- 
lation clarifying the language of the Robinson-Patman Act to this end. * * 
The Department therefore recomments enactment of 8S. 1377 [which was exactly 
opposite to H. R. 1840 and §. 11], subject to the comments above, and recom- 
mends against favorable action on S. 1857 [which was the same as H. R. 1840 
and S. 11].” 

Opposing 8. 1357, on which H. R. 1840 and S. 11 are patterned, the Secretary 
of Commerce wrote the Senate Judiciary Committee that- 

“S. 1357 adopts the minority opinion of the Supreme Court in the Standard 
Oil case. In our opinion, S. 1357 would invalidate the defense of meeting in 
good faith a lower competitive price whenever the effect ‘may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce. 
This would, in our opinion, destroy the availability of this defense for all practical 
purposes and in effect prevent real competition.” 


CONCLUSION 


Let me reeall to you what the noncompetitive cartel systems have done to 
the economy of Europe. When businessmen have no faith in their own ability to 
compete for the available business of the consumer, they may seek the artificial 
aid of government or conspiratorial conduct to insure to themselves what they 
consider their fair share of the market. But the American people are entitled 
to no less than, and they demand, that vigorous competition required by the 
Sherman Act, It is this vigorous competition that has made this Nation the 
greatest and most prosperous in history. And the Nation, as we know it economi- 
cally, cannot survive if competition is prohibited and prevented either by gov- 
ernmental or conspiratorial conduct. 

It is probably not possible to find another public issue on which there has 
been such a degree of unanimity on the part of such a long list of so highly 
respected authorities as there is on the competitive propriety of the right of 
a seller in good faith to meet a lower price that a competitor offers to the cus- 
tomer. There is also general agreement as to the clear conflict between any de- 


nial of that right and the competition required by our basic Sherman Antitrust 
Act. 


In the interest of a competitive economy, I urge you to reject H. R. 1840, 
and S. 11 and to approve S. 780. 


Mr. Sion. In common with the great majority of the American 
people—— 

Senator Krrauver. Now, your statement is printed in full in the 
record. 

Mr. Suwon. In common with the great majority of the American 
people, Senator, we believe that firm and vigorous adherence to the 
antitrust laws and the philosophy of the antitrust laws, is what has 
made this country the great nation that it is today. And I ask you to 
contrast what we have in our competitive economy with what the 
Europeans have, where they have long had cartels, where businessmen 
get together and agree on what is a fair price and everybody sells at 
the agreed price. 

The American people so vigorously support the competitive econ- 
omy, sir, that nobody has ever dared publicly to say he is opposed to 
competition and a competitive economy. 

Yet a great many businessmen believe in competition only for 
their competitors and not for themselves. They think competition 
should apply to what the people sell to them and competition should 
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apply to what their competitors are buying, but they do not believe 
competition ought to apply to them in what they sell. 

The attempted use of the Robinson-Patman Act, and particularly 
section 2 (b) to achieve a rigid price uniformity, has been understand- 
ably popular with those businessmen who prefer a noncompetitive 
economy. 

The act’s prohibitions against price discrimination have been inter- 
preted by many to prohibit the very type of competitive bargaining 
which is inherent in the antitrust laws. 

Now, H. R. 1840 and S. 11 are virtually the same bills that have 
been introduced in the Congress year after year for the past 7 or 8 
years. Unfortunately for a competitive economy, they have been a 
rallying point for many business groups who are utterly unatlected 
by this legislation, but have used it as a stalking horse for their anti- 
competitive philosophy. And I refer, sir, primarily, to druggists, food 
broker and retail grocer groups. 

It is my purpose today to try to demonstrate, first, what the effect 
of these bills would be on the antitrust laws; second, the economic 
philosophy back of them; and, thirdly, to tell you what has been the 
judgment on these bills of the people in the whole United States most 
eminently qualified to appraise antitrust legislation. 

Now, these bills would amend section 2 (b) of the Robinson-Patman 
Act to make the good-faith meeting of an equally low price of a 
competitor a full defense to a charge of price discrimination under 
section 2 (a), and I quote the bill: 

Unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce. 

The stated purpose of the bill is to overturn the decision of the 
Supreme Court in the Standard Oil case. But I call your attention 
to the fact that in the 5 years since the Standard Oil decision, except 
for that case, there has not been a single case in which any seller has 
ever made out the defense of good-faith meeting of competition under 
section 2 (b) of the Robinson-Patman Act. 

Section 2 (b) comes into operation only after a price discrimination 
has been proven, and it now permits a seller to defend against that 
charge “by showing that his lower price was made in good faith to 
meet the equally low price of a competitor.” 

In the absence of a price discrimination that may injure competi- 
tion, there is no occasion for the good-faith defense ever to be invoked. 

But these bills would make the defense unavailable whenever there 
was present the very competitive effect required to bring the act into 
being in the first place. 

In other words, the Commission does not make out a prima facie 
case without showing that there may be a lessening of competition, 
and this bill would say, * You don’t have the defense,” whenever there 
may be that very effect which is required to establish the prima facie 
ease in the first place. 

The defense would presumably still be available when there might 
merely be an injury to competition with any individual person, but 
the courts have never distinguished between the phrase “substan- 
tially to lessen competition” and the phrase “to injure, destroy, or 
prevent competition with any person.” Both the courts and the 
Commission have treated those phrases as having the same meaning. 
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Since there is no apparent distinction between them, the bills would 
make the defense of good faith meeting of an equally low price of a 
competitor meaningless; and the bills have been so interpreted by 
every responsible official of the United States Government who has 
construed the bills. 

The alternate competitive philosophies concerning section 2 (b) 
of the act were before the Supreme Court in the Standard Oil case. 
The Commission had construed the existing statute in that case as not 
permitting, and H. R. 1840 would amend the statute so as not to per- 
mit, a seller to meet an equally low price of a competitor if his doing 
so might injure competition. 

The Supreme Court said, and I quote the Court: 

The proviso in section 2 (b) as interpreted by the Commission, would not be 
available when there was, or might be, an injury to competition at a resale 
level. So interpreted, the proviso would have such little, if any, applicability, 
as to be practically meaningless. 

That there might always be an injury to competition in any price 
reduction made in good faith to meet the lower price of a competitor 
appears in the further statement of the Supreme Court, and I quote: 

It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level, whether or not the reduction to the dealer is discriminatory. 

If you make the reduction, it may affect competition, and if you 
do not make the reduction, it also may equally affect competition. 

The Standard Oil case was by a divided court, 5 to 3. But to me 
the important thing is that the Justices were unanimous that the 
philosophy of S. 11 would weaken the antitrust laws. The majority 
said, and I quote the majority : 

It is not enough to say that the Congress did not seek by the Robinson-Patman 


Act either to abolish competition or so radically curtail it that a seller would 
have no substantial right of self-defense against a price paid by a competitor. 


And their decision was based on this philosophy and I quote them: 


The heart of our rational economic policy long has been faith in the value of 
competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, “Congress was dealing with competition which it sought to protect 
and monopoly which it sought to prevent.” 

Now, the minority of the Court disagreed with the majority, but in 
their minority opinion, they said, and I quote: 

Nondiscriminatory pricing tends to weaken competition in that a seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get a 
single order or customer. But Congress obviously concluded that the greater 
advantage would accrue by fostering equal access to supplies, by competing 
merchants or other purchasers in the course of business. 

The minority attributed to this Congress an intention to weaken 
competition. 

Now, many people say that the language of S. 11 is almost the Lord’s 
Prayer. It says you can do these things unelss the effect may be to 
lessen competition and nobody wants to lessen competition. But I 
would like to ask those same people who say that, how would they like 
it if the Miller-Tydings and McGuire Fair Trade Acts were amended 
to say that fair trade price fixing is O. K. except where the effect may 
be to substantially lessen competition or tends to create a monopoly, 
which are the very words of the pending bill? Or how would the food 
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brokers like it if you amended their section 2 (c) monopoly provision 
tosay that the food brokerage provision applies except where the effect 
may be substantially to lessen competition or tend to create a monop- 
oly ? 

Any antitrust lawyer will tell you that such an amendment either to 
the fair trade laws or the brokerage provisions would repeal the stat- 
ute, and the amendment to section 2 (b) has exactly the same effect. 
It repeals section 2 (b). 

The spokesman for 1 of the 2 trade groups that ardently supports 
this hobinade-Patiad philosophy before these committees recently 
said before one of the congressional committtes, and I quote him: 

Now, basically in going over the Attorney General's committee report we find 
a rather disturbing factor that an attempt is being made at almost every con- 
cluding section to reconcile the Robinson-Patman Act provisions with the anti- 
trust laws. * * * It is our understanding that the two are not necessarily parts 


of a whole and that the Robinson-Patman Act while dealing with price discrim- 
ination is, as we see it, not a phase of antitrust as such. 


Then he went on, and I commend him for his honesty : 


Under the Robinson-Patman Act we have a form of trade regulation, * * * the 
whole economy is predicated upon regulation. 


I say to you, sir, we prefer the competition of the antitrust laws. 

Since A. & P. was a target of the Robinson-Patman Act, and con- 
gressional debates show it was largely passed to curb A. & P., it is 
interesting to note that it was under the Sherman Act that the Federal 
Government finally succeeded in convicting A. & P., and the opinion 
of the court convicting A. & P. is in part, and I quote. 

The Sherman Act sought to avoid, not only for reasons of policy but for con- 
sideration of power, any regulation of business. * * * Congress evidently be- 
lieved that if competition were preserved in this field, free enterprise would 


regulate itself. The purpose of Congress was to see to it that competition 
was not destroyed. 


The A. & P. decision was written by Judge Walter Lindley, who I 
am pleased to say was one of the three judges that recently decided 
the Standard Oil case in Chicago, and in the A. & P. case Judge 
Lindley said in his conviction of A. & P.: 


Sometimes I doubt whether we ever needed the Robinson-Patman law, with 
all its elusive uncertainty. I have thought that the Sherman Act, properly 
interpreted and administered, would have remedied all the ills meant to be 
cured. * * * The Sherman Act test reveals a carefully studied attempt to bring 
within the act every person engaged in business whose activities might re- 
strain or monopolize commercial intercourse among the States. * * * The ob- 
vious purpose was to use that power to preserve a competitive business econ- 
omy. * * * Too often, I fear we enact a new law to cure maladministration of an 
old one. So Congress enacted the Robinson-Patman Act. I doubt if any judge 
would assert that he knows exactly what does or does not amount to violation 
of the Robinson-Patman Act in any and all instances. 


Now, in my statement here, I quote next the statement of Mr. 
Justice Jackson that Mr. Boyd referred to a moment ago, and which 
I will not repeat. But I was in the Court that day, and I participated 
in the argument when Mr. Justice Jackson expressed amazement 
that the Federal Trade Commission was actually trying to prevent 
competition. 
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I refer you, sir, to the 1948 report of President Harry Truman’s 
Council of Economic Advisers. They said, and I quote: 

The tendency toward soft competition has likewise been exhibited in the 
Robinson-Patman Act, which prohibits pricemaking policies previously accepted 
as legitimate features of hard rivairy for business, and in the so-called Fair 
Trade Practice Acts of the States which are supported by the Federal Miller- 
Tydings Act. The philosophy of the Sherman Act appears to be yielding to a 
policy of ethical competition which does not differentuate between the stability 
of the individual tirm and the stability of the total economy. 

President Truman’s Council of Economic Advisers went on to sa 
that the Sherman Act of 1890 

Senator Kerauver. Mr. Simon, I do not want to rush you, but you 
have been going almost 25 minutes already, and you have a lot to 
cover here. 

Mr. Simon. Senator, this is an extremely important matter. 

Senator Kerauver. We know it is extremely important, but we 
have other witnesses who have extremely important statements, too. 
So [think if you want to finish your statement-— 

Mr. Srmon. Let me skip along, if I may. 

Senator Krrauver. W e have copies of it here. 

Mr. Sruon. I will read one sentence of that second quotation from 
the Economic Council when they talked about Woodrow Wilson, 
who certainly was a great liberal, Senator. Twenty years ago, they 
say he 


expressed the popular view when he said that he took off his hat to the business- 
man who by selling more at lower prices and by improving the quality of his 
product was able to run his competitors out of business. 


And I say to you that that is still the popular American view, as 


any housewife will testify to. 

This is another quotation, which I will not read, from a member 
of the Council of Economic Advisers in which he warned a House 
committee not to temper competition to protect the lambs who cannot 
stand the rough competition of a competitive economy. 

Then I refer you, sir, to a similar adherence to this competitive 
philosophy by Adlai Stevenson, when he was Governor of Illinois. 
He vetoed one of these price-fixing bills, and his veto message said: 

Price fixing for the benefit of limited business interests without compensating 
benefit to the consuming public who pay the price, is in my opinion, objec- 
tionable. * * * Ours is basically a free-enterprise economy. Free enterprise 
has historically meant competition. In our market place free competition has 
not only been encouraged but any interference with it has been abhorred. * * * 
If we depart from the long-established policy of the State against price fixing 
and prohibit competition, when some group deems it ruinous, where do we 


stop? 

I have a quotation I want to read from District Judge Yankwich, 
in Los Angeles, and certainly he is recognized throughout the country 
as one of the great liberal Federal jurists. Antitrust lawyers do 
not particul: wly like him because he has been so rough on them in 
the antitrust cases. But in the Balian Ice Cream case he bitterly 
denounced the philosophy of the Federal Trade Commission in the 
Robinson-Patman cases because it was inconsistent with the Sherman 
Act philosophy that he was enforcing in the cases brought by the 
Department of Justice. 

The late Wendell Berge told this committee just last year how 
anticompetitive this philosophy was. Wendell Berge had been a 
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distinguished head of the Antitrust Division under the Roosevelt 
administration. 

Senator Krrauver. Mr. Simon, I think it would be more helpful 
to the committee if you get down to specifically what the bill here 
would do to your clients. We have reel all of this. If we are going 
to get quotat ions from cases—— 

Mr. Srwon. I am not going to: read any more quotations, sir. 

Senator Krerauver. What we are interested in is what it is going 
to do to your clients here. 

Mr. Srvon. Before we tell you what it is going to do to them, 
we would like to tell you what the bill does, so that it would be clear 
how that has an impact on them. 

Senator Kerauver. You use your remaining 5 minutes however 
you want. 

Mr. Srwon. Senator, I just hope that anything that would be so 
destructive to businessmen, almost all of them small-business men, 
that you would not act without giving us a chance to be heard. 

Senator Krrauver. Mr. Simon, we want you to be heard, but we 
have read, and we do not have time to read all the lawbooks and all 
the statements of TNEC, which we have read over here for years and 
years. 

Please note, sir, that we have had some experience, Senator Dirksen 
and all of us, with this legislation for quite a long time. 

Mr. Simon. Senator—— 

Senator Krrauver. What I would be more interested in is what 
it is going to do to your clients here. 

Mr. Srwon. We certainly want to give you that, Senator, but we 
would like to give you what it is going to do first before we talk about 
what it does to us, and we want to ‘do the other, too. 

Senator Kerauver. Well, your time is pretty short, sir. 

Senator Dirksen. Mr. Chairman, I suggest that he be given ample 
time. I think this is a very important statement. 

Senator Krrauver. It is an important statement, but at the rate he 
is going, Senator Dirksen, he will be here until 2 o’clock this after- 
noon, and we have seven other witnesses. 

Mr. Suwon. Senator Sparkman called attention to the fact earlier 
that this bill was introduced on January 6, 1955, and we would have 
been very happy any time within the last 18 months to come down here 
and told our story. 

We just think it is so vital tous. You are talking about economic 
life and death to these jobbers, Senator. 

Senator Kerauver. You had better proceed, Mr. Simon. 

Mr. Sraon. I would like to—— 

Senator Krravuver. I suggest that we can read these statements. 
All these will be printed in the record, and these quotations from books 
and eases, we can read those, Mr. Simon. 

Mr. Srmon. Senator, I will not read it all. But on page 9 of my 
statement, there is what I think is an excellent dissertation based on 
Prof. Malcolm MeNair’s studies at Harvard as to what this would 
do to the consumer, and I think Professor McNair makes it crystal] 
clear that what your bill proposes would raise prices to the consumer. 

We are against that only because we think when you raise prices to 
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the consumer, you hurt businessmen, because businessmen can prosper 
more when they can give the consumer better goods at lower prices. 

Then we point out that the Supreme Court resolved this conflict 
in the Sisadaed Oil case by harmonizing the Robinson-Patman Act 
with the Sherman Act in a manner to preserve the competitive phi- 
losophy of the Sherman Act, and we urge you, sir, to continue that 
competitive philosophy which the Supreme Court extolled in the 
Standard Oil case. 

Then I come to the economic philosophy of those that have been in 
here urging you to pass this bill. They are all just against compe- 
tition, Senator. They are the same people who supported the fair- 
trade laws. 

I am not against them and I am not against the fair-trade laws. 
But the congressional debates and the legislative history show that 
liquor prices and drug prices are 11.16 percent higher in East St. 
Louis, Lll., where there is fair trade, than there are just across the 
river in St. Louis, Mo., and the only difference is the width of the 
Mississippi River and fair trade in Illinois and no fair trade in Mis- 
souri. And that is the example of the kind of economy that is being 
urged upon you here today by the people who want this bill. 

Then we get to the Government views, and I am not going into this 
in detail, but I want to point out to you that in both the Truman and 
Eisenhower administrations, the legislation such as S. 11 has been 
opposed and the legislation such as the Capehart bill, S. 780, has been 
supported by the White House, both under President Truman and 
under President Eisenhower, by the Department of Justice under the 
last 4 Attorneys General, 3 of them Democrats and 1 Republican, by 
the last 2 Secretaries of Commerce, 1 a Democrat and 1 a Republican, 
and by the President’s Council of Economic Advisers, both under 
President Truman and under President Eisenhower. 

The Federal Trade Commission has had a checkered career. It 
has bounded back and forth, at times supporting and at times not 
supporting this philosophy. 

But when the Federal Trade Commission did support this philoso- 
phy, they always very vigorously told you that while there were some 
problems involved in permitting one seller to get a lower price than 
another seller, that the advantage to a competitive economy of pre- 
serving competition in the market place more than offset those 
disadvantages. 

And now, sir, a man who has been in the jobbing business for vir- 
tually as many years as I am old, and who is today one of the out- 
seaanttieaiy jobbers in the United States, will tell you exactly how this 
is going to affect the oil jobbers in New York State, sir, Mr. John 
Harper. 

Senator Kerauver. Mr. Harper is not listed here as a witness. 

Mr. Smuron. He is with me. I think you would rather hear from a 
man who lives with this every day, Senator. 

Senator Kreravuver. I just question this. We have more witnesses 
listed. Perhaps we had better see what the situation is. 

Mr. Stwon. Senator, I can tell you what Mr. Harper is going to say, 
but perhaps it had better come out of his mind than out of mine. 

Senator Keravuver. All right, Mr. Harper. Out of deference to 
the witnesses we have listed, I did not want them to think we have a 
lot of witnesses ahead of them. 
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Mr. Harrer. I will be less than 10 minutes, Senator. 

Senator Kreravuver. But I would like to ask other witnesses, do any 
of you have any engagements? We knew nothing about Mr. Har- 
per’s going to testify. 

(No response. ) 

‘ r ry’ 

Senator Keravuver. Tell us, Mr. Harper, what you have on your 

mind. 


STATEMENT OF JOHN HARPER, DIRECTOR AND PAST PRESIDENT, 
EMPIRE STATE PETROLEUM ASSOCIATION 


Mr. Harver. My name is John Harper and I am president of the 
Harper Oil Co., which is one of a half dozen small jobber companies 
selling Tidewater Oil Co.’s gasoline in New York City, an area in 
which Tidewater also markets its own gasoline on a direct salary basis. 

I am representing the Empire State Petroleum Association, of 
which I am a director and past president. Incidentally, I should like 
to state that I am appearing here without the knowledge or approval 
of Tidewater Oil Co. 

Right at the start, let me say that it is not an easy regulation for me 
to understand. In more direct terms, it says that a seller may meet 
the lower price of a competitor or the unusual services or facilities fur- 
nished by a competitor unless the effect of the discrimination against 
his other purchasers may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce. 

Even reduced to its simplest terms, this is still a mouthfull. 

In order to explain to you a lengthy procedure with which I am 
continuously involved, I should like to read you a brief account of the 
solicitation of gasoline dealers by suppliers as told very convincingly 
by Prof. Ralph Cassidy, Jr., of the University of California, in his 
volume entitled “Price Making and Price Behavior in the Petroleum 
Industry,” which was published in 1954 by the Yale University Press. 

[ am using this because it is much shorter than I can say it. 

Senator Keravuver. I think that is in the record, Mr. Harper. This 
is the Yale Law Review ¢ 

Mr. Stmon. No, sir. 

Mr. Harper. No; it isa book. 

Senator Krrauver. Published by Yale University ? 

Mr. Harper. The Yale Press. But it is applicable directly to this 
situation. 

Senator Kerauver. Did Professor Cassidy’s testimony appear in the 
hearing before the House? 

Mr. Simon. I have never heard of him testifying. 

Senator Krrauver. How long do you want to read there, Mr. 
Harper ¢ 

Mr. Harper. As I say, my whole thing will take less than 10 minutes. 

Senator Keravver. Mr. Simon, I do not understand why you do 
not check with the committee staff here when you want to bring wit- 
nesses in. 

Mr. Stmon. Senator, I can tell you this—— 

Senator Kerauver. They tell me they knew nothing about other 
witnesses you were going to bring. If anybody just brought all the 
witnesses they wanted and put them in, we would be treating very 
unfairly our other witnesses. 
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Mr. Simon. Senator, if you prefer, I would be glad to go ahead and 
say what Mr. Harper is going to say, but it seems to me to come in bet- 
ter grace from a jobber who can speak of from his own experience. 

Senator Kerauver. Mr. Harper, you take about 5 minutes more. 

Mr. Harper. This is “Variations From Posted Prices.” [| Reading. | 


So far in this chapter discussion has been confined largely to posted prices. 
Actually, the posted price at the tank wagon level is often only a point of de- 
parture from which actual terms are negotiated. Many if not most arrangements 
at this level depart in some particular from a pure tank wagon deal in the 
strictest sense. 

The reasons for this are that competition is extraordinarily intensive at 
this level and the buyer-seller relationship is such that individual arrangements 
can be made. Hence concessions of some type are typically granted by sellers in 
order to get the business. Actually intensity of desire for business differs among 
companies and from time to time. Differences in intensity depends on such 
factors as whether the competitior is a new entrant into the market, whether 
he has excessive refinery capacity, whether he has suffered a loss of business 
previously, whether new aggressive management has recently taken over, etc., 
but the intensity of any one firm tends strongly to affect all the others. 

Many arrangements involve discounts from the posted price; some do not 
involve a discount, but rather some concession in the form of equipment or 
special terms. In many, if not most instances, actual terms of sale are arrived 
at through a process of direct bargaining between the buyer and seller. 


NATURE OF BARGAINING 


A supplier may expand his business by building new stations or by acquiring 
outlets which are already in existence. Assuming he chooses the latter alterna- 
tive, the question is what is the seller going to offer his competitors’ service sta- 
tion accounts to induce them to shift suppliers? The first step, no matter who 
one is, is to try to interest the prospect in doing business with his own organ- 
ization. When some headway has been made on this point, one may try to find 
out what the present seller is doing to retain the business and where this proposi- 
tion appears to fall short. The next move is to try to induce the prospect to dis- 
close his idea of a perfect deal. Finally, one may try to work out a proposition 
as close as possible to the perfect deal, but with the substitution of various 
counterpropositions. 

As an example, take the case of a service station whose contract has expired 
or is about to expire. Its sales are shown to average 12,500 gallons per month. 
The station operator has decided he wants the following things done for him 
before he will sign up again for a year: Three new pumps on loan; concrete 
— $3,000 ; paint buildings inside and out, $500; new lights on driveways, 

500. 

The present seller agrees to the following, subject to operator signing a 5-year 

contract 


Senator Kerauver. Mr. Harper, how long are you going to read 
this? 

Mr. Harver. Very little; just about a paragraph more. 

Senator Keravuver. All right. 

Mr. Harper (continuing) : 


No new pumps at present; blacktop driveways, $2,000; paint building inside 
and out, $500 ; new lights on driveways, $500. 

Suppose the “attacking” supplier is not too long on cash and prefers to provide 
funds as he makes sales rather than in advance. His offer might then be a 
3-year contract with 0.05 cents per gallon allowance in cash at the end of each 


month and the following. 

_ I can shorten that by saying that he offers a smaller amount of 
improvements, but the concession, when figured together, make a little 
bit larger total allowance to the dealer than the original allowance 
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of his present supplier. So there is an inducement when you add 
both parts of it together. 

{Continuing : | 

In all markets, attempts are constantly being made by vendors to acquire 
business from some other vendors. It is out of such arms-length bargaining 
that intensive competition develops at the tank-wagon level. At times, the 
struggles become very bitter. If the original seller loses an account, he may 
resent it and make it a point to find out what the successful offer was. If, in 
the opinion of the unsuccessful vendor, excessive inducements were offered, 
he may consider retaliation dependent upon whether he thinks aggressively or 
conservatively. 

It is obvious from this account that competition is now extremely 
keen at this level, and it is likewise evident that the proposed amend- 
ment would make it extremely dangerous for a supplier to continue 
such solicitation in the face of doubt as to whether the result may be 
substantially to lessen competition or tend to create a monopoly in any 
line of commerce. 

As a small-business man operating entirely within New York State, 
I should be inclined to disregard this amendment, but as a jobber 
marketing in the same territory with my supplier, as I do, the Federal 
Trade Commission has told me that they would hold my supplier 
responsible for policing my activities in accordance with the policies 
of my supplier. 

This would either impose an impossible responsibility on my sup- 
plier or an unbearable regulation on my own activities. While fair 
trading or the elimination of large gasoline-price signs may be the 
only way in which destructive price wars can be alleviated in some 
areas, it is still my observation that gasoline dealers are instintively 
competitive and can hardly restrain themselves from offering some 
inducement to their regular or large-volume accounts, whether this be 
in the form of discounts, trading stamps, gifts, lotteries, special sales, 
or other ingenious concession or service. 

How, then, can these gasoline dealers favor an amendment that 
would end the competition and solicitation of their own purchasers? 
Every sale involves both a bayer and a seller. Buyers are generally 
less concerned with competition than is a seller. A buyer is frequently 
unaffected by the price of goods he buys so long as all his competitors 
pay the same price. Many buyers are concerned in their purchases 
only that their competitor does not buy at a lower price. 

The competitive situation is quite different, however, with a seller. 
Most sellers cannot have one price to all buyers and stay in business, 
but they must meet the prevailing local price in every market in which 
they seek to do business and to every type of customer to whom they 
seek to sell. 

Sellers must have a right to meet a lower price which their com- 
petitor is offering to their buyer. 

For this reason, jobbers are vitally affected by the legislation and 
overwhelmingly oppose it. 

Competition cannot be regulated for the benefit of one class of com- 
petitors because such a regulation will play right into the hands of 
another class and the consumer will suffer. Don’t let the consumer 
be the forgotten man. 

It is my definite opinion that all dual jobbers operating in the same 
territory with their suppliers would be eliminated in the course of 
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5 years if this amendment is passed. There should be an assured place 
for dual jobbers, however, as they can supplement the existence of 
their supplies to very good effect, and where the supplier is also active 
there is no fear on the part of the supplier that he will be eliminated 
from a territory due to possible loss of the dual jobber. 

There are not enough suppliers today to take care of every jobber on 
an exclusive franchise. If good, healthy competition is preferable to 
the monopolistic regulation which will result from passage of this 
amendment, please satisfy yourselves on the accuracy of the state- 
ments before you vote for the doom of many small businesses which 
now compete with their own suppliers. 

And now one personal experience and I am through. I started the 
Harper Oil Co. in 1937 and was the exclusive distributor of a well- 
known brand for 10 or 11 years. At the end of that time my supplier 
came to me and issued an ultimatum that I sell out to him or find 
another supplier. There was no fooling. I had to act and I didn’t want 
to sell. I interviewed every supplier then active in New York City 
and everyone that I thought might be interested in breaking into that 
market. I got nowhere. And so in desperation I made a second round 
of all the suppliers, but still without any luck. 

And having been active in the Distribution Section of the Petroleum 
Administration for War for 214 years, I knew the suppliers pretty well. 
No large company in the face of the Detroit case, which was still 
pending, wanted to take a chance of embarking on another dual jobber 
in their direct operational territory. 

Finally, after 6 months of futility, and to add to all my problems, 
supplies of gasoline were then a little bit tight, Tidewater Oil Co. 
took me on as they had so many dual operations in New York City 
already, and a couple of the other suppliers agreed to contribute to my 
supply of gasoline through Tidewater if the emergency arose. 

I was profoundly grateful for my last-minute rescue, but believe 
me, I learned about the Detroit case the hard way, and I caution you, 
don’t pass this legislation until you understand just what a squeeze 
you are creating for the small-business man like me. 

Senator Keravuver. All right. Thank you, Mr. Harper. Any 
questions, Senator Dirksen ? 

Senator Dirksen. Yes. 

Mr. Simon, I notice on page 7 that you refer to a bill that was 
enacted by the Illinois Legislature and vetoed by Governor Stevenson 
in 1949. 

Mr. Stmon. Yes, sir. 

Senator Dirksen. I wonder if, for the record, you would refresh us 
a little on the substance and content of that bill. 

Mr. Stmon. That was a bill, Senator Dirksen, that would fix a mini- 
mum price for the sale of cigarettes in Illinois, and would prohibit 
any retailer in the State from selling cigarettes below that price. And 
the Governor vetoed the bill on the grounds that competition in ciga- 
rettes—and I assume he would have included gasoline or anything 
else—was more important than fixing prices for the benefit of a few 
cigarette dealers. 

Senator Dirksen. Was the bill limited only to cigarettes ? 

Mr. Stmon. Yes, sir. 

Senator Dirxsen. This is a speculative question, but do you know 
whether the former Governor of Illinois has changed his mind, or 
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does he still embrace the same position he took in his veto message 
in 1949? 

Mr. Simon. I would be the last one, Senator, to try to speak for 
Adlai Stevenson. But knowing what a good lawyer he is and his firm 
belief in the competitive system, I anit be amazed if he had changed 
his mind. But I don’t know. 

Senator Dirxsen. Have you encountered any statement made in 
public at any time that might give evidence as to whether he has 
changed his mind or not ? 

Mr. Simon. Certainly excluding campaign speeches, he has said 
nothing different, and Ties not read the campaign speeches enough 
to know what he has said in those, sir. But I know that otherwise “a 
certainly has not. 

Senator Dirksen. So it is a fair assumption that he cherishes the 
viewpoint he expressed in a formal veto message in August of 1949? 

Mr. Stmon. Senator, so far as I know, no living man has ever had 
the courage to say publicly that he is against competition. Whenever 
anybody sponsors a bill that is anticompetitive, they always dress it up 
in some language so that the public does not know what they are doing. 
But when you put the issue squarely out in front, are we promoting 
competition or are we protecting price fixing? Nobody has the cour- 
age to say that he is against competition. 

Senator Dirksen. Are you familiar with the text of the printed 
amendment that was introduced by Senator Capehart of Indiana? 

Mr. Srwon. I am, sir. 

Senator Dirksen. Do you have any views on it? 

Mr. Srmon. Of course, I start from the premise that S. 11 embodies 
a bad, or wrong, philosophy. I favor the competitive economy which 
the Antitrust Division of the Department of Justice and the Supreme 
Court expressed in the Standard Oil case. 

But if we are going to have the soft competition which says we can- 
not do anything where the effect may be to lessen competition, then I 
would assume that if that is good for the right hand, is equally good 
for the left hand. 

And all that the Capehart amendment would say is that—the Ke- 
fauver bill says that you cannot meet a lower price if its effect may be 
to lower competition—and the Capehart bill says that you cannot be 
denied the right to meet a lower price where the effect of denying you 
that right may be to lessen competition. 

So I cannot conceive of how anybody who favors the Kefauver bill 
can be opposed to the Capehart amendment, because they are both 
cut out of the same cloth. 

I would like to say there that I think Senator Sparkman’s state- 
ment on the Capehart amendment was a very fair one, and I certainly 
think he analyzed it right, and I would like to point out only one 
thing that I think he overlooked. As to the first two horns of his 
dilemma, he said, I think, substantially just what I just said. He said 
that there was a third horn of the dilemma and that is that the seller 
could reduce his price to all of his customers. 

And I would like to give you just one illustration of what can hap- 
pen under that third horn of Senator Sparkman’s dilemma. Let us 
assume that I am in a town and I have 10 customers in that town selling 
them whatever I make. And I sell each one of them at the same price, 
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and inherently a couple of these 10 are good customers and 38 or 4 of 
them are pretty poor customers, but I sell them all at the same price. 

Then my competitor, who has never marketed in that town before, 
comes to town and he decides he wants to move into that territory. He 
can make any price he wants in that town, because he does not have 
any other customers in the town. 

The first man he makes a sale to would be his only price in town. 

So he goes to my best customer and he says to my very best cus- 
tomer, “I will offer you a price 25 percent under Simon’s price.” Of 
course, he is offering it to every customer in town that he sells, be- 
cause he is only going to sell my best customer. Then he puts me in a 
position where I have either got to reduce my price 25 percent to all 
my customers or lose that best customer. 

He may not even be serious, Senator. He may just be willing to 
make just one sale to that best customer, if his bluff is called, but he 
can invade that market, make that man an offer, and be prepared to 
make 1 shipment at 25 percent under my business. 

If he gets that best customer, then he goes after my second-best cus- 
tomer, and pretty soon he leaves me with 5 or 6 little fellows that I lose 
money on, anyway, and I have got the choice of either cutting my price 
25 percent to all of them, which I cannot afford to do, or losing that 
best customer. 

I do not think that is a competitive economy, sir. And you are just 
encouraging the sharpshooter to come into my market and do that. 


Senator Kreravver. If he is going to lose money, why would he want 
to do that, Mr. Simon ? 
Mr. Srwon. Senator, I think you will find in the history of American 


commerce that whenever a seller tries to invade a new market, he is 
generally prepared to lose money for a short period of time to get a 
foothold in that market. 

If I do business now only east of the Mississippi River and I decide 
to go out to California, I have got to be prepared to lose money in Cali- 
fornia for a year or maybe 6 months, but for a limited time until I get 
a foothold in there. Sometimes you lose money for several years. 

sut the important thing is, the newcomer has to get a foothold in 
there, and he can only get a foothold in there by making a better deal 
than the fellow who is already established in there. 

Senator Kerauver. Did you have any part in drafting or helping 
draft Senator Capehart’s amendments ? 

Mr. Srwon. I could answer that “Yes” or “No,” sir. I was talked to 
about it. I knew people who were talked to about it. It really is the 
same language as your amendment turned around. 

Senator Krrauver. Did you —- 

Mr. Srmon. I said I was against it. 

Senator Krravuver. Did you prepare the draft ? 

Mr. Srmon. Did I prepare the draft? No, sir; although I was 
consulted and talked with other people about it. 

Senator Dirksen. But you are opposed to it, Mr. Simon? 

Mr. Suwon. I am opposed to both the Capehart amendment—I am 
opposed to the Kefauver bill and therefore necessarily the amendment. 
But as I say, if anybody likes one, it seems to me he has got to like the 
other, because they are cut out of the same cloth. I think the bill you 
ought to pass if you are going to pass any bill 

Senator Krrauver. Well, do you favor it ? 
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Mr. Srwon. May I finish answering Senator Dirksen’s question ? 

(Continuing:) Is S. 780, which Senator Capehart introduced last 
year, and which, in a letter that he put into the Congressional Record 
last year when he first introduced the bill indicates that it was drawn 
in collaboration with the White House, the Department of Justice, and 
the Federal Trade Commission. 

I think S. 780 is the bill I would urge you to pass if you are going 
to pass any legislation. 

Excuse me, Senator Kefauver. 

Senator Keravuver. All right. 

Is that all? 

Mr. Stmon. I would be happy to answer any questions you can think 
of to ask me, sir. 

Senator Krrauver. We have eight other witnesses, Mr. Simon. 

All right, Mr. O’Hara, we will try to hear you now. 

Mr. O’Hara, your statement will be printed in full in the record. 

Mr. O’Hara. Senator, I would be glad to summarize the statement 
orally. 

Senator Dirksen. Mr. Chairman, let me inquire, how long do you 
intend to run this morning? 

Senator Kerauver. I thought we would have Mr. O’Hara, and then 
we will resume this afternoon. 

Senator Dirksen. We have a minority policy meeting at 12: 15. 

( Discussion off the record.) 

Senator Kerauver. When we recess, we are going to try to con- 
tinue the hearings at 2 o’clock this afternoon. We are going to have 
to be interrupted with various votes, but we will do our best. 

May I ask Mr. Littlepage and Mr. Hayes what their pleasure is? 
If we have to go over to tomorrow, will you be here? 

Mr. Larriepace. If necessary, we will be here. 

Senator Krerauver. How about Mr. Brile, of Fairmont, W. Va.? 

Mr. Brix. I would like to go back tonight. I have a reservation 
back tonight. But if it is impossible, I would very much like to go 
over. That bill is very important to us. 


Senator Krerauver. How about Mr. McMichael, Mr. Jack Mc- 
Michael, of Tulsa? 


(No response. ) 

Senator Krravuver. And Mr. Hicklin, of Jacksonville? 

Mr. Hicxkury. If necessary, sir, I can remain over. 

Senator Kerauver. You would like to get away today if you could, 
I guess. 

Let us come back this afternoon at 2 o’clock after we finish with Mr. 
O’Hara, and we will hear as many of you as we can this afternoon. 

All right, Mr. O’Hara. Your statement will be printed in full in 
the record, and I think it probably would be more meaningful to the 
subcommittee—we will read your statement—if you will summarize 
and tell us in your own language what you think about this bill. 

Mr. O’Hara. Thank you, Mr. Chairman. 





182 TO AMEND SECTION 2 OF THE CLAYTON ACT 


STATEMENT OF DONALD C. 0’HARA, COUNSEL, NATIONAL PETRO- 
LEUM ASSOCIATION, WASHINGTON, D. C., AND WESTERN PE- 
TROLEUM REFINERS ASSOCIATION, TULSA, OKLA. 


(The prepared statement of Mr. O’Hara is as follows:) 


My name is Donald C. O’Hara. I am an attorney, with offices in the Munsey 
Building, Washington, D.C. I am appearing here today on behalf of the National 
Petroleum Association, Washington, D. C., and the Western Petroleum Refiners 
Association, Tulsa, Okla. The National Petroleum Association includes in its 
membership substantially all of the companies operating a petroleum refinery 
east of the Mississippi River and in California. The Western Petroleum Refiners 
Association includes in its membership substantially all of the petroleum refiners 
in the midcontinent area. I have furnished a copy of the complete membership 
list of both of these associations to the committee counsel. 

In much of the testimony before this committee and in the testimony before 
the House committee earlier this year, the issue involved in S. 11 and similar 
legislation has been portrayed as an issue between a few large companies On the 
one hand and a large number of independent dealers on the other. This is not a 
true picture of the oil industry. In addition to the integrated companies and 
their dealers, there are a great many independent refiners and jobbers who con- 
stitute an important competitive factor in the oil business. There are other 
witnesses scheduled to appear before you today who will deal with the problems 
of the jobbers. I will confine my statement to the problems of the independent 
refiners, 

In the first place, let me say that the term “independent refiner” is not one 
that is capable of exact definition. The traditional meaning given to it in the 
industry is a refiner who buys his crude oil from independent producers and who 
sells his product to jobbers and independent retailers rather than through his 
own outlets. However, this definition is not exact because there are many inde- 
pendent refiners who control some of their own crude oil supply and there are 
many who have some direct marketing outlets. The independent refiners do not 
quarrel with the principle of integration but, generally, they themselves are not 
completely integrated. 

I would like to give you some idea of how many small refiners there are. A 
survey published by the Petroleum Administration for Defense, Department of 
the Interior, in June 1951, shows there are 183 separate companies with a total 
refining capacity of less than 20,000 barrels per day each. The aggregate output 
of these refineries does not constitute a large percentage of the total consuinption 
of petroleum products in the United States. It does, however, constitute an im- 
portant source of supply for many independent jobbers and dealers and therefore 
is an important competitive factor in the industry. Furthermore, these refineries 
represent a widely dispersed source of supply which is important to the Armed 
Forees. This factor was recognized by the President's Committee on Energy 
Supplies and Resources Policy, which recommended in its report in February 
1955 that the Government give consideration to measures to maintain refinery 
eapacity necessary for defense purposes “particularly the capacity operation by 
small, independent refineries.” 

In carrying out this policy, the Department of Defense has recently established 
a program under which it will set aside a certain percentage of its purchases of 
jet fuel and buy this portion exclusively from the smaller refiners. The regula- 
tions of the Small Business Administration presently limit participation in this 
program to refining companies with a total employment of less than 500 (including 
affiliates). Before putting this program into operation, the Armed Services 
Petroleum Purchasing Agency asked our associations to make a survey to deter- 
mine what refiners would be eligible to participate. As a result of our inquiries, 
we received letter from 85 refining companies, advising us that they had a total 
employment of less than 500, and thus are presently eligible to participate in this 
program. 

In order to determine the attitude of the smaller companies toward this legis- 
lation we used this list as a basis for a survey because they are presently recog- 
nized by the Government as small business. On Wednesday, June 13, we mailed a 
letter ballot to each of these 85 companies, asking for their views on H. R. 1840, 
or similar legislation. As of this morning, we have received a total of 47 replies. 
I regret that we have been unable to make a complete survey but the notice of this 
hearing was too short to permit us to get in touch with all of these companies. I 
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would like to have the committee’s permission to file an amended report for the 
record when the survey has been completed. 

However, I think you will be interested to know that of the 47 replies we re- 
ceived, 46 said that their company is opposed to such legislation. One individual 
said that he is personally opposed to it but that he did not have time to consult 
with his company and did not wish to make it an expression of company policy. 
I have attached hereto as an exhibit a list of those companies which replied. You 
will note that they are widely distributed over the United States. Although our 
list of replies is not yet complete, I think it is sufficiently representative so that 
we would be justified in saying that every independent refiner in the United States 
is opposed to legislation of this type. 

Let me read to you some of the comments we have received. Here is one from 
a small refiner in Louisiana: “I don’t see how any small manufacturer or refiner 
can stay in business without adjusting his prices to meet competition—particnu- 
larly where he must sell his product over a wide area.” Here is one from a small 
refinery owned by a farmer’s co-op: “This type of legislation will tend to disfran- 
chise small refiners and jobbers.” The following is from a refinery in Kansas: 
“Without the right to meet legally the low prices offered by a competitor the small 
refinery is out of business. In our opinion H. R. 1840 simply drives another nail 
in the coffin of the small refinery.” Here is one from another refinery in 
Louisiana: “It is our considered opinion that the legislation proposed in H. R. 
1840 would certainly be very harmful to small refiners such as our company.” 
Here is one from a refiner in Minnesota: “As a matter of policy we are opposed to 
legislation such as H. R. 1840 which would prohibit a seller from making a price 
reduction in good faith to meet a competitive price. We believe that such a bill 
would have a damaging effect on independent refiners and jobbers as well.” 

What are the reasons for their opposition to this legislation? There are a 
number of reasons. The most important one, I think, is the need for flexibility. 
By this I mean that the greatest single asset of the independent refiner is his 
ability to make quick decisions and to adapt himself quickly to changed condi- 
tions. The ownership and the management of the smaller companies are closely 
related ; in many cases being the same individual. They do not have a large staff 
nor do they have branch offices scattered about the country. They are able to, 
and of necessity must, make decisions about changed marketing conditions 
quickly. Any legislation which is intended to require all companies to adhere to 
a rigid pricing formula will rob them of their strongest competitive weapon. 

A second reason is that the marketing of the independent refiner follows a 
less conventional pattern than that of his larger competitor. Instead of a 
large number of leased stations displaying his trademark and painted with his 
company colors, he must find an outlet through independent jobbers, automobile 
dealers, privately owned stations, ete. These brands are commonly referred 
to in the trade as off-brand gasoline and sell for several cents per gallon less 
than nationally advertised brands. (I do not use the “off brand” as a term of 
disparagement. It simply means brands that are not widely known and adver- 
tised and do not have the public acceptance that well-known brands do, and 
therefore do not command the same price. In many cases the so-called off-brand 
gasoline is of as good or better quality than the gasoline sold under some widely 
known brands. ) 

This brings us to what I think is the most important question that should be 
considered by your committee. I think we must admit that the sale of gasoline 
by independent jobbers and by the so-called off-brand marketers is often a dis- 
turbing factor in the market. All genuine competition is disturbing to someone. 
You are faced with a choice here: Is Congress interested in stabilizing the 
inarket for the benefit of the franchise dealers of the larger companies or is it 
interested in preserving real competition among suppliers for the benefit of the 
publie? If Congress is interested only in stabilizing the market for the benefit 
of the dealers and nationally adverised brands, there is no doubt that legislation 
intended to restrict the flexibility of the independent refiners and jobbers and to 
force their pricing practices into a straitjacket would be a step in this direction. 
However, if you are interested in preserving, for the public, genuine competition 
among suppliers, I think you can do it only by giving these independent companies 
an opportunity to meet competition when and where they find it. 

Another characteristic of independent refineries is that in many cases they 
are located at some distance from the marketing area. This is not true in all 
cases, of course, because there are some small refineries located near large 
metropolitan areas. Generally, however, you will find that independent refineries 
have been built near the source of their raw material—crude oil. You will find 
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large concentrations of independent refiners in Oklahoma, Kansas, north Texas, 
Louisiana, northern Michigan, western Pennsylvania, etc. The biggest single 
concentration of idependent refiers is in the midcontinent area of which Tulsa, 
Okla., is approximately the center. The biggest single market for this group is 
in the Chicago area. These refiners must ship their product a long distance 
and sell it in competition with the larger refineries which are located along the 
southern end of Lake Michigan. In order to do this it is necessary for them to 
absorb a part of the shipping cost. That is to say, such sales bring them a 
smaller net-back at the refinery than sales in the immediate vicinity of their 
refinery. The companies which are operating refineries in the Chicago area, on 
the other hand, can absorb the freight charges on the crude oil which they 
bring into their refineries and sell the finished product at a competitive price 
based on delivery from local refineries without incurring any legal risk under 
the proposed legislation. We hope that if your committee decides to report out 
this bill, you will amend it to make clear that it is not intended to prevent an 
independent refiner from invading the territory of a compeitor without having 
to build a refinery as a price of admission. 

Furthermore, the independent refiners are concerned because this legislation 
would expose them to liability with no way of determining the extent of this 
liability. The Robinson-Patman Act not only provides for prosecution by the 
Federal Trade Commission but also for private damage suits which may be 
brought by any customer. If the plaintiff is successful in such a case, he is 
entitled to damages three times the amount of his actual damages. This means 
that if a refiner is threatened with the loss of a customer because of a low price 
offered the customer by a competitor he must not only make the business decision 
as to whether he wishes to meet this price or not, but he must, at his own peril, 
make the legal decision as to whether he can lawfully meet the other price and 
whether his competitor is, or is not, subject to the Robinson-Patman Act. 

Let me give you a specific example. In the city of Detroit, where the original 
case Federal Trade Commission vy. The Standard Oil Company (Indiana) arose 
there are a number of major suppliers doing business. In addition there ure 
some 5 or 6 independent refiners plus a large number of jobbers and distributors 
which buy product from both large and small refiners. The major companies 
and those independent refiners who market in the adjacent States are engaged 
in interstate commerce and thus are subject to the provisions of the Robinson- 
Patman Act. Some of these independent refiners and some of the jobbers, how- 
ever, narket only in Michigan and thus are not subject to the act. This means 
that a refiner may lose a customer because of a lower price offered by a com- 
petitor. If he meets that price he runs the risk of liability for violation of 
the law, yet the competitor who offered the lower price is exempt from the 
law. 

The same thing is true of the sales by dealers. Representatives of dealer 
organizations have come before you and urged the passage of this legislation 
to regulate their suppliers. However, I think that it should be noted that 
the dealers themselves will be exempt from any price regulation because their 
sales are made to consumers and not to resellers. The dealers have blamed 
price wars upon their suppliers and they are anxious to have these suppliers 
placed in a straitjacket to prevent effective competition among them. The 
fuct is, however, that the dealers themselves wish to retain the right to be 
competitive and to lure customers away from one another. 

In the recent hearings before the House Small Business Committee on the 
subject of dealer and supplier relationships one of the witnesses offered as an 
exhibit an issue of the National Petroleum News, a trade newspaper devoted 
largely to the problems of petroleum marketing. The lead article dealt with 
the problem of trading stamps and other price inducements, It is entitled 
“The Forty-Two Million Dollar Give Away.’ The sense of the article is that 
dealers across the country are actually giving away $42 million of the profit 
which they could otherwise have by various forms of price cutting. We do 
not quarrel with the dealers’ right to fight for business but we do not think 
it proper that they should want other segments of the industry to be denied 
the opportunity to compete. 

‘The dealer association witnesses who have appeared before this committee 
and before the House and Senate Small Business Committees have made a good 
deal of the fact that some of the major suppliers have granted discounts to 
dealers involved in price wars. This is really a separate subject. Without 
going into the merits of the question of whether or not a supplier should come 
to the aid of a dealer caught in a price war, I should like to point out that 





pe 


in 
ad 
th 
cd 
at 
tit 
lo 


od 


ee 
od 
to 
ut 
ne 
at 





TO AMEND SECTION 2 OF THE CLAYTON ACT IS5 


this is a collateral issue from a legal point of view. The question involved 
in those cases is whether the supplier is permitted, under the Supreme Court's 
decision in the Indiana Standard case, to grant a discount to some of its dealers 
in order to permit them to meet the competition of other dealers. As Mr. 
William Snow, general counsel of the National Congress of Petroleum Retailers, 
pointed out to you in his testimony, the Federal Trade Commission has held 
that such discounts are not covered by the Supreme Court's decision. A Federal 
district court made a similar finding in the case of Pnterprise Industries v. 
The Texas Company. ‘This case is presently pending the appellate courts. I 
think it is obvious that there is no compelling reason to pass a law reversing 
a decision of the Supreme Court to take care of cases that are not covered by 
the Court's decision. 


APPENDIX 


United States petroleum refining companies classified by the Government as 
small business which have expressed opposition to H. R. 1840 or similar legis 
lation (June 25, 1956) : 


Vulcan Asphalt Refining Co., Cordova, Ala. 
Henry H, Cross Co., Smackover, Ark. 
Sunland Refining Corp., Fresno, Calif. 
Socal Oil & Refining Co., Huntington Beach, Calif. 
Kdgington Oil Refineries, Inc., Long Beach, Calif. 
Haucock Oil Co., Long Beach, Calif. 

Bankline Oil Co., Los Angeles, Calif. 
Golden Bear Oil Co., Los Angeles, Calif. 
Macmillan Petroleum Corp., Los Angeles, Calif. 
Wilshire Oil Company of California, Norwalk, Calif. 
Fletcher Oil Co., Wilmington, Calif. 

Seminole Asphalt Refining Co., St. Marks, Fla. 
Calumet Refining Co., Chicago, Il. 

Heury H. Cross Co., Colmar, Ill. 
Rock Island Refining Corp., Indianapolis, Ind. 
Jarvis Refining Co., Troy, Ind. 

R. J. Oil & Refining Co., Terre Haute, Ind. 
Mid-America Refining Co., Inc., Chanute, Kans. 
El Dorado Refining Co., El} Dorado, Kans. 

Derby Refining Co., Wichita, Kans. 

Vickers Petroleum Co., Inc., Wichita, Kans. 
Louisville Refining Co., Louisville, Ky. 

Somerset Refinery, Somerset, Ky. 

Ingram Oil & Refining Co., Chalmette, La. 

suyou State Oil Corp., Shreveport, La. 

Marvel Refining Co., Grand Rapids, Mich. 
Lakeside Refining Co., Kalamazoo, Mich. 
Naph-Sol Retining Co., Muskegon, Mich. 
Osceola Refining Co., Inc., Reed City, Mich. 

say Retining Corp., Saginaw, Mich. 
Great Northern Oil Co., St. Paul, Minn. 

Farmers Union Central Exchange, Laurel, Mont. 
Four States Western Oil Refining Co., Farmington, N. Mex. 
Famariss Oil & Refining Co., Hobbs, N. Mex. 
Malco Asphalt & Refining Co., Roswell, N. Mex. 
Bell Oil & Gas Co., Tulsa, Okla. 

Wilcox Oil Co., Tulsa, Okla. 

Pennsylvania Refining Co., Butler, Pa. 

Wolf’s Head Oil Refining Co., Inc., Oil City, Pa. 
United Refining Co., Warren, Pa. 

Petroleum Products Co., Abilene, Tex. 
Texas Calgary Co., Abilene, Tex. 

Bryson Pipeline & Refining Co., Bryson, Tex. 
Premier Oil Refining Company of Texas, Longview, Tex. 
Monarch Refining Co., San Antonio, Tex. 
Texas City Refining Co., Texas City, Tex. 

Elk Refining Co., Charleston, W. Va. 

Sioux Oil Co., New Castle, Wyo. 
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Mr. O’Hara. My name is Donald O’Hara. I am representing the 
National Petroleum Association in Washington, D. C., and the West- 
ern Petroleum Refiners Association of Tulsa, Okla. 

The National Petroleum Association includes in its membership 
substantially all of the companies operating petroleum refineries east 
of the Mississippi River. The Western Petroleum Refiners Associa- 
tion’s membership includes substantially all of the refiners in what 
we call the midcontinent area. 

I have furnished a list of the membership of both of these associa- 
tions to Mr. Collins of the committee Staff. 

Senator Kerauver. That is attached to your statement, I believe, is 
it not ? 

Mr. O'Hara. No. That is something else I want to take up in a 
minute, sir. 

Senator Kerauver. All right. 

Mr. O'Hara. Actually, there is one important point I would like to 
make. If I can leave this with the committee, I will be satisfied. 

In the statements that we have read about the previous hearings 
before this committee and the testimony before the House committee, 
the issue that is involved in 8. 11 has been represented as a battle 
between a few large suppliers on one hand and a great many franchised 
dealers of those suppliers on the other. 

I want to say that is not a true picture of the oil business. 

In addition to the major suppliers with whom most of you are fa- 
miliar, there are a great many independent refiners and jobbers in 
the oil business. Their aggregate output is not important—it is 
important, but it is not a large percentage of the total production in 
the United States—but they are a very important competitive factor. 

Now, the other witnesses who testified have dealt with the problems 
of jobbers. So I am going to confine myself solely to the problems of 
the independent refiner. 

First, let me say it is not an easy thing to define an independent 
refiner. The term as we use it in the oil business historically has been 
a refiner who buys all of his crude oil from independent producers and 
sells his output through independent jobbers in an independent 
market. 

But like most definitions, that is not 100 percent correct. There are 
many independent refiners who have some crude oil and there are 
many who have some retail outlets. 

{ would say the independent refiner does not quarrel with the 
principle of integration, but he is envious of those who have achieved 
a more complete integration. 

First I would like to give you an idea of how many independent re- 
finers there are. There are in the United States somewhere around 
225 or 230 separate companies operating refineries, and according to 
a survey that was published by the Petroleum Administration for 
Defense in June 1951, there are 183 companies that operate a refinery 
with a throughput capacity, in the measured capacity we use, of less 
than 20,000 barrels a day. 

Now, these are distributed throughout the United States, and as I 
said before, their aggregate output is not a substantial part of the total 
consumption in the United States, but they are an important competi- 
tive factor. 
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In addition to that, they represent a widely dispersed source of sup- 
ply that is important to national defense, because the one product 
that all of those refiners are equipped to make is jet fuel, which is now 
the most important single product bought by the military forces. 
They provide a supply of that which is dispersed all over the United 
States. 

The importance of this was recognized by the President’s Cabinet 
Committee on Energy Supply and Resources Policy, and in their 
report in 1955 they recommended that the Defense Department take 
steps to maintain the refining capacity and they specified particularly 
the capacity operated by the small independent refiners. 

Now, in carrying out that policy, the Defense Department has just 
recently inaugurated a program under which it is going to set aside 
a certain percentage of purchases of jet fuel to be bought exclusively 
from the independent refiners. But before they put that into effect, 
they asked our help in determining what refiners would be eligible to 
participate. 

The present standard used by the Small Business Administration 
is that you qualify as a small business if you have less than 500 em- 
ployees. We estimated that in the United States there were approxi- 
mately 150 refiners that would meet that. 

We sent a letter to each one of these and we received letters from 
85 refiners who said that they had less than 500 employees and wished 
to participate. 

o we have, to start with, a list of 85 that are recognized by the 
Government as small business. 

Now, the reason I am going into the history of this is that this bill 
has been heralded in the press as a bill for the benefit of small business. 
We took this list of 85 as being the officially recognized list of small 
business in the oil refining business and last Wednesday, June 13, we 
sent a letter to each one of these 85 refiners and asked for his views on 
H. R. 1840. 

Now, as of this morning we had received 48 replies. I regret that 
we did not have time to get in touch with all of these people and make 
a complete survey, and 1 would like to have the committee’s permission 
to offer the results of our complete survey for inclusion in the record 
when we finish it, which I hope will be in the next week or 10 days. 

But in the meantime, I think you might be interested—— 

Senator Keravver. In that connection, if you keep in touch with 
our staff, and if it comes in before our hearings are printed, it will be 
included. 

Mr. O’Hara. Thank you. 

Senator Keravuver. But you had better try to get it in fairly soon. 

Mr. O’Hara. I will do that. 

In the meantime, I think you might be interested in the results of 
our survey. Of the 48 replies we received, 47 of them said that their 
company was opposed to H. R. 1840. The 48th said that he personally 
was opposed but that he did not have time to check with his company, 
and he did not want to list it as his company policy. 

I have attached hereto as an appendix a list of. these companies. 
You will notice that they are distributed geographically all over the 
United States. There are a number of them in California, some in 
Illinois, Indiana, Kansas, Kentucky. I am sorry, only one in Ten- 
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nessee we did not get a reply from, but we hope to get in touch with 
him in the next day or two. 

We have some in New Mexico, Pennsylvania, Texas, West Virginia, 
and Wyoming. 

sut I think the list is sufficiently representative so we could make 
the statement that there is not a single small refiner in the Umited 
States that is not opposed to legislation of the type of H. R. 1840 or 
S..11. 

One thing I would like to read you out of my statement is a copy 
of some of the comments that were attached to letters that we received. 

Here is one from a refiner in Louisiana, and I quote : 

I don’t see how any small manufacturer or refiner can stay in business without 
adjusting his prices to meet competition, particularly where he must sell his 
products over a wide area. 

Here is one from a small refinery that is owned by a farmers co- 
operative : 

This type of legislation will tend to disenfranchise small refiners and jobbers. 

Now, here is one from a refiner in Kansas: 


Without the right to meet legally the lower prices offered by a competitor, 
the small refiner is out of business. In our opinion H. R. 1840 simply drives 
another nail in the coftin of the small refinery. 


Here is another one from a refiner in Louisiana: 


It is our considered opinion that the legislation proposed in H. R. 1840 weuld 
certainly be very harmful to small refiners such as our company. 


Now, here is one from a man in Minnesota: 
As a matter of policy, we are opposed to legislation such as H. R. 1840 which 
would prohibit a seller from making a price reduction in good faith to meet a 


competitive price. We believe that such a bill would have a damaging effect upon 
independent refiners and jobbers as well. 


Now, I would like just by way of summary to give you a couple of 
e e e . S . 


reasons why these people are opposed to it. I cannot do any better 
than quote their own words, which I have done, but I would like to 
summarize them. 

I would say that the first reason is the flexibility. By that I mean 
that the greatest single asset of the independent refiner is his ability 
to adapt himself to changes in the market quickly. In most cases the 
management and ownership of a small refinery are very close; in fact, 
in many cases the same man. He has the ability to, and he necessarily 
must, meet changes in the market and meet prices from day to day. 
He does not have a lot of branch offices; he does not have a staff. 

If you require all of these refiners to make their prices on a rigid 
formula, you are going to deprive the independent refiner of his 
strongest competitive weapon. 

Now, the second important thing to the independent refiner is the 
fact that his marketing does not follow the conventional pattern that 
the major companies have. By that I mean, the refiner does not have 
a chain of company-owned or leased stations which are painted with 
his company whee and display his trademark. 

He has got to find an outlet through independent jobbers, through 


independent retailers, through automobile dealers, and various dif- 
ferent kinds of outlets. 
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Furthermore, his gasoline is sold under private brands. The term 
we use in the trade 1s “offbrand sale.” Now, I do not use that term 
“offbrand” in a disparaging sense, because what I am trying to say 
is that these brands do not have the public acceptance of brands that 
are nationalized. They are simply not known to the public. 

As a matter of quality, much gasoline that is sold under offbrands is 
just as good, or better, than gasoline that is sold under some of the 
nationally advertised brands. But nevertheless, he must do business 
under these so-called offbrands. 

Now, here brings me to what I think is the most important question 
before you. I think we will have to admit that the sale of gasoline 
under these offbrands is often a disturbing factor in the market. As 
a matter of fact, any genuine competition is disturbing. 

If it is the intent of Congress to stabilize the market for the benefit 
of the franchised dealers of nationally advertised brands, I think a 
rigid formula of pricing is the way to do it. But if you want to 
preserve for the public real competition in the sale of gasoline, I think 
you are going to have to allow the independent refiner to meet compe- 
tition when and where he finds it. 

Now, another important difference between the smaller plant and 
the larger is this: In most cases the independent plants are Puilt near 
the source of their raw material. That is crude oil. Now, like the 
other statement, that is not 100 percent correct. There are some small 
plants that are built in the big metropolitan centers. But historically 
the small refineries have been built near the supply of crude oil. 

For that reason, you will find a big concentration of independent 
refineries in Oklahoma, north Texas, Louisiana, Kansas, northern 
Michigan, western Pennsylvania, and other places like that. 

Now, the biggest single concentration of these refiners is what we 
call the midcontinent area, which would be north Texas, Oklahoma, 
Kansas, Arkansas, roughly centered around Tulsa, Okla. The big- 
gest market that those refiners have is in the Chicago area. Now, in 
order to move their products into Chicago, they have to absorb a por- 
tion of the freight cost. When they get into Chicago they have to sell 
it in competition with the large refiners that are located along the 
southern shore of Lake Michigan. 

I would like to point out the difference between those two opera- 
tions. If a refiner operates in a refinery on Lake Michigan, he can 
bring his crude oil, he can absorb the freight cost on his crude oil 
and sell his product at a competitive price in Chicago without run- 
ning any legal risk. But if he refines his crude oil in Oklahoma and 
ships his products into Chicago and absorbs the freight, then he runs 
the risk of being charged with making a discriminatory price. 

So I would like to emphasize 

Senator Krerauver. Let me see, now, Mr. O’Hara. Let us get this. 
This bill is not intended to deal with the matter of freight absorption 
as such. That is, if refinery A in Tulsa is absorbing freight in order 
to get its oil into Chicago, and it is doing that generally or all of its 
customers, that would not be affected by this bill ? 

Mr. O’Hara. Well, Senator, I realize that there is a lot of doubt 
about the exact application of it, but I would like to point out that—— 

Senator Keravuver. I think it might be affected if refinery A in 
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Tulsa was absorbing freight for half its customers in Chicago and 
not absorbing freight for the other half. 

But the question generally in the House debate by Mr. Patman and 
Mr. Celler, as generally stated, is that unless freight absorption was 
used as a method of discrimination, it was not involved in this bill. 

Mr. O'Hara. I would like to point out that the problem you have 
is not. only to customers in Chicago, but the farther the refiner ships 
his product from his refinery and absorbs the freight, the lower net- 
back he has. 

Now, there have been several cases in which the Federal Trade Com- 
mission has taken the position that a lower netback to the refiner 
constituted a price discrimination, not a discrimination against other 
customers in tenn but a discrimination against the customers near 
to him in Oklahoma. And you have to remember that what you are 
doing with this bill, you are setting in motion a great liability with 
nobody having any idea of what the extent. of the ‘liability i is, because 
these refiners will not only be subject to prosecution by the Federal 
Trade Commission, but they have the possibility of private suits for 
triple damages, and there would be nothing to keep another customer 
in Oklahoma from filing a suit against them for triple damages on 
the grounds that they were getting a lower netback from their ship- 
ments to Chicago. 

Senator Kerauver. Your triple damages do not come under this 
provision of the Clayton Act, do they ? 

Mr. O'Hara. Senator, the Robinson-Patman Act also provides for 
treble damages, and it provides for treble damages at the suit of any 
private individual, and not merely the Gov ernment. 

Senator Kerauver. This does not change the laws of triple damages 
under the Clayton Act. 

Mr. O'Hara. It does not change the treble damage provision, but 
it removes the man ’s defense. As it is, right now that refiner can 
justify his price for his shipments into Chicago there on the grounds 
that he is meeting the competition of those larg ge refineries in C “hice ago. 
but if you remove from him that defense, he is at the mer cy of any 
customer along the line that wants to bring a suit for triple damages 
against him. 

Senator Kerauver. How many of your customers ever got sued for 
triple damages before the Standard Oil case suit ? 

Mr. O’Hara. The Standard Oil case was the first one, so far as I 
know, where there was ever any doubt that a customer did not have 
the right to meet price in good faith. Up until that time, both the 
buyer and the seller were under the impression that a seller had a 

right to meet a competitive price, and therefore there was no basis for 
a suit. 

Senator Keravuver. I thought the impression was just the other 
way around, in the interpretation of the Federal Trade Commission. 

Mr. O’Hara. The first time it was put to a test was in the case, and 
if you will recall, the Standard Oil Company of Indiana took the posi- 
tion that it was a complete defense and they were eventually sustained, 
of course, on that point. 

Senator Keravuver. In the various cases of the Federal Trade Com- 
mission, they issued cease and desist orders on the other basis, the 
interpretation of the bill as we would have it interpreted here. 
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I thought that was the general understanding by virute the deci- 
sions of the Federal Trade Commission and the various writers at 
that time of the TNEC Monograph— 

Mr. O’Hanra. I realize there were two different sides to it. But the 
one thing I can say is that the Standard Oil Company of Indiana took 
the opposite position, and they were sustained by the Supreme Court 
in that view. So that, at the present time, is the law. 

Senator Kerauver. Mr. O’Hara, suppose this refiner A has a num- 
ber of jobbers, let us say, in Chicago. Why would he want to sell to 
3 or 4 of them at a lower price, or a discriminatory price, than he 
would to the others? 

Mr. O’Hara. I do not think he would in Chicago, but he would, of 
necessity, have to get a higher yield from the sales that he made closer 
tohisrefinery. That is to say, as he reaches out from his plant, he gets 
into the competitive area of these other companies, and he has got to 
absorb part of the freight in order to meet that, and to that extent he 
runs the risk of being held guilty of discriminating against the cus- 
tomers that ars near his plant. 

Senator Kerauver. There is nothing in this bill to prevent him in 
Oklahoma from selling at a higher price in that area than he does to all 
of the people in another area. 

You would not say that there was any competition between the 
jobbers in Chicago and the jobbers in Oklahoma? 

Mr. O’Hara. Yes, indeed there is, Senator. 

Senator Keravver. They are not serving the same service stations. 

Mr. O’Hara. The marketing area from the midcontinent field— 
the big market of that area is the Chicago—I use the word “Chicago” 
as covering a big area. I mean, Chicago is the center of a marketing 
area which includes Indiana, Wisconsin, southern Michigan, and all 
that territory. It is a highly industrial area. It is a big market. 

The price of oil in that area, the price of the refined products there, 
is related to the price in Tulsa, or, the other way around, the price in 
Tulsa is related to the price that they can get in the market in Chicago. 

You find the same thing true on the east coast. Oil moves from the 
gulf coast, Houston, Port Arthur, and New Orleans around to New 
York, Baltimore, and Philadelphia. The price of oil all along the 
eastern seaboard bears a direct relationship to the price on the gulf. 
And the marketers in each area watch the prices in the other one every 
day. And the oil is contantly moving from the Tulsa, Okla., area into 
Chicago, not only by refiners, but by large jobbers and marketers. 

That is the strongest competitive element in that area, is the move- 
ment 

Senator Kreravuver. And the changes are usually made, you say, by 
the absorption of freight? I mean, the advantages are given by the 
absorption of freight? 

Mr. O’Hara. The refiner necessarily receives a smaller net back 
from his sales in that area than he gets from the ones in the immediate 
vicinity of his plant, and to that extent it is an absorption of freight. 

Senator Krerauver. I think we should try to make the record of 
this clear, as they did in the House, that freight absorption, if it is 
illegal, is dealt with through other laws, conspiracy, and this, that, 
and the other. 


This bill as such is not intended to affect the matter of freight 
absorption. 
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Mr. O’Hara. I understand that, Senator. But on the other hand, 
there have been cases where the Federal Trade Commission has held 
that freight absorption by itself constituted a discriminatory pricing 
system. 

Mr. Seetey. What are those cases ? 

Mr. O’Hara. I believe the Cement Institute case was one. 

Mr. Srevey. That is a conspiracy case. What has that to do with 
this bill? 

Mr. O’Hara. I can’t recall any others, but I will be glad to make 
a memorandum of that. I do know that when the hearings were 
held on a similar bill that dealt with the subject of freight absorp- 
tion, it was raised in these hearings a number of times. 

Mr. Seetry. Maybe it would clear up things, Mr. O'Hara, if you 
could tell us, is your primary interest in this bill your concern with 
the right of seller acting independently to absorb freight and meet 
competition at destination ? 

Mr. O’Hara. Yes. As long as there is a doubt about that, I think 
if you are going to report out a bill, the committee should make it 
clear that if the refiner has a right to invade the territory of another 
refiner, he does not have to build a refinery as the price of admis- 
sion, because there is no question about the right to absorb the freight 
cost on the crude oil, but there is a doubt as to whether he can make 
different prices on his refined products. 

Senator Kreravuver. So that this record can be complete, I am going 
to ask the staff to take out of the debate of June 11, 1956, in the House, 
the statement by the sponsor of the bill there, Congr essman Patman, 


with reference to what he had to say about the inapplicability of this 
bill to freight absorption. 


(The statement by Congressman Patman referred to is as follows :) 


Coming now to a more detailed explanation of how the substantive provisions 
of the bill will apply, I should like to call attention to my statement to the 
Antitrust Subcommittee of the Committee on the Judiciary on April 20, 1956, 


which refers to the questions raised by the subcommittee and my answers to 
those questions: 

“Question: 

“One of the members of the committee asked for a brief statement of what 
H. R. 11 does. For purposes of clarity, it would seem well to begin the answers 
with this particular question. Precisely, the question is stated as follows: 

“‘*Mr. Keating. I would appreciate it if you would outline, if you can, briefly 
what H. R. 11 does, how it changes existing law, and what the effect is’ (p. 144). 

“Answer: 

“Section 2 (a) of the Clayton Act, as amended by the Robinson-Patman Act, 
makes it unlawful for a seller to discriminate in prices between different pur- 
chasers of commodities of like grade and quality under certain conditions. These 
conditions are as stated in the statute: 

‘*Where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, de- 
stroy, or prevent competition with any person who either grants or receives the 
benefit of such discrimination, or with customers of either of them.’ 

“Section 2 (a) also contains certain exemptions, limitations, and justifications 
under which a price discrimination is justified, such, for example, as discrimina- 
tion which is justified by difference in the seller’s cost. But none of these are 
involved in the present legislation, and need not be discussed here. 

“Section 2 (b) of the act reads as follows: 

“ ‘Section (b). Upon proof being made at any hearing on a complaint under 
this section that there has been discrimination in price of services or facilities 
furnished, the burden of rebutting the prima facia case thus made by showing 
justification shall be upon the person charged with the violation of this section, 
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and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
nothing herein contained shall prevent a seller rebutting the prima facie case 
thus made by showing that his lower price, or the furnishing of services or 
facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a 
competitor.’ 

“H. R. 11 arose because of a problem created by the majority opinion of the 
Supreme Court in Standard Oil (Indiana) vy. FTC (340 U.S. 231). In that case 
the court ruled that a seller showing that. his discrimination in price was made 
in good faith to meet the equally low price of a competitor serves not merely as a 
rebuttal to a prima facie case made out by the Federal Trade Commission, but 
rather that such a showing is an absolute and complete defense against a charge 
of illegal price discrimination, and the defense therefore serves as a bar to a Fed- 
eral Trade Commission cease-and-desist order. 

“In the case before the Court the Federal Trade Commission had made a finding 
of fact not only that standards of price discriminations may have the specified 
adverse effects upon competition described in section 2 (a) of the statute, but 
that Standard’s discriminations had in fact already had those adverse effects, 
including the effect of substantially lessening competition or tending to create a 
monopoly. Nevertheless, the Court’s rule was that a discrimination in good faith, 
to meet the lower price of a competitor justifies the discrimination, irrespective 
of the adverse effects upon competition. 

“In this ruling the Court also made a construction of what constitutes the good- 
faith defense which is crucial to the issue here. Without, at this point, going into 
the peculiarities of the Court’s construction of the good-faith defense; however, 
it may be stated that we believe that had the Court constructed the good-faith 
defense properly rather than as it did construct the good-faith defense, there 
would be no need for H. R. 11. 

“For the sake of simplicity, and in order to utilize the language the meaning 
of which is already established in the law, H. R. 11 makes an exception to the 
good-faith justification in the following circumstances: Specifically, H. R. 11 
would continue the good-faith defense as a complete justification for price dis- 
crimination, except and unless ‘the effect of the discrimination may be substan- 
tially to lessen competition or tend to create a monopoly.’ 

“Thus the full purpose or the whole effect of H. R. 11 will be to overturn the 
Court’s ruling in the Standard (Indiana) case in those factual situations where 
the effect of the discrimination ‘may be to substantially lessen competition and 
tend to create a monopoly.’ 

“The reason for adopting the above-quoted language as the ultimate standard 
for an illegal price discrimination is that this same language describes the illegal 
exclusive-dealing contracts and tie-in sales which are prohibited under section 3 
of the Clayton Act and the same language describes an illegal merger prohibited 
by section 7 of the act. 

“Under H. R. 11, the plaintiff would have the burden of proving that the 
discrimination in question meets the test of illegality as to the substantial 
lessening of competition or tendency to create monopoly. It would not be the 
defendant’s burden to show that the discrimination does not have the prohibited 
effects although, of course, the defendant may introduce evidence to rebut the 
plaintiff’s evidence on this question. 

“There is also a question whether the good-faith defense would continue to 
be a complete defense against a charge of illegal price discrimination which has 
certain of the adverse effects specified in section 2 (a) of the law—namely where 
the effect of the discrimination may be to ‘injure, destroy, or prevent com- 
petition’—but does not have the stated effects as to a substantial lessening of 
competition or a tendency to create a monopoly. 

“Question : 

“Mr. McCutrocu. If the effect of the discrimination is to injure, destroy, 
or prevent competition and it is done in good faith, is that a complete defense on 
the part of the person who does it? (p. 134.) 

“Answer: 

“Yes, if the effect of the discrimination does not go further and be of a nature 
which may substantially lessen competition or tend to create a monopoly, the 
zood-faith defense will be complete. 

“The author of the bill understands that the difference between the variously 
stated adverse effects is a difference of degree, and not a qualitative difference. 
In other words, the effects of a discrimination may be of the kind which pre- 
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vents competition, but if the effects are of sufficient severity and substantiality, 
the courts may well rule that the effect substantially lessens competition. 

“Such prevention of competition comes within the standard of a substantial 
lessening of competition under sections 3 and 7 of the act, and likewise, has been 
held in certain circumstances to contravene the Sherman Act. 

“The reason for adopting the less severe standard of an adverse effect on 
competition in H. R. 11, is that the opponents of an anti-price-discrimination law 
have made violent objections to proposals to give each individual business firm a 
right of redress for injuries sustained as a result of a monopolistic practice. 
These opponents have loudly proclaimed that the present Robinson-Patman Act 
seeks to protect competitors rather than to protect competition. It occurred 
to the author of the bill, therefore, that more fairminded executives of big 
business would not object to a law which prohibits, in the last resort, a dis- 
crimination which substantially lessens competition or tends to create a monopoly, 


and that perhaps the present heads of the enforcement agencies would not 
object to such a law. 


“Question : 


“‘Mr. Maerz. Is it not correct that the sole purpose of your bill would be 
to eliminate good faith as a complete defense where the effect of the discrimina- 


tion is to substantially lessen competition or tend to create a monopoly?’ 
“Answer: 


“Tees. 
“The CHAIRMAN. May I ask a question at that point. 
“Mr. PATMAN. Yes. 


“The CHAIRMAN. Could not the Sherman Act be availed of if it created a 
monopoly ? 

“Mr. PatMAN. After it is actually created. But you see, we are trying to pre- 
vent monopoly before it actually reaches the point where it would be illegal under 
the Sherman Act. The trouble about the Sherman Act is that it comes into play 
long after many people have been driven out of business. The Clayton Act and 
the Robinson-Patman Act are trying to approach the problem with a prevention 
of illness rather than with a cure for illness after it has reached a critical 
stage. 

“The CHAIRMAN. Couldn’t there be an injunction? 

“Mr. PatMAN. You can get injunctions under the Sherman Act, but only 
against practices which would be violative of the Sherman Act, and the Sherman 
Act is certainly incomplete so far as reaching the problem we have in mind. 

“Mr. Maerz. Mr. Patman, suppose a seller was acting in good faith in meet- 
ing a competitor’s price, but was discriminating, and the effect of that discrimina- 
tion was to tend to create a monopoly, would the Government be able to enjoin 
those discriminations under section 2 of the Sherman Act on the basis that they 
constitute an attempt to monopolize that particular area? 

“Mr. PatTMAN. I don’t think that would be possible unless the Government 
could show intent to monopolize. 

“Mr. Martetrz. They would have to show—— 

“Mr. PATMAN. Intent to monopolize. 

“Mr. Materz. Would good faith, then, be a defense under section 2 of the 
Sherman Act? 

“Mr. PatMan. I don’t believe it would, that is my answer, but we may be talk- 
ing about different definitions of ‘good faith.’ 

“May I continue? 

“The CHAIRMAN. Yes. 

“Mr. PATMAN. The next question was as follows: 

““Mr. Maerz. Your bill, then, recognizes that good faith under certain cir- 
cumstances where the effect of the discrimination is to injure or destroy com- 
petition should be a complete defense.’ (p. 163). 

“Answer: 

“The author of the bill recognizes that under the bill good faith would be a com- 
plete defense under certain circumstances where the effect of the discrimination 
is to injure or destroy competition. 

“Question: 

“*Mr. Keatine. Why wouldn’t the same objective be achieved by your bill if 
that is the legislative desire to strike out the proviso about good faith? (p. 163). 

“Answer: 

“It is not the intention of the bill to remove good faith as a defense for all 
adverse effects upon competition. As already indicated, the author of the bill 
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recognizes a distinction in degree between an injury to competition and a sub- 
stantial lessening of competition or a tendency to create a monopoly. 

“Question : 

“Referring to a discrimination which merely has the effect of injuring, de- 
stroying, or preventing competition and does not have the further effect of sub- 
stantially lessening competition, Mr. McCulloch asked : : 

“*Why should that be a complete defense if the intent is to do it, yet it is not a 
defense if it is only to substantially lessen competition’ (p. 164). 

“Answer: 

“The question of the seller’s intent does not enter into the prohibition set out 
in section 2 (a) of the act. It is the intention of the act to place the standards of 
illegality as much as possible upon the effects of the discriminatory practice, 
rather than upon what may be in the mind of the corporation engaged in the dis- 
criminatory practice. 

“The matter of intent may, however, enter into the question of whether or not 
good faith is shown—this is difficult to say—the matter of what constitutes good 
faith has become greatly confused and different people inevitably have widely 
different ideas about it. 

“Question : 

“Mr. Keating raised a series of questions concluding with the question: 

“*Whether there would be objection to repealing the good faith proviso alto- 
gether?” (p. 167). 

“Answer: 

“If the good faith proviso were repealed, then a price discrimination which 
merely has the effect of injuring, destroying, or preventing competition would be 
illegal, even though the section 2 (b) defense could be made out, as would dis- 
criminatory practices which have the more severe effect of substantially lessen- 
ing competition or tending to create a monopoly. Thus to repeal the defense 
would be to make a more severe law against discriminatory practices than 
H. R. 11 provides. 

“As has been stated before, there have been violent objections to giving small 
business that much protection; and it is felt that a bill which goes that far would 
have less chance of becoming law. 

“The CHAIRMAN. Do you mean to imply from your answer that if the bill were 
to eliminate good faith it would be too broad 

“Mr. PATMAN. No, personally, I would favor it, but to be practical, I know it 
is going to be hard enough to get our version through, and this is substantially 
less than removing the 2 (b) defense altogether. 

“The CHAIRMAN. You area realist. 

“Mr. PATMAN. That is right, we are trying to be realists, and we are asking 
for half a loaf. That would be a whole loaf. We think we would probably 
havea very difficult time getting it through. 

“The CHATRMAN. Beyond that I don’t know what the repercussions would be 
if vou would eliminate good faith entirely. 

“Mr. PAtTMAN. It would require hearings of probably weeks of time before 
this committee. Put on this question we feel that it shouldn’t require much 
time, because it has heen pretty well explained and discussed in the past. 

“Counsel raised a question concerning the interpretation placed on the section 
2 (b) defense by the late Walter B. Wooden, Associate General Counsel of the 
Federal Trade Commission, and he read a portion of a statement filed by Mr. 
Wooden with the Temporary National Economic Committee in 1941, which por- 
tion of Mr. Wooden’s statement was quoted in the majority opinion in the Stand- 
ard Oil (Indiana) case (footnote 12, p 246, 34 U. S.), as follows: 

““The amended act now safeguards the right of the seller to discriminate in 
price in good faith to meet an equally low price of a competitor, but he has the 
burden of proof on that question. This right is guaranteed by statute and could 
not be curtailed by any mandate or order of the Commission. The right of 
self-defense against competitive price attacks is as vital in a competitive economy 
as the right of self-defense against personal attack.’ 

“All authorities seem to agree that the 2 (b) defense was intended to be a 
‘self-defense’ procedure. The majority of the Court in the Standard Oil (In- 
diana) case referred to it as ‘self-defense.’ The report of the House conferees 
on the Robinson-Patman bil! filed by Representative Utterback (which the 
Court had previously taken as the primary and almost exclusive authority for the 
meaning of the 2 (b) defense) also described it as a ‘self-defense’ procedure. 
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“The disagreement is, however, over what set of business facts constitute 
justifiable ‘self-defense.’ This point involves the crux of our objection, and 
the whole scope of our objection, to the Standard Oil (Indiana) opinion. 

“The House report filed by Representative Utterback said: 

“*As to any case of self-defense, while the attack against which the defense is 
claimed may be shown in evidence, its competency as a bar depends also upon 
whether it was a legal or illegal attack’ (Congressional Record, 74th Cong., 
2d sess., June 15, 1986). 

“Since it would be difficult to find a precedent in law where lawful conduct 
on the part of one person justifies the unlawful conduct of another, it would nor- 
mally be assumed that the report meant by ‘as in any case of self-defense’ that 
the section 2 (b) defense would justify a violation of the prohibition of the 
bill only in self-defeuse against an unlawful attack, and in the presence of other 
circumstances which would justify a resort to the unlawful means of self- 
defense. 

“Similarly, since Mr. Walter Wooden drew an analogy between self-defense 
against a price attack and the “right of self-defense against personal attack,” it 
would normally be reasonable to assume that he likewise understood a justi- 
fiable violation of the law to the one in self-defense against an unlawful attack. 

“The construction of ‘self-defense’ in the majority opinion in Standard Oil 
(Indiana) however, contains two novel elements. 

“First, the Court declared that a competitor’s lawful price justifies a seller in 
making a discrimination contrary to the prohibition of the statute. 

“Here the Court declared: 

“There is also a suggestion in the debates, as well as in the remarks of this 
Court in the Staley case, supra, that a competitor’s lower price, which may be 
met by a seller under the protection of section 2 (b), must be a lawful price’ 
(340 U. S., p. 248). 

“The second novel element in the Court’s construction of the defense appears 
in the idea that a seller is justified in violating the law in order to ‘retain a cus- 
tomer.’ It was this idea of ‘retaining a customer,’ moreover, which seemed to 
satisfy the Court’s mind that it was construing the 2 (b) defense according to 
notions of ‘self-defense.’ 

“The idea that a seller has a right to the continuing patronage of any particu- 
lar customer is, however, contrary to all competitive principles, which, hereto- 
fore have held that the busines of any buyer should at all times be available to 
the seller who can produce the goods and sell them at the lowest price. 

“The very purpose of H. R. 11, and the Robinson-Patman Act before, and the 
Clayton Act before that, was to eliminate a monopolistic practice which thwarts 
competitive processes. 

“Neither the law nor H. R. 11 objects to competition or to sellers losing cus- 
tomers. On the contrary, the law and the bill object to a particular method of 
competition, which is the discriminatory method. And the reason for objecting 
to this method is that it results not in the sellers who can produce and sell at 
the lowest price getting the business, but in the biggest sellers getting the 
business. 4 

“At page 150, counsel raised a question about what he called ‘this kind of fac- 
tual situation.’ : 

“A small manufacturer A is doing business in a limited area and selling his 
product at the price of $1. Manufacturer B is a giant in the same industry who 
sells a comparable product for 90 cents. . 

“‘This giant manufacturer now decides that he will invade A’s market. Now 
one of A’s largest customers states that he will be obliged to switch his account 
to manufacturer B unless A can meet the price of 90 cents.’ 

“The question is then whether under H. R. 11, if the giant manufacturer offers 
a 90-cent price to one of the small manufacturer’s customers, would the small 
manufacturer violate the bill by discriminating to meet the 90-cent price to that 
particular customer? Members of the committee have expressed concern over 
the effect of the bill upon the small manufacturer. 

“Counsel has presented a hypothetical situation which is somewhat unrealstic 
and represents a factual situation in the competitive process which at best would 
be extremely transitory. 

“The CHAIRMAN. That is a very fair reproduction of the question that was put 
to you. What is your answer to that? 

“Mr. PATMAN. Yes, sir. As a practical matter, neither the Federal Trade Com- 
mission nor private plaintiffs have brought suits on transitory discriminations, 
on the contrary suits have been brought against rigid and unyielding practices 
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which have prevailed over a period of years. In practice, the discriminatory 
practice has been long standing before the Federal Trade Commission receives 
a complaint ; thereafter it normally takes the FTC months to years to get around 
to making an investigation, and ultimately preparing a suit. Finally, if by the 
time the Federal Trade Commission gets around to filing a complaint the dis- 
crimination has ceased, then it normally considers that no public interest would 
be served by pressing suit, or contrariwise, the proposed respondent is normally 
willing to agree to a consent order. 

“The CHAIRMAN. Of course, the question also involves this: If the small manu- 
facturer had to reduce his price to 90 cents, and he had also, in order to avoid 
entanglement with the statute, reduce it to all his other customers, he might 
operate at such a loss as to be forced into bankruptcy. 

“Mr. PatMan. Well, there is a difference there in the competitive area in all 
customers in that particular instance, I think. 

“The CHAIRMAN. I mean, when you figure out the cost of everything. 

“Mr. PaATMAN. You are talking about nationwide, and I am talking about the 
competitive area. 

“The CHAIRMAN. It doesn’t have to be nationwide; it may be in the county, 
city, or State. He fixes his cost at 90 cents in order to make a net profit. The 
big fellow doesn’t have to figure that way; he can make a profit at 90 cents 
anyway. 

“Now, if the little fellow was forced to sell at 90 cents at a loss, and has to do 
that all along the line, of course he would be out of business. 

“Mr. PaTMAN. I don’t consider the little fellow would have to sell at a loss, 
because if the big man can do it for 90 cents, the little man can do it for 90 
cents, because they are just as efficient as the big man, sometimes more so. 

“The CHAIRMAN. But you are changing the kind of situation we assumed. 

“Say that A would be the small man and B the giant, and that A could not 
operate at 90 cents and make a profit. What would you do under those circum- 
stances? 

“Mr. PatMAN. Let me read you the whole thing. It will answer it. 

“The question is whether under H. R .11, if the giant manufacturer, selling at 
90 cents, offers this price to one of the small manufacturer’s customers, would 
the small manufacturer violate the bill by discriminating to meet the 90-cent 
price to that particular customer? Members of the committee have expressed 
concern over the effect of the bill upon the small manufacturer. 

“To answer the purely legal question first, the answer is ‘yes’—if the small 
manufacturer’s discriminations in price are such that the probable effects of the 
discriminations will be a substantial lessening of competition or tendency to 
create a monopoly, the bill would be violated. 

“As for the practical effect of the bill on the small manufacturer, however, cer- 
tain obvious conclusions can be drawn. 

“In the first place, the small manufacturer’s discrimination to meet the 90 
cent price to 1 customer would relieve his problem only momentarily at best. 
Since the giant manufacturer invading his territory is selling his product uni- 
versally at 90 cents, the normal presumption is that as soon as this manufacturer 
has open capacity he will offer the 90-cent price to other customers of the small 
manufacturer. Moreover, should the small manufacturer avert the loss of the 
first customer, by a discrimination, the presumption is that manufacturer B will 
then have sufficient of his product available for offer to A’s other customers, at 
the 90-cent price, and will, in turn, drive the small manufacturer’s price down 
to 90 cents to all of his customers. 

“As a practical matter, neither the Federal Trade Commission nor private plain- 
tiffs have brought suits against transitory discriminations. 

“There may be factual situations where the small seller, such as described in 
the bypothetical example, would enjoy an advantage in competing with his larger 
rivals, when there is unlimitted freedom for discrimination; but these would 
be as rare as those instances where discriminations result in the small buyer 
receiving an unearned advantage over the big buyer as a result of suppliers’ 
discriminations. 

“As an almost unvarying rule, discriminations—either to meet or to undercut 
a competitor’s price—result in unearned advantages to the big manuf:cturer 
seller over the small manufacturer seller. The exceptions are where the big man- 
ufacturer voluntarily refrains from using his advantage, and sells at a uniform 
price, as in the hypothetical case described by counsel. 
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“Consider, for example, the plight of small manufacturer A after his price 
has been driven down to 90 cents. The probability is that he has lost some of 
his customers at the 90-cent price to giant manufacturer B, and with a fixed 
overhead his average costs have gone up. A reasonable business desire would 
then be to reduce his price, say to 80 cents, in order to take back his former 
volume of sales. 

“Under the Standard Oil (Indiana) ruling, however, the giant manufacturer 
B is justified in meeting the 80-cent price in A’s territory while continuing his 
90-cent price in all other territories. And so it would be if the small manu- 
facturer reduced to 70 cents, or 60 cents, or to any other price. In point of 
fact, under the Standard Oil ruling, there would be nothing to prevent giant 
manufacturer B from charging $1.10, $1.20, or whatever other price he chose, 
in other areas where competition is absent or weak, and then using this income 
to sustain his competition in the small manufacturer’s territory. 

“Insofar as manufacturers are concerned—or any other sellers—the difference 
in the size of the competitors—that is, the difference in their sales volume—enters 
into the competitive contest the moment there is any discrimination at all; 
absolute equality in the competitive contest could be attained only if all dis- 
criminations were eliminated. 

“Question : 

“Mr. Maletz asked for comments on certain aspects of the Federal Trade 
Commission’s letter. Specifically he asked for comment on the following: 

‘First, the Commission states that since the Standard of Indiana decision 
by the Supreme Court in 1951, there has been no further Trade Commission case 
decided either by the Commission or in court in which the good faith defense 
has been sustained.’ (p.173). 

“Answer: 

“The Federal Trade Commission claims to have decided against respondents 
in seven cases in which respondents claim the good faith defense. As yet no 
court has sustained the Commission in any of its findings against the good faith 
defense of respondents, not even in the Standard Oil (Indiana) case. 

“Moreover, the Commission’s findings against good faith in the Standard case 
appear to be at variance with what the Supreme Court said that respondents 
may do. While the Supreme Court did not attempt to set out situations in which 
defendants would succeed in making out the good faith defense, the Court’s 
decision in that case seems clearly to state that a seller may discriminate in 
prices to meet the lower price of a competitor where the competitor’s price 
is a lawful one, and the discrimination is made for the purpose of ‘retaining 
a customer.’ In these circumstances there would thus seem to be no further 
content to the phrase ‘good faith,’ and good faith would be automatic unless 
there was some additional intent or activity which would be violative of some 
other law. 

“Question : 

“Afr. Maletz also asked for comment on the following statement: 

“*The Federal Trade Commission has also stated that it has not found a sub- 
stantial basis for believing that section 2 (b) as interpreted by the Supreme Court 
in the Standard of Indiana would hamper enforcement of the Robinson-Patman 
Act.’ 

“Answer: 

“It is very probably true that the Federal Trade Commission has not found 
that the Standard Oil (Indiana) case interpretation hampers enforcement of 
the Robinson-Patman Act as the Commission conceives that the act should be 
enforced. 

“Perhaps the best answer to this question is contained in my statement where 
I have shown that the Commission has received complaints from independent 
gasoline retailers complaining of the same practices which were involved in the 
Standard (Indiana) case, and in fact, the same practices carried on by the 
same company. 

“In response to some of these complaints the Commission made investigations, 
and the investigators found good faith merely upon investigation; and in re- 
sponse to other of these complaints, the Federal Trade Commission’s chief 
investigator, Mr. Babcock, wrote the gasoline dealers stating that the discrimina- 
tions complained of were justified by the 2 (b) defense as interpreted in the 
Standard Oil (Indiana) decision, even though no investigation had been made. 

“Mr. Maerz. Mr. Patman, I believe Chairman Gwynne yesterday was asked 
about the Babcock letter, and I think he indicated that the Federal Trade Com- 
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mission in February of this year changed its policy from that indicated in 
the letter. : 

“Mr. PaTMAN. Didn’t Judge Gwynne say that he had personally issued in- 
structions to the staff to investigate the matters, and that the Commission has 
not passed upon it? 

“Mr. Maerz. I think you are entirely correct. 

“The CHAIRMAN, Wouldn’t that be a very important change of policy? 

“Mr. PaTMAN. Yes, 1 suspect so; I suspect it would be. In fact, I know it 
would be. 

“Mr. Maerz. I take it your point, however, would be this: That at least 
until February 1956 the Commission has not been conducting investigations 
where good faith has been alleged as a defense—and I have pa rticular reference 
to the retail gasoline situation. Would that be a fair statement? 

“Mr. ParMan. That is right; yes, sir. 

“Mr. Materz. That is right? 

“Mr. ParmMan. You haven’t heard of any complaints being issued or actions 
taken since February 1. 

“Mr. Matetz. Judge Gwynne introduced into the record, at page 313, a copy 
of the letter which the Commission had sent to Senator Humphrey. 

“The CHAIRMAN. Are you familiar with that? 

“Mr. PaTMAN. I am not familiar with this. Is it in the transcript? 

“The CHAIRMAN. Yes, Sir. 

“Mr. PatMANn. Well, if it is in the transcript, we should have it. 

“What page is it? 

“Mr. Maerz. I don’t believe it has been inserted in your transcript. 

“Mr. PATMAN. We would like to have a copy. 

“The CHAIRMAN. We will have a copy furnished you. 

“Mr. PatMan. Thank you. 

“May I continue, Mr. Chairman? 

“The CHAIRMAN. Yes. 

“Mr. PatMAN. I hope before the committee concludes its hearings it will con- 
sider the testimony which other small-business people have given the House 
Small Business Committee concerning complaints which have been made to the 
Federal Trade Commission about price discriminations, and the Commission's 
inactions on these complaints. 

“Question : 

“*Mr. MALetz. In short, would you say that under the Supreme Court's deci- 
sion, good faith is a defense only in individual competitive situations rather than 
in a general system of competition ?’ 

“Answer: 

“In the Corn Products, Staley and Cement decisions the Supreme Court drew 
a distinction between ‘individual competitive situations’ and industrywide, na- 
tionwide basing-point formulas of pricing. It is difficult to say how much the 
Standard Oil (Indiana) opinion may have upset the Court’s earlier concept of an 
‘individual competitive situation.’ 

“In the Staley opinion, where this matter was treated at greatest length, the 
Court seemed to have in mind that a discrimination would be justified in self- 
defense against an unlawful attack, and in the presence of other circumstances 
which would justify the discrimination. A discrimination made in self-defense 
against an unlawful attack would imply that the seller knew who was making 
the unlawful attack, that he did no more than was necessary to meet the attack, 
and that he continued his discriminations no longer than reasonably necessary to 
get legal relief—such are the usual requirements for self-defense justification. 

“In Standard (Indiana) opinion, however, the Court took an opposite turn from 
the earlier decisions just mentioned. Whereas the earlier decisions had tended to 
eliminate discrimination, the Standard opinion tends to allow the maximum. 
More than this, when the Court declared that a seller may discriminate to meet 
a competitor’s lawful price, it removed any legal means for terminating the dis- 
crimination. If the seller is justified in discriminating to meet a lawful price to 
retain a customer once, he would seem to be justified in continuing to discriminate 
to meet a lawful price as long as the lawful price exists. And, of course, there is 
no provision in the law for terminating the competitor’s lawful price. 

“Similarly, if a seller is justified in discriminating to meet a competitor’s law- 
ful price offer to one customer, he would seem to be justified in discriminating to 
meet similar offers to all customers to whom the lower offer was available. 
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“Question : 

“‘Mr. Matetz. Now, would you say this is a correct statement, that under the 
Standard of Indiana decision a seller cannot use a sales system which constantly 
results in his getting more money for like goods from some of his customers than 
he does from the others?’ (p. 177). 

“Answer: 

“That was the gist of the holding in the Staley and Cement decisions when an 
industrywide basing-point system was involved. Referring to the word ‘system,’ 
I cannot say that the Standard (Indiana) decision authorizes a sales ‘system’ 
which constantly results in the seller getting more money for like goods from some 
customers than he does from others. 

“But when the Court held in Standard Oil that self-defense justifies the seller 
in violating the law to meet the lawful price, the effect is, I think, that the dis- 
crimination may be continued indefinitely, without respect to the question 
whether there is a system involved, the seller may constantly take more money 
for like goods from some customers than he does from others. 

“Mr. Maerz. Mr. Patman, suppose that the Federal Trade Commission should 
take the position that a seller, in order to meet the good-faith defense, would 
have the absolute burden of showing that the competitor’s price was lawful, then 
as a practical matter would it be possible for many sellers who are respondents 
in Federal Trade Commission cases to meet that burden of proof? 

“Mr. PaTMAN. That is rather speculative. 

“Mr. MALETz. Yes, it certainly is. 

“Mr. PATMAN. Let’s pass it off as that, if you please. 

“Question : 

“Mr. Matetz. Is it or is not correct that under the Standard of Indiana rul- 
ing, a seller can avail himself of a meeting-of-competition defense only in meet- 
ing a lawful price of a specific competitor?’ (pp. 177 and 178). 

“Answer: 

“That seems to have been the intent of the Court’s opinion. I think, however, 
the intended distinction between meeting the price of one competitor and meet- 
ing prices of several competitors will, under the Court’s interpretation of good 
faith, be of little significance and no safeguard to the competitive processes. 

“Question : 

“‘*Mr. Matetz. Is it or is it not correct that the proviso of the present section 
2 (b) could not be used to justify a price reduction to meet competition gen- 
erally? (p. 178). 

“Answer: 

“T would assume that in order to make out the defense the seller would have 
to have evidence which would lead a reasonable man to believe, as stated in 
Staley, that at least one lower price offer was available to the customer. I would 
not think, however, that the presence of two or more lower price offers would 
invalidate the defense. 

“Question : 

““Mr. Matetz. Does the Standard of Indiana decision mean that it is legal, 
say, for a manufacturer who lowers his price to one customer, to keep that 
customer from going to a competing manufacturer, to maintain his usual price 
to the other customers?’ (p. 178). 

“Answer: 

“Yes, even though the effect of the discrimination is to substantially lessen 
competition or create a monopoly. 

“Question : 

“ “Mr. MALETz. Wouldn’t it be quite a problem for the Commission under H. R. 
11 to ascertain whether on the one hand the effect of the discrimination is substan- 
tially to lessen competition, or on the other hand to ascertain whether the effect 
of the discrimination is to injure, destroy, or prevent competition? (p. 179). 

“Answer: 

“The Commission appears to have difficulty finding any place where there is a 
substantial lessening of competition or a tendency to create monopoly—under the 
antimerger law, under section 3 of the Clayton Act, as well as under the Robinson- 
Patman Act. 

“The language of H. R. 11 is well known to the courts, however, and they have 
the Standard Stations case as a model. Consequently, I should hope that the bill 
could be enforced by private litigants in the courts. 

“Question : 

“Mr. Matetz. The legality or illegality under H. R. 11 would depend upon 
whether the effect is to substantially iessen competition, or whether the effect is 
to destroy or prevent competition, would it not? (p. 179). 
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“Answer : 

“If the good-faith defense is made out, yes; the illegality would hinge upon 
that distinction. 

“Question : 

“Mr. Keating asked the question whether the distinctions referred to in the 
preceding question would be wiped out if the good-faith proviso were eliminated. 

“*Mr. Keating. There wouldn’t be any such question raised if we struck out 
completely the proviso about good faith, would there?’ (p. 179). 

“Answer : 

“No. 

“Question : 


“Mr. Maletz raised the question concerning a statement made by Mr. Patman 
during the debate on the Robinson-Patman bill which was quoted in the majority 
opinion in the Standard (Indiana) case, at page 260 of 340 United States, as 
follows: 

“‘Mr. PatMAN. It means they might meet competition, but not cut down the 
price below cost. It means an equally low price, but not below that.’ 

“Answer: 

“This statement was made in the specific context of what a retail chain may do 
in its prices to consumers when there is no effect of creating inequalities among 
buyers for resale. The full part of the statement by the Supreme Court is as 
follows: 

“‘Mr. PATMAN. If the Senate amendment should be adopted, it would really 
destroy the bill. It would permit the corporate chains to go into a local market, 
cut the price down so low that it would destroy local competitors, and make up 
for their losses in other places where they had already destroyed their com- 
petitors. One of the objects of the bill is to get around that phrase and prevent 
the large corporate chains from selling below cost in certain localities, thus 
destroying the independent merchants, and making it up at other places where 
their competitors have already been destroyed. I hope the gentleman will not 
insist on the Senate amendment, because it would be very destructive of the 
bill. The phrase “equally low price” means the corporate chain will have the 
right to compete with the local merchants. They may meet competition, which 
is all right, but they cannot cut down the price below cost for the purpose of 
destroying the local man. 

““Mr. Cooper of Ohio. What does the gentleman’s proviso mean? 

““Mr. PATMAN. It means they may meet competition, but not cut down the 
price below cost. It means an equally low price, but not below that. It permits 
competition, but it does not permit them to cut the price below cost in order to 


destroy their competitors. I hope the gentleman will not insist on the Senate 
amendment.’ 


“Question : 


“‘*Mr. Keating. * * * Is not there danger that this legislation, if that is the 
effect of it, would tend to puta lot of little people out of business [referring to 
the effect of the bill upon small manufacturers]’ (p. 155). 

“And also: 


“*Mr. MoCuttocn. Does the author of this bill conceive of any examples where- 
by it could be the ruination of the suppliers?’ (p. 160). 
“Answer: 


“Under the Standard of Indiana decision, there is extremely wide freedom 
for sellers to discriminate in prices. This being true, big manufacturers and 
big suppliers of all kinds are enjoying unfair advantages over their smaller 


competitors.” 

Senator Kerauver. I call to Mr. O’Hara’s attention the statement of 
the chairman of this subcommittee at the beginning of this hearing, 
where I said that it would in no way change any past court decisions on 
basing points or other delivered price systems. 

If the bill is reported, that will be dealt with in the report of the 
committee. 

Is there anything else, Mr. O’Hara? 

Mr. O’Hara. There is one other thing that I wanted to speak 
about. There were a number of dealers’ organizations that came 
before you and urged this legislation as an aid to dealers. And I 
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would like to point out that the dealers in this case would like to 
subject the suppliers to this regulation, and yet the dealers them- 
selves are not willing to be subjected to it. 

If you would just drive around the city of Washington, you would 
find a number of places where dealers are making special discounts 
of one kind or another. They make a truckers’ discount. They make 
a discount to a cab company that has several different cabs. 

I recall that in the hearings before the House Small Business Com- 
mittee on the subject of the supplier and dealer relationships, one 
of the witnesses offered an article, or a copy of the National Petroleum 
News, which is a trade journal devoted principally to the marketing 
end of the business, and the headline of the lead article was the “$42 
Million Giveaway”—and the sense of the article was that the dealers, 
by the use of trading stamps and giving away a set of glasses and sil- 
verware and sometimes cash discounts, were in effect giving away $42 
million that they could have by maintaining the price. 

Now, I want to point out, we do not quarrel with the dealers’ right 
to fight for business, but we do not think it is in very good taste 
for them to want other people subjected to regulation that they them- 
selves do not want. They want to go ont and fight for business. 

Senator Krrauver. Mr. O’Hara, if a dealer violates the law, of 
course, he ought to be called to task about it. 

Mr. O'Hara. The dealer is exempt from the law. 

Senator Keravver. As a matter of fairness, aren’t most of these so- 
called discounts based on a large amount of business ? 

Mr. O’Hara. They are based on the same reasons that a seller is 
prohibited from giving a discount under the Robinson-Patman Act. 

For example, a cab company that has got a few cabs goes to the 
dealer and gets a special discount, and a truck company does. But 
there is no difference in the handling cost. They are all pumped 
out of the same pump at the station, but the dealer is exempt, because 
under the Robinson-Patman Act the law applies only to a sale made 
for resale. If your sale is made to an ultimate consumer, that is not 
covered by the law, and it is a general practice among the dealers 
to give various discounts. 

Anybody can determine that for himself by just checking around 
his neighborhood. You will find that dealers make different prices 
to different customers, and it is ayer legal for them to do so. 
‘They want to compete for business, but they do not want their sup- 
pliers to have the same opportunity. 

Now, I would like to point out another case where a refiner in 
meeting a price may find that the other fellow’s discriminatory price 
is made lawfully. Let us take Detroit as an example. 

Now, Detroit was where this original Standard Oil case arose. In 
the city of Detroit there are a number of major oil suppliers doing 
business. There are also some 5 or 6 independent refiners selling in 
Detroit, and there are a number of big jobbers who buy products both 
from the independent refiners and from the major companies. 

Now, if the independent refiner finds that his customer has been 
offered a lower pps, he cannot tell whether that lower price has 
been made lawfully or unlawfully. The major companies, of course, 
are in interstate commerce and therefore subject to the law. But 
some of those refiners who sell in Michigan sell only in Michigan, 
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on products made from Michigan crude oil, and they are therefore 
exempt from the law. 

So a refiner may find that he has lost a customer because of the 
discriminatory price offered by a competitor, and yet the competitor 
is exempt from the law. 

Now, one other thing I would like to speak about in connection 
with the dealers is this. There was some discussion by the dealers’ 
witness that appeared here the other day about the fact that some of 
the companies give allowances to certain retail dealers who are caught 
im price wars. 

Now, without going into the merits of whether or not it is proper 
for a company to come to the aid of a dealer that is caught in a 
price war, I would like to poimt out that from a legal point of view, 
that is entirely a collateral issue. The issue involved there is whether 
you are allowed to make a special price to a dealer to enable him to 
meet his competition, and as Mr. Snow, the counsel for the Council 
of Petroleum Refiners, himself testitied, the cases hold that that is 
not covered by the decision of the Supreme Court in the Indiana case, 
and the same finding was made by a Federal district court in the case 
of the Enterprise Industries against the Texas Co., which is now pend- 
ing in the appellate court. 

So it seems to me there is no impelling reason to pass a statute to 
reverse a decision of the Supreme Court to cover cases that are not 
covered by the Supreme Court decision. 

Senator Keravuver. Do you want to ask any questions ? 

Mr. SeetEy. Yes. 

Mr. O’Hara, you mentioned at the outset that you represent the 
independent refiners ; is that what you said ? 

Mr. O’Hara. We represent all refiners. 

Mr. Seetey. Allrefiners. That includes the major oil refiners, also? 

Mr. O’Hara. The reason I took the survey among this group is 
because this is the group that has been classified by the Government 
as small business, and I wanted to ascertain their views. 

Mr. Sretey. But you are appearing here also on behalf of the major 
oil producers and refiners / 

Mr. O’Hara. Yes, sir. 

Mr. Sretey. And are some of the members of your association mem- 
bers of the American Petroleum Institute ? 

Mr. O’Hara. I think most of them are. 

Mr. Sretey. Most of them are? 

Mr. O’Hara. Yes. Ithink probably all of them are. 

Mr. Seetey. And you are not appearing on behalf of the Institute ? 

Mr. O'Hara. No, sir. 

Mr. Sretey. Do you know Mr. Frank M. Porter ? 

Mr. O'Hara. Yes;I1 do. 

Mr. Seetey. Is he—— 

Mr. O’Hara. He is president of the American Petroleum Institute. 

Mr. Sreitey. How long has he been president ? 

Mr. O’Hara. Oh, 3 or 4 years. 

Mr. Seevey. And which one of the member companies of your asso- 
ciation is he connected with ? 

Mr. O'Hara. He is not connected with any. His background is 
with a drilling company in Oklahoma City. He was, as far as I know, 
never in the refining business. 

79800—56——14 
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Mr. Sretey. Allright. Ihave no further questions. 

Senator Keravuver. Mr. Collins? 

Mr. Cotuins. No, thank you. 

(The following statement and memorandum presented by Mr. 
O’Hara on June 29 are inserted at this point). 

Mr. O’Hara. Senator, when I appeared the other day, you asked me 
«a question relating to the absorption of freight and you suggested at 
that time that I submit a memorandum outlining it in more detail. I 
have that in written form. 


Senator Krerauver. Now, can this memorandum follow Mr. O’- 
Hara’s testimony ? 
Mr. Seetey. Right. 


Senator Kerauver. Let it be received and printed in the record fol- 
lowing his testimony. 
(The memorandum referred to is as follows :) 


NATIONAL PETROLEUM ASSOCIATION, 
Washington, D. C., June 28, 1956. 
Hon. Estes KEFAUVER, 
Senate Judiciary Committee, 
Washington, D.C. 


Dear SENATOR KerFAUvER: During my testimony before your committee on 
Tuesday, June 26, 1956, you asked me certain questions concerning the applica- 
tion of your bill to freight absorption. On reading the record, I find my answers 
not as clear as I would like them to be, and as suggested at the time, I am sub- 
mitting this memorandum, with citation of specific cases. 

Upon a review of these cases, [ am satisfied that there is a sound basis for 
refiners’ fears that attempts to invade other markets will expose them to liability. 

Business is generally conducted through sales at delivered prices which reflect 
the seller’s mill price or refinery price, plus the cost of transportation. When a 
seller absorbs freight to compete in a distant market, he inherently reduces the 
delivered price of his goods. Such a price reduction is no different than any 
other price reduction so far as the Robinson-Patman Act is concerned. The 
Robinson-Patman Act applies generally to price discriminations and does not 
single out freight absorption either for preferential treatment or for harsh 
treatment. 

I note in the transcript for June 21, 1956, a statement by you that “it has 
already been noted by the sponsors of H. R. 1840 that this bill in no way changes 
the present law insofar as it relates to basing points unless they are used to 
bring about a discrimination.” We agree with this statement, but I am sure you 
realize that no pricing practice ever employed is unlawful under the Robinson- 
Patman Act “unless it is used to bring about a discrimination.” 

In Corn Products Refining Co. v. Federal Trade Commission (324 U. S. 726 
(1945)), Federal Trade Commission y. A. E. Staley Mfg. Co. (324 U. S. 746 
(1945) ), and Federal Trade Commission v. Cement Institute, Inc. (333 U. S. 683 
(1948)), the Supreme Court made clear that price differences resulting from 
freight absorption are subject to the same rules, under the Robinson-Patman Act, 
as are applicable to any other price difference. 

Note, for example, the phrase in the Court’s opinion in the Staley case, “the 
Commission’s conclusion seems inescapable that respondents’ discriminations, 
such as those between purchasers in Chicago and Decatur * * *” were unlawful. 
(Decatur is approximately a hundred miles from Chicago.) In the Corn Prod- 
ucts case the Court found discrimination, in violation of the Robinson-Patman 
Act in freight differentials between customers in Chicago and in Kansas City. 
(These cities are several hundred miles apart. ) 

In the Corn Products case, with specific reference to basing point pricing and 
freight absorption, the Supreme Court said “we think that [Congress] left the 
legality of such systems to be determined accordingly as they might be within the 
reach of section 2 (a), as enacted, and its more restricted prohibitions of dis- 
criminations in delivered prices.” 

To the extent that S. 11 prevents a seller from charging different prices to 


different buyers, it has the same application to freight absorption as it does to 
any other pricing practice. 
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I hope you will insert this letter in the record of your committee to correct 
the impression that your bill does not have the same application to freight 
absorption that it has to any other pricing practice. 

Yours very truly, 
Donatp C. O'Hara. 

Senator Kerauver. Now, Mr. Seeley, what did you want to ask Mr. 
O’ Hara? 

Mr. Seetey. Mr. O’Hara, you testified concerning a survey which 
you made on the basis of a questionnaire sent to the members of your 
association. 

Mr. O’Hara. Yes. It was not sent to the members; no. I sent it 
to the 85 companies that are recognized as small business by the Small 
Business Administration. 

Senator Krrauver. What does the rest of the survey show, Mr. 
Seeley / 

Mr. Seevry. Will you explain that? 

Mr. O’Hara. Yesterday, I had two more, both of whom were op- 
posed to the bill, and I have not been to my office today, but I will—— 

Mr. Sreetey. We do not have for the record a copy of the question- 
naire that you sent out and the nature of the answers, if they were 
simply yes or no, or if they were essays. 

Mr. O’Hara. It is in the form of a small ballot, and I will be glad 
to submit a copy of that ballot for the record. 

Mr. Seevey. And you will submit the replies? 

Mr. O’Hara. And I listed the names of the companies. 

Mr. Szeitry. The names of the companies we have. 

Senator Kerauver. Let us just print the ballot that you sent out 
to them prior to the report so that we can see just exactly what you 
asked them. 

Mr. O’Hara. I will be glad to submit that. 

Senator Keravuver. All right. 

(The document referred to is as follows :) 

DonaLp C. O” HARA 
Western Petroleum Refiners Association, 
958 Munsey Building, 


Washington 4, D. €. 
DEAR Sir: 
We are opposed to legislation such as H. R. 1840 which would prohibit a seller 


from making a price reduction in good faith to meet a competitive price. 
We favor such legislation. 


REMARKS 


Company 
Address 
TET. Acitesinipainigiccpigeantienmibinein cant 
Senator Keravver. Thank you very much, Mr. O'Hara. We will 
reconvene at 2 o’clock this afternoon. 
(Whereupon, at 12: 35 p. m., the subcommittee recessed to reconvene 
at 2 p.m., of the same day.) 
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AFTERNOON SESSLON 


Senator Keravver (presiding). The committee will come to order. 

By agreement with the witnesses who were listed prior, we will hear 
Mr. L. M. Brile, president, Fairmont Aluminum Co., Fairmont, W. Va. 

We have a letter here which will be copied in the record at this point 
from Senator Neely, in which he speaks very highly of you. I know 
that Mr. Brile is accompanied and certified to by Senator Neely’s 
capable and fine administrative assistant, Mr. George Arnold. 

Mr. Brite. Thank you very much. 

Senator Kerauver. We are glad to have you here. 

(The letter dated June 26 is as follows :) 

Hon. Estes KEFAUVER, 
United States Senate, 

Dear SENATOR KeEFAUVER: Mr. L. M. Brile is scheduled to testify this afternoon 
before your subcommittee on H. R. 1840 and 8. 11. He is a very good friend 
of Senator Neely and any courtesies that you can extent will be greatly 
appreciated. 

Mr. Brile is president of the Fairmont Aluminum Co., which is one of the 
largest nonintegrated fabricators in the aluminum industry. Mr. Brile has 
made many contributions to the State of West Virginia and the country, not 
only through his business, but also through his community activities and his 
deep interest in the problems that affect the welfare of all citizens of the United 
States. 

Sincerely, 
GEORGE ARNOLD, 
Administrative Assistant to Senator Neely. 


STATEMENT OF L. M. BRILE, PRESIDENT, FAIRMONT ALUMINUM 
CO., FAIRMONT, W. VA. 


Mr. Brine. I am glad to be here and appreciate the opportunity 
of giving our views with reference to S. 11, which we regard as very 
important and very far reaching. 

Senator Kreravuver. Mr. Brile, we will let you handle your state- 
ment any way you wish. 

Mr. Brite. It is short. I will not take too much time. But I 
would like to make the points and emphasize some of them. 

Senator Kerauver. Any point that you do not read will be printed 
in the record just as if you have. 

Mr. Brite. My name is Laurence M. Brile. I am president of the 
‘airmont Aluminum Co., of Fairmont, W. Va. And I appear for 
them in opposition to Senate bill S, 11. 

We are an independent roller of aluminum sheet. We buy Amer- 
ican pig from all of the producers in the United States and from 
Canada, and cast rolling billet and roll that into sheet. 

We are a small concern employing 500 or less. 

We believe as a matter of fact contrary to what was said this morning 
that small business generally, if they understand, would be opposed 
to the Senate bill, S. 11. 

In our opinion, the proponents of S. 11, the bill that was intro- 
duced by Senator Kefauver, designed to seriously curtain the right 
of any seller to meet a lower price, offered by a competitor to one of 
his customers, evidently are ignorant of the fact that in our economy, 
in a free enterprise system, the lifeblood of the economy is industry, 
and the right of industry to manufacture, to sell and to meet competi- 
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tion must be preserved and protected if our free enterprise system 
and our way of life is to be maintained. 

Under the Robinson-Patman Act it is illegal for a concern to prac- 
tice price discrimination between competing customers. We believe 
this to be a good and wholesome law and the principle established, one 
that is ethical and conducive to good and fair competition. 

We do not believe that Congress, in passing this legislation, in- 
tended to prevent a seller from retaining his customers by, in good 
faith, meeting a lower price of a competitor without being compelled 
to reduce his prices to all of his customers in order to protect himself 
from a price raid by his competitors upon one of his customers. 

In the Robinson-Patman Act, and in the Sherman and Clayton acts, 
Congress was attempting to protect competition and to intensify our 
faith in the value and virtue of competition and to strike at monopoly 
and acts in restraint of trade. The bill in question, S. 11, seeks not 
to preserve the rules of competition and to preserve our faith in the 
competitive system, but on the other hand, seeks to prevent proper 
competition and to weaken our faith in just and fair competition. 

We do not believe Congress intended to weaken competition but 
to strengthen it by passage of the Robinson-Patman Act. To permit 
a concern to, in good faith, meet competition is a boon to competition, 
not a detriment. 

Competition is the lifeblood of industry and to retard or restrict 
legitimate competition is to weaken the entire system. The right to 
compete is aright worth fighting for. It isa basic right of a free man. 

Standing with the right of free speech, free assembly and freedom 
of worship, there is freedom of enterprise which carries with it free- 
dom of competition. 

The proposal to prevent meeting competition in good faith in 
Senate bill S. 11 is, in our opinion, undemocratic, and strikes at the 
very roots of our free enterprise, democratic system. It smacks more 
of a restriction in an autocratic country than it does of a law in a 
free and democratic country. 

If Congress, by the passage of such a bill, can restrict competition, 
it can by similar bills allocate markets, prevent selling to certain 
customers and markets, and otherwise improperly impose conditions 
under which our free enterprise system may operate. 

We regard S. 11 as one of the most far-reaching bills affecting the 
welfare of our economy, and one of the worst bills affecting industry 
ever to be introduced in the Senate. 

It will affect adversely not only manufacturers and sellers, but 
merchants and consumers. In order to insure the prohibition of dis- 
criminatory prices, the proponents ef this bill would deny the legiti- 
mate right to meet competition in good faith and we contend that 
the evil of this restriction on competition more than outweighs the 
advantage to our economy of the Robinson-Patman Act itself. 

In effect, it would amount to the Government throwing a protec- 
tive arm around a lower price seller or a price raider, and saying “No 
competitor may meet the price or the competition of this seller, unless 
he destroys his entire price structure and quotes this lower price to 
everyone.” 

To say that a seller has a right to meet a lower price which his com- 
petitor offered to his customer, if he can prove that the effect was not 
to “substantially lessen competition” does not, in effect, give the seller 
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the right to meet such competition, and it is a specious and false argu- 
ment of the proponents of this bill to say that it does. 

So far as the practical effects are concerned, this bill might just as 
well prohibit the meeting in good faith of a competitor’ S price as to 
prohibit the meeting of such price where the effect would be to “sub- 
stantially lessen competition.” 

No seller could afford to meet a lower price in good faith because 
of the impossibility of knowing whether his act would be construed 
as substantially lessening competition. 

The courts have not laid down any specific guideposts as to what 
constitutes a substantial lessening of competition. Economists are 
sharply divided on this subject. “In such circumstances, no concern 
and no individual would dare take a chance to legitimately and in 
good faith meet a lower price of a competitor for fear that he would 
be brought before the courts as a violator of S. 11. 

The Federal Trade Commission has said, “It is unlikely that any 
price difference to meet an equally low price of a competitor would 
fall short of probable injury to competition.” 

The difficulty as we see it is that the proponents of this bill do 
not understand that more important than all other considerations 
is the maintenance of our long-established economic policy, which 
has interwoven into its very fabric, as a prime and controlling factor, 
absolute faith in the virtue and value of competition. 

It is the lifeblood of our economy. The very purpose of the Sher- 
man and Clayton Acts, and the Robinson-Patman Act itself, was 
the protection of competition and the prevention of monopoly. 

The sponsors of the proposed bill are not interested in protecting 
competition and strengthening our faith in competition. They are 
interested in establishing rigidity and uniformity in prices regard- 
less of its effect on the previously acknowledged free right of 
competition. 

We maintain that sellers have a right to defend themselves against 
price attacks of a competitor and that to deny them that right, as is the 
realistic and practical effect of S. 11, is both un-American, undemo- 
cratic and contrary to our previous concept of the right of free compe- 
tition. 

The stated purpose of S. 11 is to overturn the Supreme Court deci- 
sion in = Standard Oil Company v. Federal Trade Commission 
(340 U. S. 231 (1951)). Sustaiming the validity of the defense that 
meeting a lower prices was in fact meeting in good faith lower 
prices of a competitor, the majority of the Court pronounced: 

It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 

We believe that the purpose of S. 11 is so radically to curtail 
competition that a seller would have no substantial right of self- 
defense against a price raid by a competitor. 

We do not believe that was the intention of Congress in passing 
the Robinson-Patman Act and we do not believe that the Senate of 
the United States, realizing the effect and the implications of S. 11, 
will foist this unfair, undemocratic restriction on competition, on 


sellers, on buyers, on the consuming public; that is, on the people of 
the United States. 
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It is our considered opinion that this is a vicious and unwarranted 
attack on the right, in good faith, to compete. Its effect would be 
far reaching and a serious blow to our free economy. 

That represents our ae of the bill. 

Senator Kerauver. Thank you very much, Mr. Brile, for your 
statement. It was very well prepared. 

Are there any questions ¢ 

Mr. Couuins. No questions. 

Mr. Server. Mr. Brile, in the course of your statement you used the 
phrase in referring to S. 11 that it seeks to prevent proper competition. 

Mr. Brie. Yes. 

Mr. Seetey. And again you referred to the legitimate right to meet 
competition in good Faith: 

Mr. Brix. Yes. 

Mr. Brile, would you explain what you mean by the “legitimate 
right to meet competition”? 

Mr. Brice. Well, it means just what it says. 

We feel in our economy that free enterprise carries with it the right 
to freely compete with anyone. And if somebody goes in and quotes 
a lower price to one of your large customers, and you run the danger 
of losing that customer, that you ought to have, as a matter of right, 
the right to meet that competition. 

Mr. Seetey. Regardless of the effect on the economy ¢ 

Mr. Brite. Regardless of whether you sell to other people at your 
regular price, yes. 

Mr. Sretey. Regardless of whether the effect is to substantially 
lessen competition 4 

Mr. Brite. Well, I don’t know how any businessman could inter- 
pret the words “substantially lessen competition.” We believe that 
meeting any price, meeting any competition, substantially lessens 
competition. 

We think that is a very vague term. We think there is no court 
interpretation of what constitutes “substantially lessening competi- 
tion,” and that no responsible business house would dare meet com- 
petition, as we feel they have a legitimate right to do, for fear that 
they would be in violation of this bill which is offered in extenuation 
of the Robinson-Patman Act. 

We would have to see, perhaps, in our own business with many new 
people coming into the aluminum-sheet business, and one of these 
newcomers might want to establish himself by cutting prices and 
might go to our largest customer whom we have sold for 30 years or 
more, and quote them a lower price. 

To deny us the right to meet that price without cutting our entire 
price structure would be that we would have to give up without a fight 
a large customer that we developed over many years. And we feel 
that we ought to have that right. It is to preserve such a right that 
we take this position. 

Mr. Sretey. You know, do you not, that the effect of the law would 
only pertain to those customers of yours who were in competition with 
other customers ? 

Mr. Brite. Practically all of our customers are in competition with 
somebody. We don’t sell anybody as a general proposition who has 
a monopoly. 
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For instance, we sell cookie utensil concerns. We might have some- 
one of our new competitors or some old competitor go in with a lower 
price with one of those that we have been selling for 30 years. We 
would not be in a position, as we understand it and interpret this law, 
to sell that man unless we lowered our price accordingly to the entire 
trade. That might put us out of business. 

It is a very serious proposition with us. 

We haven't had much difficulty with price cutting. Our industry 
has not, so far as the sheet end of it is concerned. Other branches 
may have had. 

Senator Krravver. “9 srile, what he is referring to is cutting a 
price to just 1 customer or meeting competition to 1 customer. Un- 
less it reduces the comapatition generally, substantially, or unless it 
creates a monopoly, is not w ithin the purview of this bill. 

Mr. Brite. Would you advise me, as a lawyer, where one of our 
large customers to whom we sold substantial quantities, say, 2 or 3 
million pounds a year, and one of our competitors quoted them a cent 
a pound less, would you, as a lawyer, advise me to meet that price and 
that I would be free from citation by the Federal Trade Commission ? 

Senator Krracvver. You could use the good faith as defense. 

Mr. Brine. Sure, vou could use the good faith as defense, but—— 

Senator Kerauver. Let me finish answering your question. 

Mr. Brite. Yes. 

Senator Krravuver. Good faith would be a defense unless it created 
a monopoly or substantially lessened the competition in that area. 

Mr. Brite. Well, we would say that it would substantially lessen— 
it would lessen competition. Whether it would substantially lessen 
it or not, that would be for the courts to construe. 

I will tell vou, Senator, we would not feel with that language in 
that bill that we dare take a chance in meeting that competition. 

Senator Kerauver. Thank you very much, Mr. Brile. 

Mr. Brie. Thank you. 

Senator Keracver. Mr. Littlepage and Mr. Hayes, I believe you 
are together, and you gentlemen together represent the Celanese Cor- 
poration of America. 

Mr. Hayes. That is correct. 

Senator Keravuver. What is your position of representation? Are 
you attorneys? 

Mr. Lrrrrrpacr. I am attorney for the company in West Virginia. 

Mr. Hayes. I am the Washington manager of the Celeanese Corp. 

Senator KrerAuver. You are not an attorney ? 

Mr. Hayes. I am an attorney. 

Senator Krrauver. Do you have prepared statements ? 

Mr. Lrrrierace. We have already submitted the prepared state- 
ments. 

Senator Krravver (after hearing bell): That sounds like a roll- 
call on the adoption of the highway bill. So I will have to let the 
committee stand in recess until I can go over and vote and come back. 

( Recess. ) 

Senator Krersuver. All right, Mr. Littlepage. 
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STATEMENT OF SAMUEL D. LITTLEPAGE, WEST VIRGINIA COUNSEL, 
CELANESE CORPORATION OF AMERICA, ACCOMPANIED BY CAR- 
ROLL W. HAYES, MANAGER, WASHINGTON OFFICE 


Mr. Lirrieracr. My name is Samuel D. Littlepage. And I am the 
counsel for Celanese Corporation in West Virginia. 

The Celanese Corp. is a rather large concern having some 23 plants 
throughout the winedd: 14 of which are in this country. 

They have three divisions of the company. One is a fabric division ; 
one is a plastics division; and the other is a chemical division. 

The Nant in West Virginia is a chemical plant. It has just been 
built. They shipped out the first load of their product within this 
month. It is this end that I am more concerned with than any other. 

I represent the firm here and want to express some of the problems 
that I am faced with through the proposed amendment, S. 11. 

Senator Keravuver. All right now, Mr. Littlepage, we will print 
your statement in full in the record. You can read any part of it or 
you can tell us about it orally. 


Mr. Litrierace. The statement has pretty well been discussed ; that 
is, the matters in the statement. I will try to keep from a those 


discussions which have already been before the committee and bring 
in only new matter. 


(The prepared statement is as follows :) 


My name is Samuel D. Littlepage. I am the West Virginia counsel for the 
Celanese Corporation of America, whose main offices are located at 180 Madison 
Avenue, New York, N. Y. 

The Celanese Corporation of America is fundamentally a chemical company. 
An important unit of the chemical industry, it is engaged in the following major 
industrial manufacturing operations: Chemical yarns and fibers; industrial 
petrochemicals ; plastics and resins; and cellulose. 

It is our belief that H. R. 1840 is an unrealistic departure from the hitherto 
fair and intelligent administration of our antitrust laws. 

The Sherman Antitrust Act was designed to promote competitive vigor. From 
it the American people gained the benefit of larger production, lower cost and 
proces, and an improved standard of living. This act was followed by the Clayton 
Act to restrain unfair competition. There followed the Robinson-Patman Anti- 
Price Discrimination Act which was designed to. protect the competitive oppor- 
tunity of the small-business man. 

The Supreme Court in Standard Oil Company (Indiana) v. the Federal Trade 
Commission held that the Robinson-Patman Act was never intended to prevent 
a seller from retaining his customers by meeting in good faith a lower price of 
his competitor. H. R. 1840 is an attempt to override the Supreme Court in the 
Standard Oil Company of Indiana case. 

Congressman Celler on the House floor likened H. R. 1840 to an iceberg, one- 
quarter of which could be seen but three-quarters of which is submerged. The 
proposed amendment curtails the right of any seller in good faith to meet a 
lower price offered by a competitor to one of his customers. It affords no 
protection to the seller from price raids on his customers. The bill only seem- 
ingly gives the right to meet lower competitors’ prices. 

Section 2 (a) of the Robinson-Patman Act makes unlawful discriminations 
in price where the effect of such discrimination may be substantially to lessen 
competition, or to create a monopoly, or to injure, destroy, or prevent competi- 
tion with any person. Section 2 (b) of this act provides the defense. Thus 
there must be a violation of section 2 (a) in order to use 2 (b) as a defense. At 
best, section 2 (b) gives the seller a very limited defense. 

Mr. William P. Rogers, the Deputy Attorney General, on March 6, 1956, in 
a letter to the committee stated: “Inasmuch as a prima facie case of price dis- 
crimination would inelude proof that the effect may be to substantially lessen 
competition or tend to create a monopoly or to injure competition, the proposed 
amendment of the proviso of section 2 (b) to provide that good faith is a 
defense only if competition is not affected would render the proviso practically 
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meaningless. The defense would appear to be available only in those instances 
in which the effect of discrimination is ‘to injure, destroy or prevent competition 
with any person who either grants or knowingly receives the benefit of such 
discrimination or with customers of either of them.’ Since this effect rarely 
appears as a basis for a competitor involving price discrimination the same 
result might for all intents and purposes be achieved more directly by the repeal 
of section 2 (b). 

“This Department, however, does not recommend the repeal of this proviso. 
While we recognize the competitive problems which arise when one purchase 
obtains advantages denied to other purchases, we do not believe the solution 
of the problem lies in denying sellers the opportunity to make sales in good faith 
competition with other sellers.” 

It is an economic problem to determine if there has been a lessening of com- 
petition. How is it possible for business to know that the lowering of its prices 
in good faith to meet an equally low price of a competitor will not result in a 
lessening of competition? Will lawyers be unable to advise clients as to what 
steps may be taken to ward off price raids? The problem becomes especially 
difficult where an intermediate seller or producer is involved. 

The good faith defense is not an offensive weapon of large industry, It is a 
defense which only operates when the seller is forced to meet an equally low price 
of a competitor. It is a defense which operates only when a reasonable and 
prudent person would be led to believe that the granting of a lower price would 
in fact meet an equally low price of a competitor. 

A further inconsistency appears in permitting, under the proposed amendment, 
a seller to claim good faith when the seller’s object is to completely destroy his 
competition but is not a defense when the discrimination merely lessens competi- 
tion. 

The Clayton Act appears to be yielding to a policy of ethical competition. Con- 
gressman Patman on the House floor during the debate on H. R. 1840 stated 
“that the smallest merchant in the country can meet competition of the greatest 
chain if the Golden Rule in business prevails.” In effect, the bill is an attempt to 
legislate morality for business. Competitive vigor cannot grow in such a 
climate. 

Mr. Gavin, during the same debate, speaking of the petroleum industry, 
said: “Is this legislation so confused that a lot of people in business who should 
be applying themselves to their business will have to stay up till midnight to 
determine what they can and cannot do? Will it restrict, regulate, and regiment 
and confuse the petroleum industry? What I would like to see is a clear-cut 
piece of legislation that is understandable that will permit people who are 
operating a business to know what they can and cannot do. This legislation 
should spell out exactly what can and cannot be done so business can operate 
satisfactorily and efficiently. This legislation, in my opinion, is quite con- 
fusing.” 

If the debate on the House floor did so little to dispel the considerable doubt 
concerning H. R. 1849, American industry will surely find itself in the position 
of an unwitting “scofflaw.” 

Should H. R. 1840 be enacted, a uniformity of price regardless of competition 
and a curtailing of competition on the producers’ level would result. 

The solution to price discrimination does not lie in denying the opportunity 
to make sales in good faith competition with other sellers. If good faith is 
present in price reductions injury to competition would be rare. 

If a seller is not permitted in good faith to reduce his price to a customer to 
meet an equally low price of a competitor, there is a strong possibility that due 
to the loss of business that would result therefrom it would cause the producer 
to generally increase his prices. This result would normaliy follow the loss 
of part of his market. 

H. R. 1840 will not materially assist retailers who have been discriminated 
against. Whenever a seller lowers his price in good faith to meet an equally 
low price of a competitor to a retailer, the effect on other retailers will be the 
same regardless of which seller prevails. 

Large industry occupies an important position in the mobilization defense 
structure. Should ruinous price raids be permitted by marginal operators 
without fear of competition it could seriously weaken our defense effort. 


Senator Keravuver. Al] right. 
Mr. Lirrierace. I would like to point out that the bill now before 


the committee is ambiguous. And lawyers will have a very difficult 
time advising their clients concerning it. 
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You will notice that the Robinson-Patman Act makes it unlawful 
to discriminate in price between purchasers where there are three 
different categories where it is so ceileontad. 

Now, the first category is where the discrimination will substantially 
lessen competition. 

The second one is where it will tend to create a monopoly. 

Apparently, both of these categories must be in commerce. 

Now, the third category is where there will be an injury, destruction, 
or prevention of competition with any person who either grants or 
knowingly receives the benefits of such competition, or with the 
customers of either of them. 

Evidently, the act is putting that third class in the disfavored posi- 
tion, that is the act. 

It sets up some defenses. Two of them are found in subsection (a). 
That is where it makes only due allowance for differentials in the cost 
of manufacturing, sales, and delivery, resulting from differing 
methods, ete. 

Also, where the response is to changing conditions affecting the mar- 
ket. or marketability with goods concerned. 

The third, also, the showing in good faith that the lower price is 
to meet an equally low price of a competitor. It is this third part that 
we are concerned with. 

From the very wording of that defense, in subsection (b), it is 
obvious that it is a defensive measure. It is not an offensive measure. 
For instance, it says, “Meet the lower price of competitor.” Not to 
go beyond. 

Senator Krerauver. It does not say “beat,” it says “meet.” 

Mr. Lirriepace. It says “meet” not “beat,” that is correct, sir. 

This is to preserve the competition on the production level. To 
destroy that you have curtailed the competition, instead of promoting 
it. 

It is ambiguous, at least to me, in that it says unless you do certain 
things, there in the defensive portion of the amendment, whereas 
unless you did those very things you did not fall within the prohibitory 
portion in subsection (a).. 

To put it in plain language, suppose you enacted a law making it 
illegal to shoot a man in the head. Then you are providing him with 
the defense with saying “Unless you shoot him in the head it is all right 
to shoot him if he is trying to steal your wife.” 

It is just inconsistent. Unless you shot him in the head, why you 
didn’t have to worry about it in the first place. 

Therefore, I think it is considerably ambiguous. 

It does preserve the defense in that third category where the object 
is to injure, destroy, or prevent competition of a certain group, who 
knowingly receive this or who give discrimination. It, also, involves 
the customers who may be very innocent people. 

If you are going to say that this is a good defense, it ought to be 
a good defense in both cases or in neither case. 

Much has been said already about the Standard Oil case, but if we 
review generally what was done there, I think we will find that even 
the minority of the court did not say that meeting an equally low 
price was not a defense. It was a procedural defense, rather than a 
substantive defense. 

I believe that the amendment would take all of the defensive 
measure out of it. I do not believe that the lower courts and the Fed- 





214 TO AMEND SECTION 2 OF THE CLAYTON ACT 


eral Trade Commission ever intended that there be no defense at all, 
which I think would be the result of your amendment. 

To take a situation where a producer, such as the Standard Oil case, 
is selling to a large jobber “a” and “b,” “c” and “d” who are retailers. 
In comes the second producer and undercuts the first producer. 

The first producer is faced with either giving up his whole business, 
if he cannot cut his price around, or, he is re with retaining the 
large jobber, forgetting about his retailers, or, the reverse, retaining 
the retailers and giving up the jobber. 

Let us see what would happen in either case. 

If he deals only with the jobber who in turn would undersell, we 
are assuming that he will undersell these retailers, “b,” “c,” and eq” 
The retailers have lost their source of supply because he, under the 
law, would not be able to deal with them. 

On the other hand, the producer has lost his business. You have 
hurt both ends of the scale. 

Then the jobber continues to sell to his outlets at a reduced level 
and still undercuts the retailers. You have not protected those re- 
tailers in the least. As a matter of fact, you have thrown an addi- 
tional burden on them. 

Let us take the other situation, where he decides to retain the dealers 
and give up the jobber. 

In order to make up for the loss of business that he lost through 
losing his jobber, he raises his “ey to his retailers, or to keep his 
profit level. Therefore, your “b,” “c,” and “d” are paying more 


money for their product than they did Latins. 
Then the jobber goes to this new man who just came in, with a less 


price, gets his product for less, and continues to undersell the retailers. 

In either case the retailers again have lost. 

Senator Krravver. If that happened, would not the original seller 
cut his price then to the retailers—to all of his retailer: s—to meet the 
lower price of the new jobber ? 

Mr. Lirrierace. It may be that he could do that and it may be that 
he could not. 

Senator Kerauver. Under what circumstances could he not ? 

Mr. Lirriepace. All right, sir. It is sort of peculiar to the chemi- 
cal industry. Certain items are made by one single concern and you 
cannot get them anywhere else. There is much trading between 
different chemical companies. 

Suppose chemical company “a” needs an item that is supplied only 
by chemical company “b.” They also sell to “b.” Along comes some- 
body else and offers “b” a reduced price on one single product which 
is being sold to “b.” 

_ Now “a” has to deal with “b,” but “b” does not have to deal with 

a,” but Sispaaee of “a’s” product he has to deal with “b.” He 
can afford to go down oa meet that price, even if it is below cost, 
simply to stay in business. But he has got to make his profit some- 
where else. 

If he reduced his price all the way down around the board, then he 
is completely out of business. 

That is one of the differences, I believe, between the chemical indus- 
try and industry in general. 

‘Senator Krravver. I still do not exactly see the applicability in 
that case. Would you want to let him reduce the price to one fellow 
and not reduce it to the others? 
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Mr. Lirriterace. He will reduce it only to meet this equally low 
price but he would be able to stay in business. If he had to reduce it 
all the way around the board, he would be out of business immediately. 

Senator Keravuver. But what he is buying from “b” is not what 
he is selling to the other people, is it / 

Mr. Lirrierace. No. He is selling another product. But the only 

lace he can get his raw material, say, is from “b.” And he has to 
laa with “b,” and he can afford to deal with “b” at less than the cost 
basis in order to have essential material that is made by “b,” so that 
he can feed his other products to other customers. 

Senator Keravver. I will read what you have said here and try to 
figure itout. It is not too clear. 

Mr. Lirriepace. That particular portion was not covered in the 
wea statement, but because of the discussions this morning, I 

ring it up now. 

Senator Kerauver. Yes, sir. 

Mr. Lirrierace. I hope you will consider it. 

Mr. Szetey. This is an actual situation ? 

Mr. Lirriepace. Yes, it is. That is correct. 

Another point that 1 might raise while we are on the chemical busi- 
ness is that I was interested in the discussion of how the companies 
fared during the years prior to 1951, that is, prior to the Indiana 
Standard case. 

We contacted the general counsel for Celanese Corp. in New York 
and asked him that very question. It was his answer to us, that it 
was the concensus of all of the attorneys in the chemical industry, 
that the law was as the Supreme Court stated it. And that they pro- 
ceeded during those years under the assumption that it would be legal 
to meet this competing price. 

Again, I would like to point out that under the amendment which 
goes, I believe, much further than even the dissenting opinion, you 
would cut out that defense. Something that nobody, I believe, was 
of the opinion beforehand. 

Senator Kerauver. You cut it out where it would tend to create 
i: monopoly or substantially lessen competition. Where it is not either 
of not sufficient size or dimension or to affect competition, where it is 
just one side or one company, the defense would still be available. 

Mr. Lirrierace. That is true. But still, if there is only one com- 
pany or, say, 2 or 3 companies making 1 item, to curtail it with 2 or 
3 companies, you have done just exactly that. 

You have certainly lessened competition even if you haven't created 
monopoly. That is a matter of degree, I believe. 

Senator Krerauver. Of course, I know what the Celanese Corp. is. 
Who are your principal competitors, rayon or what ? 

Mr. Lirrierace. Well, you see, we have different divisions. 

Senator Kerauver. They make different things / 

Mr. Lirriepace. For instance, in the chemical division, du Pont 
and Monsanto and so forth are competition. 

Senator Kreravuver. All right, sir; proceed. 

Mr. Lirriepace. There is another thing that I believe is peculiarly 
unfair about taking away this defense. 

It places your interstate dealer, who is in commerce, at a serious 
disadvantage with two different groups. 

The first group is your intrastate dealer who is not in commerce. 
He can come up and completely ruin you in one State. And unless 
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you ruin yourself in other States, why, you cannot meet him under 
the proposed amendment. 

He has a club there that he can use without risking any retaliation 
or even in competition. 

You are, also, placing your responsible producer at a disadvantage 
with an unethical and irresponsible competitor. 

For instance, suppose company A is selling in a certain area and 
they have got good contacts, they have good outlets for the product. 

Company BI comes along and wants to undercut them. Company B 
is new; has not been in that area. Company B has only one price. IL 
believe this was brought out this morning and to that extent it is 
repeating it. 

But since company B is not held down, company B can undersel] 
company A without any fear of going any further than that one 
transaction. 

There is nothing to prevent company B from setting up a dummy 
organization such as company ©, who starts out with one purpose only, 
and, that is, to wreck company A. And they can certainly do it under 
this amendment. 

These are some of the things that come to my mind when I try to 
advise my company of the dangers that are inherent in this amend- 
ment. 

Mr. Seerey. Would not that situation that you have just described 
be subject to the Sherman Act under the hypothesis that you have 
stated ¢ 

Mr. Lrrriepace. That is a matter of detection and proof. After 
company A has been completely wiped out, they might find company 
B has done this at some time but in the meantime company A has been 
wiped off the boards. 

Mr. Sretey. Would not company A or the other competitors that 
were affected, also, have their rights in damages ? 

Mr. Lirrieracr. You have them against, say, company C, but who 
is company C? Irresponsible. 

If all companies were responsible companies and you could satisfy 
a judgment that would be so, but when they are not, why, you have 
a hard time reaching justice. 

Mr. Sretey. You see, what we are interested in is how real is this 
problem that you cite. Do you know of any examples? 

Mr. LrrrteraG a I am only trying to illustrate what could happen 
under the act. I do not know of a single instance. As a matter of 
fact, I do not know of any instance w here the company that started 
out to prove that they were operating under subsection 2 (b), actually 
went in and did prove good faith. 

In the Standard Oil case that never came up, the Federal Trade 
Commission said it was not a subject of defense. 

I do not know of a single case where the company was able to do 
that. That is why this defense in subsection (b) is so limited. To 
wipe it out would be just to take away the one thing that could prevent 
these extreme situations. 

Mr. Hayes. At this point, I think I would like to comment briefly 
on two of the things mentioned here by Senator Kefauver this morn- 
ing. 

He mentioned what is the effect on the chemical industry or what 
is the effect on the industry that you are involved with, and how did 
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industry manage to operate before this new court interpretation of 
the Robinson-Patman statute? 

First, I would like to say what the effect on the chemical industry 
would be. 

As Mr. Littlepage has pointed out, we are quite different from the 
gas business and gasoline. It is sold in a different form. It is com- 
plete. It is a readymade product, ready to go right in your auto- 
mobile. 

But in the chemical business everything needs additional process- 
ing. 

And. we do not know how a price reduction will affect a product 
later on when it finally reaches the retail stage. We cannot say 
whether or not our buyer will absorb any price differential. And in 
that way we are similar somewhat to other raw material suppliers 
and auto parts people. 

And, of course, that applies, also, to our textile industry. 

As Mr. Littlepage pointed out the chemical industry is very com- 
petitive. And the difference between 1 or 2 large customers will 
make a substantial difference to us at profit and loss time at the end 
of the year. 

So it is a very highly competitive field. And we cannot afford not 
to go out and meet prices when they do change. 

Our situation is quite different from this group, say, like the na- 
tional retail grocers that we heard testify before this subcommittee 
on Thursday. We do not operate through chain stores. 

Our situation, we feel, is completely unique. 

Again, in this matter of pout faith, Mr. Littlepage mentioned that 
rarely has a company been able to invoke the good-faith defense. That 
arises from a number of reasons. But uniquely to the chemical busi- 
ness, purchasing agents usually do not disclose the lower price that 
they received or who offered that lower price. They merely say to you, 
“We have received a lower price, can you meet it?” 

And we, of course, in the chemical industry cannot meet that lower 
price unless we know what the price is and who offered it. So ina 
way we are blocked there until we get such information. Of course, 
we cannot offer the good-faith defense. 

As. Mr. Littlepage pointed out, and to summarize briefly, how did 
we look at the Robinson-Patman Act prior to the Supreme Court 
decision ? 

Senator Keravuver. Before you get to that, you said a purchasing 
agent will say, “I have had a lower bid.” 

Mr. Hayes. Yes, sir. 

Senator Krrauver. And having been offered a lower price, then you 
lower your price to meet it. But he won’t tell you who the lower price 
is from. 

Mr. Hayes. No, sir. We won’t lower our price unless we can find 
out what that lower price is and who the competitor is, because we 
feel that we are governed by, I believe it is the Staley case in the 
Supreme Court—we follow that rule. 

So we will not lower our price unless he know what the price is and 
who the competitor is. 

To go on with this Robinson-Patman Act, as Mr. Littlepage has 
already commented on it, we are in a unique situation there. I think 
throughout the chemical industry the attorneys have always held 
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that the Supreme Court will ultimately find that you could offer a 
good-faith defense. And any other construction to the Robinson- 
Patman Act would be a strained construction. 

And we felt that our interpretation of it was always correct. And 
as it has turned out to be it was correct as held by the Supreme Court. 

One other thing briefly here. At the end of our statement we men- 
tion the effect that numerous price raids will have on the planned 
mobilization base. Each one of the large industries in this count 
occupy a very important position in mobilization planning. We will 
be called upon to produce certain things in time of war. We maintain 
a large structure within the corporation, a Government services de- 
partment, to see that the Government will receive war materials in 
time of war and when they want them. 

It is expensive to keep this thing up. The smaller competitors and 
marginal operations do not have that responsibility which we only too 
gladly assume. 

Mr. Littlepage, have you anything you wish to add? 

Mr. Lirriepace. I believe we have pretty well covered it. 

Senator Krrauver. You made very good statements, gentlemen, 
and we thank you. 

What is the size of the business of the Celanese Corp. with all of 
vour branches? 

Mr. Hayes. I would say it is in the neighborhood of total worth 
maybe a little less than half a billion dollars. 

Senator Kerauver. Half of what? 

Mr. Hayes. Half a billion dollars. 

Senator Kerauver. If you said $500 million, I would understand it 
better. 

Mr. Hayes. $300 million would probably be closer to it. 

Mr. Lrrrerracr. They do not have that large investment in West 
Virginia. We are trying to get them to put more down there. 

Senator Keravver. That is a good place to locate a plant, West 
Virginia. 

Mr. Lirrirpace. Yes. 

Senator Krer,uver. Tennessee is a good place, too, 

Mr. Larriepace. I have heard that it is. They have stolen all of 
our football players. And if they steal our plants, I do not know what 
we are going to do. 

Senator Krrauver. All right. Thank. you. 

Mr. Havers. Thank you. 

Senator Krrauver. Mr. Wheelock and Mr. Blair from the Federal 
Trade Commission are here. They can give us any immediate inter- 
pretation about Federal Trade Commission holdings and decisions. 
[ appreciate your presence, gentlemen. 

They are here with the approval of the Chairman of the Federal 
Trade Commission, Mr. Gwynne. 

Mr. MeMichael, will you come forward. Is he present? 

(No response. ) 

Senator Krerauver. Mr. Hicklin, will you come around? You are 
the Capitol Concrete Co., of Jacksonville, Fla. We are glad to have 
vou here. 

I see that vou have a faculty, that is much to be admired, of condens- 
ing your statement. 
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Mr. Hickxurn. I have a very minor case and I am pleased that we 
have an opportunity to present it to you and the committee. 

Senator Kerauver. I always remember the first case I tried in the 
circuit court of - eals for the Sixth Circuit. I had a brief of about 
200 pages, and fad a summary of the brief and an index to the 
summary. My opponent had a 2-page brief. We went around and 
called on the chief judge of the circuit court of appeals. He said, 
“You know, this lawyer on the other side, he won a case here one time 
because of the shortness of his brief.” And he said, “He got every- 
thing in a page and a half. We read that, but we didn’t read this 
other lawyer’s brief—it was too long.” 

I knew I might as well go back home. 

Mr. Hick. I hope that this brief might have the same effect. 

Senator Keravver. All right, Mr. Hicklin, tell us about your prob- 
lem. 


STATEMENT OF W. J. HICKLIN, JR., CAPITOL CONCRETE CO., 
JACKSONVILLE, FLA. 


Mr. Hickirn. My name is William J. Hicklin, Jr. I am a partner 
in the Capitol Concrete Co., of Jacksonville, Fla. Our company has 
75 employees and is a small business enterprise. 

I am appearing here because of what I fear will be the consequences 
to our company if either of these bills should be passed. 

The Capitol Concrete Co. is a producer of ready-mixed concrete 
and concrete products. It is 1 of 2 such producers in Jacksonville. 
The most important raw material which we use in our business is 
cement. Continuously since 1948 we have had to contend with ce- 
ment shortages. 

Jacksonville is supplied by 3 cement companies: the Lehigh Port- 
land Cement Co., whose plant is 65 miles from Jacksonville; the 
Penn-Dixie Cement Co., iene plant is 200 miles away; and the Uni- 
versal Atlas Cement Co., whose plant at Birmingham, Ala., is 400 
miles away. 

At the present time, Penn-Dixie and Universal Atlas absorb freight 
so that they will be able to compete in Jacksonville at the same price 
as Lehigh, the newest mill. 

In the case of Universal Atlas, this means that they must absorb 
about 44 cents per barrel of cement; in the case of Penn-Dixie, the 
freight absorbed is about 25 cents a barrel. 

Recently I have consulted with representatives of Universal Atlas 
about S. 11 and H. R. 1840. I was informed that if either of these 
bills becomes law, that company will give serious consideration to 
abandoning its present practice of absorbing freight in order to meet 
Lehigh prices in Jacksonville. If this were done, our company would 
face a problem of the gravest proportions. 

Universal Atlas furnishes our company with two-thirds of our 
cement requirements. The remaining cne-chind is supplied by Lehigh. 
Our competitor obtains two-thirds of its cement requirements from 
Penn-Dixie, and one-third from Lehigh. 

To the extent that our company would be required to absorb the 
extra cost of bringing in cement from Birmingham, we would be 
disadvantaged over our competitor to the extent of 19 cents a barrel 
for cement. 

79800—56——15 
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That, I assure you, is a differential which any ready-mixed con- 
crete company would find extremely difficult to absorb. Lehigh has 
found it impossible to supply more than its present commitment to 
the Jacksonville area. 

I don’t pretend to know the legal reasons why Universal Atlas has 
reached the conclusion that it might be required to abandon its freight 
absorption policy on cement into Jacksonville, but whatever the con- 
siderations are which might lead to this decision, our company would 
be left with the necessity for contending with an unbalanced com- 
petitive condition. 

For these reasons, I hope that your committee will not recommend 
to the Senate the adoption of a bill which would inflict such serious 
damage on our company. 

I am generally familiar with the operation of the ready-mixed con- 
crete industry elsewhere, and it is my opinion that the situation which 
would confront our company if this legislation were enacted is not 
unusual, but, on the contrary, is typical. 

Mr. Sevetry. Mr. Hicklin, who in Jacksonville, Fla., besides your 
company, purchases cement ? 

Mr. Hicxirn. Any number of users. 

Mr. Sretry. From the three producers? 

Mr. Hicxirn. Mostly dealers, sir. There are numerous producers 
of concrete and concrete products who buy from the same companies 
that we purchase from. 

Mr. Sretey. In Jacksonville? 

Mr. Hick. Yes, sir. 

Mr. Sretey. At the same price? 

Mr. Hicxuirn. At the same price; yes, sir. 

I might add the effect of such legislation as this would have in our 
particular market, and I am sure that it would be the effect in other 
markets, that it would not increase competition, but in effect ab- 
solutely eliminate it. 

We would have no competitive opportunity to buy cement. We 
would be limited to one producer of our most vital produce, that is, 
the production of the nearest mill and, therefore, the cheapest de- 
livered price. 

Mr. Seeey. Is it just the Universal Atlas that notified you, or did 
these other companies do so too? 

Mr. Hicxurn. Just the Universal Atlas. We buy from 2 or 3 
companies. 

Mr. Sretey. Did they state why they felt that the passage of this 
bill would require them to cease meeting this price that you are get- 
ting from the other companies ? 

Mr. Hicxtirin. Except, sir, at least they were advised that they 
would be exercising price discrimination, if they should do that. They 
would be selling to us at a lower price than they would be selling to 
customers nearer their mill. 

Senator Kerauver. Do they sell to other customers than in Jack- 
sonville at the same price that they sell to you? 

Mr. Hicxurn. Yes; they do, sir. 

Senator Kervauver. Do they intend to lower their prices to 
them, too? 

Mr. Hicxiry. Would you restate your question ? 











TO AMEND SECTION 2 OF THE CLAYTON ACT 221 


Senator Keravver. I say, they sell to other companies similarly 
situation to you in Jacksonville. 

Mr. Hicxir. Yes, sir. 

Senator Kerauver. Are they going to stop absorbing the freight 
to them as well as to you? 

Mr. Hicxurn. If they abandon the price policy to us it would apply 
equally, I am sure, to all customers in that market. 

Senator Keravuver. What legal basis or argument was made to the 
effect that if this bill was passed they would have to stop absorbing 
freight ? 

Mr. Hicxurn. That this would eliminate for them a complete de- 
fense against the charge of price discrimination. 

Senator Kerauver. Do these companies have a systematic freight- 
absorption system ? 

Mr. Hickirn. Systematic in a sense; yes, sir. In order to absorb 
freight 

Senator Kerauver. Have you asked your counsel whether what 
they are doing is contrary to the decision of the Court in the cement 
case ¢ 

Mr. Hicxtirn. No, sir; I have not. 

Senator Kerauver. Well, in that case, if it is conspiratorial in its 
nature, systematic absorption, the Court ruled it is illegal. 

Mr. Hicxurn. It isn’t a systematic absorption in that light, sir. 
The price reduction or the freight absorption is based upon quota- 
tions of the lowest producer, delivered into that area. And they are 
meeting that competition. 

Senator Kerauver. Where do they ship their cement from ? 

Mr. Hicxur. Birmingham, Ala. 

Senator Keravver. You are not doing business in Birmingham, 
are you? 

Mr. Hicxuir. We are not. 

Senator Kerauver. You are just in the Jacksonville area ? 

Mr. Hicxury. That is right. 

Mr. Sreetey. How do they invoice it to you? Is the invoice for the 
price including freight at your destination ? 

Mr. Hicxurn. Yes; it is. 

Mr. Sreetry. Has that always been the case? 

Mr. Hicxirn. Always has been the case; yes, sir. 

Senator Krravver. I will tell you what, Mr. Hicklin. It is my 
very firm judgment that if their price-absorption method is legal 
now, I do not know whether it is or not—whether it is systematic or 
conspiratorial, or whether it comes—I assume it does come within 
compliance with the Supreme Court decision in the cement case—but 
if it is legal now, it is my opinion that it would be legal after this 
bill is passed as to you. 

As long as they do not use the freight-absorption method of dis- 
criminating as between you and the other customers in the Jacksonville 
area—of course, if they were to absorb freight as to one and not as to 
another that might be a violation of this. But if they are absorbing 
freight to everybody, I do not see how this bill would affect the 
situation. 

IT would advise you to go back and have your lawyers go over this 
matter with them. 
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Mr. Hicxxur1n. The testimony that has been presented this mornin 
from large companies would indicate that not only is Universa 
Atlas concerned with this problem, but that others as well are con- 
cerned along the same line. 

You have mentioned on several occasions that freight absorption 
would still be allowed, and yet what recourse have we as small busi- 
ness to go to our supplier and say, “You can absorb freight.” 

Senator Keravuver. Of course, if they do not want to do the right 
thing by you, why, there is not very much that can be done about it. 

We will certainly cover that in our report if this bill is passed. A 
situation like yours is not changed by virtue of the passage of this 
bill unless they are using it for the purpose of discriminating between 
you and somebody in the same situation with you in the Jackson- 
ville area. 

Mr. Hicxutn. No, sir; that is not the case at all. 

Senator Keravuver. Of course, it might be pointed out that as I 
remember, the big cement companies after the cement decision in 
1948 and 1949, said they were going to stop absorbing freight. But 
we find now that they are absorbing it. 

Mr. Hicxurn. They did, sir for some 5 years. 

Senator Kerauver. They were on an f. o. b. price policy altogether 
for quite a while. 

Mr. Hickurn. Yes, sir; from 1948 to 1953, roughly. 

Senator Kerauver. Then they went back in the freight-absorption 
business. 

How did you get along when they were on the f. o. b. policy? 

Mr. Hickuin. Very poorly, sir. We got along under the same con- 
ditions that we will be forced to get along, if this legislation is enacted. 

Mr. Srevey. That is what you have been told—you were so advised ? 

Mr. Hickurn. Yes, sir; we were so advised. 

Senator Kreravuver. I hope you will tell your attorneys, and you can 
tell them what we have said about it, and I think they will find that that 
is the legislative intent both in the House and here in the Senate. 

Mr. Hicxurn. I might say, sir, that during these 5 years that I 
mentioned, we operated under the f. o. b. plant-pricing system, that 
at numerous times was the attention of the cement industry called to 
the fact that they could in good faith meet competition, to no avail 
again. 

om that my going back to them now and presenting them with my 
counsel’s views on it would have little, if any, effect upon their pricing 
r0licies. 
Senator Keravuver. We thank you very much, Mr. Hicklin. We are 
very sympathetic with your problem here. 

Mr. Hicxurn. Thank you. 

Senator Kerauver. Do we have any other witnesses this afternoon ? 

Thad understod a letter came in from Mr. George Burger. 

Mr. Sretey. Yes. 

Senator Kerauver. We will put that letter in the record. But what 
is this about, Mr. Burger? Will you tell us just in your own words? 

Mr. Burcer. Those two people received a statement of Congressman 
Dodd on H. R. 11—one in the ice cream business, I believe, in Missis- 
sippi, and the other one in the milk business in Greencastle, Ind. And 
those letters bring out the effect of special prices going into that area 
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in those commodities that they cannot attempt to meet coming from 
big institutions. 
% other words, an attempt to justify the price preferential on good 
faith. They are interested in the present bill before this committee. 
Senator Keravver. All right. 


Mr. Burger. Both are unsolicited letters. 


Senator Keravuver. They will be printed in the record at this point. 
(The letters are as follows :) 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington D. C., June 25, 1956, 
Subject: 8.11. 
Hon. Estes KEFavuver, 
Senate Office Building, 
Washington, D. O. 


My Dear Senator: It must be self-apparent that small business throughout 
the Nation is vitally interested in the Senate taking appropriate action on your 
important bill and that such action be taken by the present Congress. 

I am attaching herewith two interesting letters received from federation mem- 
bers which are self-explanatory and I believe they should be made a part of the 
record of the hearings on 8. 11. 

The practice of some of these larger companies in using the good-faith defense 
is, in plain words, just passing the buck—all helping to defeat efficient independent 
business throughout the Nation. 

With best regards, 

Sincerely yours, 


GerorGE J. Burcer, Vice President. 


Gray’s IcE CREAM Co., 
Columbia, Miss., June 18, 1956. 
Mr. Georce J. BuRGER, 
National Federation of Independent Business, 
Washington, D.C. 


Deak Mr. Burcer: This is in reference to your recent mailing concerning 
statements made by you which were read into the record of the House Judiciary 
Committee on April 18, on the subject of S.11. I would like to know the present 
status of this bill and a little more about it. Has it been passed yet? I would 
like to write my Congressman if it will do any good. 

Yours very truly, 


Brit Gray, Manager. 





Hanpy’s Sanrrary Darry & Ice Cream Co., 
Greencastle, Ind., June 20, 1956. 
Re Reprint Congressional Record Proceedings and Debates of the 84th Congress, 

2d Session, April 18, 1956, subject H. R. 11 
Mr. GeorceE J. BURGER, 

Vice President, National Federation of Independent Business, 
Washington, D.C. 

Dear Sir: I am in receipt of a reprint of the above mailed from the House of 
Representatives, by Thomas J. Dodd, which describes a situation in which I am 
presently involved. 

May I give you a short history of my business. In 1913 my mother milked a 
neighbor’s cow, I delivered the milk and thus started in the dairy business I 
now own. Process approximately 1,200 gallons per day, employ 20 to 25 people, 
purchasing all milk from producer-farmer. 

Greencastle is the home of Depauw University, with an enrollment of 1,900 
students. When faculty and students leave town I carry a huge surplus of milk, 
in order to have supply when needed. 

Beatrice Foods, and Borden Milk Co. are in competition with me here. I am the 
only local dairy processor left. The chainstores, Standard and A. & P. Tea Co., 
are marking our quarts of milk 1 cent higher than our competitors; cheese is 
from 1 cent or more per package. Supposedly they are paying the same price, 
as we charge, Beatrice Foods office at Crawfordsville say they know of no dis- 
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count being given. The managers of these stores say they are told by the home 
office what to charge. All grocers are given a 3 cents spread per quart of milk 
against a 2 cents spread in surrounding towns such as Crawfordsville, Terre 
Haute, Indianapolis, etc. 

You are no doubt aware of the tactics used by larger companies when trying to 
establish themselves in new territory. For instance from Lafayette, Crawfords- 
ville, Greencastle, to Brazil, they figure on losing a certain amount of money of 
a calculated period. They give away huge amounts of products such as a box of 
cheese with each quart of milk, or they may even buy an outlet, by purchase of 
a milk dispenser, to get an account, when their general practice is to rent or sell 
dispenser to the customer. These practices are beyond the small-business man. 

Beatrice Foods maintain offices in Crawfordsville, also processing for this area 
is done there; Borden’s processing is done in Lafayette, but their distributor’s 
home is in Crawfordsville. Beatrice Foods home office is in Chicago, I believe. Am 
sure you know of the size of this organization and the money which they have 
to operate on, in comparison with me. 

Do you think it would be possible to find out if the Chicago office is giving a 
discount to the chainstores? Thisis a real problem with me. 

At times I have been reluctant to pay my dues to the organization because it 
seemed like a lost cause, but this reprint came in and after reading it, I believe 
that perhaps there is still hope of better conditions for the small-business man, 

More power to the good work you are doing. 

Very truly yours, 
BERNARD F. HaAnpy. 


Senator Keravuver. The chairman has a letter from Senator Cape- 
hart, which I suppose has been sent to other members of the committee, 
replying to our invitation to testify this week. He cannot be present 
until next Tuesday. 

I had hoped to close the hearings this week, but we, of course, will 
accommodate Senator Capehart to give him an opportunity to be heard 
on Tuesday. By the end of Tuesday, it will be our purpose to close 
the hearings. 


Here is a statement from Mr. G. W. Garrett, of the Stewart Sand & 
Material Co., of Kansas City, which will be put in the record. 
(The statement is as follows :) 


STATEMENT OF G. W. GARRETT CONCERNING H. R. 1840 


I am president of Stewart Sand & Material Co. of Kansas City, Mo. This com- 
pany has been in business for over 50 years. Its principal business is manufac- 
ture and sale of crushed stone, and ready-mixed concrete. In manufacture of 
concrete considerable cement is used in this area. There are two local mills. 
There are some six other cement mills in area more distant. These latter mills 
have always shipped into this area meeting the prices made by local mills, which 
price is determined by low freight rate. It is quite essential that out-State mills 
continue to ship into Kansas City area. If the proposed law is enacted under its 
present language, I am afraid that its true purpose would not be effective and 
hurt will be done to all of us who need competition from more distant shipping 
points. 


Senator Kerauver. Our hearing in the morning at 10 o’clock will be 
in room 154, which is right across the hall from here. 
We will stand in recess until 10 o’clock in the morning. 


(Whereupon, at 3: 30 p. m., the committee adjourned, to reconvene at 
10 a.m., Wednesday, June 27, 1956.) 
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WEDNESDAY, JUNE 27, 1956 


Unrrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the caucus 
room, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver, Langer, and Dirksen. 

Also present: Joseph A. Seeley, assistant counsel, and Thomas B. 
Collins, professional staff member. 

Senator Kerauver. The commitee will come to order. 

I know I speak for subcommittee members Senator Langer and 
Senator Dirksen when I express our welcome to the Chairman of the 
Federal Trade Commission, the Honorable John W. Gwynne, and to 
Commissioner William C. Kern. 

It was my pleasure to serve in the House of Representatives, and it 
was Senator Dirksen’s, for a number of years with Chairman Gwynne. 
I served on the Judiciary Committee with him. 

Sometimes we disagree, but Commissioner Gwynne is always sin- 
cere, conscientious, and courageous. 

We are delighted to have you gentlemen with us this morning. 

Mr. Kern has made a fine spabelll as a member of the Federal Trade 
Commission. I believe the first witness is Commissioner Kern. The 
position of the Federal Trade Commission, as I understand it now, is 
3 to 2 in favor of this legislation, and Chairman Gwynne has told me 
that Commissioner Kern will speak for the majority view of the 
Commission. 

Is that correct? 

Mr. Gwynne. That is right. 

Senator Kerauver. All right, Commissioner Kern. We will be 
glad to hear you. 


STATEMENT OF HON. WILLIAM C. KERN, MEMBER OF THE FEDERAL 
TRADE COMMISSION, ACCOMPANIED BY ALLAN B. HOBBS, LEGAL 
ASSISTANT TO COMMISSIONER KERN 


Mr. Kern. Mr. Chairman and members of the committee 

Senator Dirksen. Would you at the outset, Mr. Kern, tell us how 
the Commission is divided ? 

Mr. Kern. Three to two. 

Senator Krrauver. Do you want to give us the names of the Com- 
missioners ? 
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Mr. Kern. The Commissioners who now favor the _—- of the 
legislation are Commissioner Secrest, Commissioner Anderson, and 
myself, and those opposed to passage, I take it, are Chairman Gwynne 
and Commissioner Mason. 

Senator Dirksen. Thank you. 

Mr. Kern. Mr. Chairman and members of the subcommittee, I 
would like first to have the pleasure, if I may, of introducing my 
legal assistant, Mr. Allan Hobbs, who is here, and whom I consider 
one of the able men down at the Commission, and one who epitomizes 
the fine traditions of the Government service. 

Senator Kerauver. We are glad to have you with us, Mr. Hobbs. 

Mr. Hosss. Thank you, sir. 

Senator Kerauver. Are you related to former Congressman Hobbs 
from Alabama ? 

Mr. Hosss. Not to my knowledge, sir. 

Mr. Kern. Mr. Chairman, I appear before your subcommittee to 
acquaint you with the views of a majority of the membership of 
the Federal Trade Commission on S. 11 and H. R. 1840. 

In a letter addressed to the full Senate Committee on the Judiciary 
on March 1, 1956, I enumerated my own personal reasons for favoring 
this proposed legislation, and on hoa 19, 1956, I testified before 


the Antitrust Subcommittee of the House Committee on the Judiciary 
in support of the similar House measures. 

That letter to your committee of March 1, 1956, if it has not been 
placed in the record, Mr. Chairman, I would appreciate its being so 
placed this morning. 

Senator Kerauver. Commissioner Kern, it has been placed in the 


record. 

Mr. Kern. I see. Thank you. 

At that time my colleagues, Commissioners Secrest and Anderson, 
were of the opinion that enactment of legislation of this kind was 
premature, seeing that the Commission had not found the good-faith 
defense to have been established in any proceeding brought after the 
Supreme Court held in 1951 in the Standard Oil case (Standard Oil 
Co. (Indiana) v. FTC, 340 U. S. 231) that the defense was irrebut- 
table, and also because the Standard Oil case itself was shortly to be 
decided again by the Seventh Circuit Court of Appeals on the very 
question of whether the Commission had correctly rejected Standard’s 
good-faith defense. 

Accordingly, Commissioners Secrest and Anderson associated them- 
selves with the two other members of the Commission, Chairman 
Gwynne and Commissioner Mason, in opposing passage. 

Commissioners Secrest and Anderson have altered their position 
in consequence of the seventh circuit’s recent Standard Oil decision 
disapproving the Commission’s rejection of the good-faith defense, 
as well as the Supreme Court’s recent refusal to review the decision 
of Balian Ice Cream Company, Inc. v. Arden Farms Company (231 
F. 2d 356 (9th Circuit, 1955)). Both these judicial developments 
present alarming implications for future enforcement of the price- 
discrimination section of the Clayton Act in its existing form. 

Senator KerAauver. Commissioner Kern, do you mind being inter- 
rupted at this time? 

r. Kern. Not at all, sir. 
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Senator Kerauver. Do you want to give us a thumbnail sketch for 
the record, just a synopsis, of what was involved in the Balian Ice 
Cream case, and then also the recent Standard Oil Seventh Circuit 
Court decision ? 

Mr. Kern. I do not think I need deviate from my prepared state- 
ment, because I go into that at this point, 

Senator Kerauver. Very well. j am sorry. 

Mr. Kern. After the Supreme Court decided in 1951 that the good- 
faith meeting of competition was an absolute defense to a charge of 
price discrimination, even though competition might be substantially 
injured as a result, the Standard Oil case was remanded to the Com- 
= for appropriate findings on the question of Standard’s good 

aith. 

Upon reconsidering the record, the Commission found that Stand- 
ard, in extending price concessions to four of its jobbers in and around 
Detroit, had not met the equally low prices of its competitors in good 
faith. 

The principal ground for this finding was that the discriminations 
had not been granted in response to specific attempts by competitors 
to lure away Standard’s customers by offering lower prices but were 
rather a company policy that had continued over a period of years. 

When the case went back to the seventh circuit for review, the Com- 
mission emphatically reminded the court in its brief that the good- 
faith proviso of the Robinson-Patman Act does not concern itself 
with pricing systems but deals with individual competitive situations 
rather than a general system of composition, and it argued that a 
precedent of holding on the facts shown that Standard had acted in 
good faith would make the Robinson-Patman amendment of the 
Clayton Act meaningless, for such a decision would then serve as 
authority for employing the defense to justify a systematically dis- 
criminatory pricing method whenever several competitors of the 
discriminating seller used the same system. 

Notwithstanding this, the seventh circuit disagreed with the Com- 
mission’s finding and, in short, adopted Standard’s argument that to 
retain the four jobbers in question as customers it had to accord them 
continuing preferential treatment, regardless of the disadvantage 
a to other Standard customers competing with the favored 
jobbers. 

I come now to a discussion of a short synopsis of the Balian case. 

The second court decision to cause grave concern to my two col- 
leagues and myself was the Supreme Court’s refusal last month to 
review the decision of the ninth circuit in the Balian case. While the 
ninth circuit’s decision is open to criticism on several scores, we are 
particularly disturbed at its approval of the trial court’s finding that 
the good-faith defense was established. 

In the Balian case, a number of independent local ice cream manu- 
facturers in the Los Angeles market sued Arden Farms Co., a cor- 
poration operating in Arizona and the Pacific Northwest, for treble 
damages based on an injury allegedly resulting from Arden’s lowering 
its prices in the Los Angeles market for a substantial length of time 
while maintaining them elsewhere. 

The trial court, with the subsequent approval of the Ninth Circuit 
Court of Appeals, accepted a good-faith defense that was based on a 
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showing that there had been active price competition generally in the 
Los Angeles ice cream market and that defendants’ lower prices were 
necessitated by “competitive conditions.” 

Thus the courts held legal a harmful territorial price discrimina- 
tion by Arden that lasted for months on the touidl that Arden was 
“meeting competition,” although the meeting of a particular price of 
a particular competitor, as the wording of the good-faith proviso of 
section 2 (b) of the Clayton Act seems plainly to contemplate, was not 
involved. In brief, Arden was permitted to plead a highly competi- 
tive market as a basis for “meeting competition” through ruinous price 
discrimination. 

The Commission majority for which I speak feels strongly that these 
two decisions dramatically illustrate the danger inherent in providing 
a complete good-faith defense to the charge of price discrimination. 

In fact, it is believed that if the defense can be successfully inter- 
posed in cases like Standard Oil and Balian Ice Cream, where there 
was no question that severe injury was suffered by small business con- 
cerns as a result of unfair pricing policies, then section 2 (a) of the 
Clayton Act is pretty much of a dead letter. 

In our judgment, in the light of these decisions it is hard to conceive 
of a situation where the absolute defense to a price discrimination 
charge cannot be arranged and thereafter raised. We cannot help 
concluding that the most important section of the Robinson-Patman 
Act has thus been emasculated. Indeed, the language of the minority 
of the Supreme Court in their 1951 Standard Oil decision appears to 


have been phophetic. They said this, speaking through Mr. Justice 
Reed : 


The Court’s interpretation leaves what the seller can do almost as wide open 
as before [i. e., before the Robinson-Patman amendment]. * * * It seems clear 
to us that the interpretation put upon the clause of the Robinson-Patman Act 
by the Court means that no real change has been brought about by the amend- 


ment. [340 U. S. at 253.] 

As we see it, large businesses will be free to “meet” one another’s 
competition through discriminatory price concessions to select cus- 
tomers, regardless of the competitive havoc thus inflicted on the small 
businesses required to pay higher prices while trying to compete with 
the favored accounts. 

And not only will the favored dealers be enabled to divert trade 
from those not in a position to meet their prices; the large companies 
utilizing price discrimination for the purpose of eliminating their 
smaller competitors will find it possible, because of their superior fi- 
nancial staying power, to subsidize less profitable or even unprofitable 
sales for long periods of time in order to achieve their ends. 

The need for strong antiprice discrimination laws is especially 
acute in the current buyer’s market, when producers compete sharply 
and make price concessions to certain customers but not to all. 

S. 11 and H. R. 1840 would make it clear that discriminatory pricing 
by or in favor of large business entities would not be allowed to destroy 
small, independent concerns, and would make efficiency rather than 
size the key to survival. 

We believe that enactment of this legislation would mean a return 
to the fundamental idea of the Robinson-Patman Act, which was 
simply that where price discrimination produces substantial injury 
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to competition or sets in motion a tendency toward monopoly, it should 
be halted, regardless of whether the lower price was made in an effort 
to meet a competitor’s price. 

We think that it could hardly have been the purpose behind the 
Robinson-Patman Act to perpetuate what had been a major weakness 
of the old Clayton Act and to exempt from the area of Commission 
enforcement all price discriminations made in the name of “meeting 
competition” but nonetheless injurious to concerns not given an op- 
portunity to buy at the discriminatory prices. Yet this is the present 
state of the law, thanks to the judicial interpretations I have 
mentioned. 

Implicit in the Clayton Act and its Robinson-Patman amendment 
is the proposition that price discrimination is an important instru- 
ment of monopolistic growth. If such be the case, there can surely 
be no sound reason for legitimizing it when it is practiced as a means 
of “meeting competition.” 

It must not be forgotten that it was the failure of the Sherman 
Act to arrest the trend toward monopolies that led to these later im- 
plementing laws directed at suppressing monopolies in their early 
stages. 

If the Federal Trade Commission is to afford relief to small busi- 
ness from the injurious effects of a price discrimination which lessens 
competition or tends to create a monopoly, it will be necessary to 
overturn the two Standard Oil of Indiana decisions and the Balian 
decision by eliminating the defense of “meeting competition in good 
faith” where such injurious effects are present. 

Senator Kerauver. Thank you very much, Commissioner Kern. 

Do my colleagues of the committee not think it would be well now 
to hear Commissioner Gwynne’s statement? Then we might ask each 
of the gentlemen some questions. 

Senator Dirksen. Yes. 

Senator Lancer. Yes. 


STATEMENT OF HON. JOHN W. GWYNNE, CHAIRMAN, FEDERAL 
TRADE COMMISSION, ACCOMPANIED BY EARL W. KINTNER, GEN- 
ERAL COUNSEL, FEDERAL TRADE COMMISSION 


Mr. Gwynne. I am appearing pursuant to the request of this sub- 
committee to present my personal views in regard to H. R. 1840. 
This statement does not purport to represent the views of a majority 
of the Commission. 

IT am authorized to say, however, that Commissioner Mason does 
agree with the views herein expressed. 

H. R. 1840 would amend subparagraph (b) of section 2 of the 
Clayton Act as amended. 

The amendment would take away the present right of a seller to 
defend a charge of discrimination, by proving that such discrimina- 
tion was the result of a good-faith meeting of an equally low price 
of a competitor, or the services or facilities furnished by a competi- 
tor, regardless of the effect upon competition. 

It would permit the defense only in those cases where there was 
no sufficient showing that the effect of the discriminations may be 
substantially to lessen competition or to tend to create a monopoly 
in any line of commerce. 
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Section 2 of the Clayton Act prohibits price discrimination, where 
the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discriminations or 
with customers of either of them. 

The law then sets up certain exceptions, such as (1) differences in 
prices due to differing methods or quantities in which such commodi- 
ties are sold or delivered, or (2) price changes in response to changing 
conditions affecting the market for or marketability of the goods, 
such as deterioration, obsolescence, sales under court process, good- 
faith sales in the discontinuance of business. 

Subsection (b) of the present law is as follows: 

Upon proof being made, at any hearing on a complaint under this section, that 
there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing herein 
contained shall prevent a seller rebutting the prima facie case thus made by 
showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitior, or the services or facilities furnished by a competitor. 

While there still exist some questions as to the proper interpretation 
and application of the meeting competition defense provided in sub- 
paragraph (b), nevertheless certain propositions have been reason- 
ably well established. They are as follows: 

(1) The defense applies only to a seller who, without the defense, 
would be guilty of a prohibited discrimination. It would not, of 
course, apply to a situation where the seller, in order to meet a lower 
price, reduces his price to all of his customers. Nor would it apply 
where a reduced price to any buyer could be cost justified. Nor would 
it apply to situations covered by the last proviso in section 2 (a). 
Such differences in prices are permitted regardless of any effect or 
probable effect on competition. 

(2) The burden of proving the defense is upon the seller claiming it. 

(3) The defense is good only where the reduction in price is to 
meet the lawful lower price of a competitor. It cannot be used to 
justify a price below that of a competitor. 

(4) The defense is good only in meeting individual competitive situ- 
ations. It cannot be used to justify discriminatory pricing systems 
based on some vague theory of meeting competition. 

(5) It can be used only in defensive situations, that is, to retain a 
customer and not to gain a new one. _I believe this to be the law so far 
announced. I know of no case holding to the contrary. 

(6) The lower price must be given in good faith to attain the limited 
objective permitted by the law, which is the defensive meeting in an 
individual competitive situation of a lawful lower price offered by a 
competitor. The defense does not permit predatory price reductions 
to destroy an individual competitor or the competition in a limited 
area. This, in effect, is the holding of the Supreme Court in Moore v. 
Mead’s Fine Bread Company ( (1954) 348 U.S. 115). 

Senator Kerauver. Excuse me, Commissioner Gwynne. 

Do you present later on a discussion of the Moore v. Mead’s Fine 
Bread Company case? 
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Mr. Gwynne. I did not in that particular case; no, I did not. 

Senator Keravver. Would you mind doing so, just at this point? 

Mr. Gwynne. The principal thing that the case decided was that 
here was a large company engaged in interstate commerce, that moved 
in on a small company engaged in intrastate commerce and gave its 
customers discriminatory prices and did it, of course, for the purpose 
of injury to the small bakery. , ete 

The principal point, it is true, decided there was that it applied in 
that sort of situation so far as the feature of interstate commerce was 
concerned. You can see there many elements lacking to make good 
a defense of meeting competition. i 

For instance, they were not apparently retaining a customer, among 
other things. . 

I believe the case is not particularly important on the question of 
meeting competition. 

Senator Kerauver. The Court did hold, though, that where one 
was in intrastate commerce and one was operating in interstate 
commerce, that the Clayton Act did apply, that that was in commerce? 

Mr. Gwynne. Correct. 

That was the significant decision, I think, and showed the extent 
to which the Court had gone to apply the law. 

(7) The competitor’s price which the seller was meeting must be 
a lawful price or at least the seller, as a resonable and prudent man, 
must believe it to be lawful. 

(8) If all the elements of the defense are proved by the seller, the 
good-faith meeting of competition is a complete defense regardless of 
injury to competition. 

In addition to the above, there is some authority for the proposition 
that the meeting competition defense does not go so far as to allow 
discriminatory price cutting by a seller to enable a buyer to meet his 
competition, but only to enable a seller to meet the lawful price of the 
seller’s competition. 

For example, suppose an oil company is selling gasoline to filling 
station A for 20 cents per gallon, which the station is retailing at 25 
cents. A competing station B reduces its price from 25 cents to 24 
cents and filling station A requests the oil company, which is the one 
selling to it, of course, to reduce the 20-cent price to it so that A may 
meet the new competition of B. 

That this situation would not be covered by the meeting competition 
defense has been announced by the Commission in its direction to 
the staff and also by the United States District Court of Connecticut 
in Enterprise Industries, Inc. v. The Tewas Company (para. 68, 163 
CCH Reports). 

Senator Dirxsen. Mr. Chairman, may I inquire at this point ? 

Mr. Gwynne. Yes, Senator Dirksen. 

Senator Dirksen. Chairman Gwynne, that is the situation that is 
covered by the proposed Capehart amendment to Senate 11, is it not? 
Are you familiar with that ? 

Mr. Gwynne. Is that the one that was recently introduced ? 

Senator Dirksen. Yes. 

Mr. Gwynne. I have not made a study of it. I have heard some- 
thing about it. 

Senator Kerauver. Would you like to take the time to look at it, 
you and Commissioner Kern ? 
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Senator Dirxsen. Is it not a fact that the good-faith defense could 
be interposed if the denial of this discriminatory price would at the 
same time be an impairment of competition? That is the situation 
you would probably get here? 

Mr. Gwynne. You mean, if this were part of the law, that the state- 
ment that I have made about the present law would be changed; is 
that true? 

Senator Drrxsen. Yes. I am thinking about this illustration that 
you advance. It would be covered, would you say, by the Capehart 
amendment ? 

Mr. Gwynne. Well, it might, Senator. It looks at first blush as if 
it would. I would want to study it a little bit, however. 

I would not say certainly that it would or would not. I would have 
to go over it a little bit. That is the first time I have seen it. 

However, this decision of the Enterprise Industries and this policy 
which is now being followed by the Commission is a further limita- 
tion than the ones I have already enumerated on the meeting competi- 
tion defense. 

Now, it is true that the Commission has not in any litigated case 
come to a conclusion. Nevertheless, the Commission has directed the 
staff to follow that policy in its investigations and its litigation. 

And it also should be added that the Enterprise Industries case 
is a Federal disrict court case, which I understand is being appealed. 

Nevertheless, that is an additional limitation that has recently been 
put on, I think, on this limited meeting competition defense. 

Now, to go on, it thus appears that the defense of meeting competi- 
tion is a limited one and will be applied only when certain facts are 
present. It is true some argument is made that the courts have not 


gone as far in limiting defense as I have indicated. This argument 
is based, first, on Standard Oil Company v. FTC, and second, on 
Balian Ice Cream Company v. Arden Farms ( (1955) 231 F. (2d) 356). 

In the Standard Oil case, the respondent was charged with dis- 
criminatory — cutting in the Detroit area. Among other things, 


respondent claimed its discriminatory prices were made in good faith 
to meet the lawful prices of competitors. 

The trial examiner made findings which seemed to indicate that in 
his opinion this defense had been established. 

On appeal to the Commission, the latter declined to make findings on 
this question. It held that the matter of good faith was not material 
and did not “constitute a defense in the face of affirmative proof that 
the effect of the discrimination was to injure, destroy, and prevent com- 
petition with the retail stations operated by the said named dealers 
and with stations operated by their retailer-customers.” 

On appeal, the Supreme Court (340 U. S. 231), reversed the Com- 
mission and asserted that the fact of meeting competition in good faith 
to meet the price of competitors had been established and was a com- 
plete defense regardless of injury to competition. The case was 
ordered remanded with instructions to the Commission to make find- 
ings in conformity with the opinion of the Supreme Court. 

When the case was returned to the Commission, the latter did not 
direct the taking of additional evidence, but instead made new findings 
and issued a modified order to cease and desist. 

On a second appeal, the circuit court of appeals set aside the order 
of the Commission and held that “petitioners’ good faith defense was 
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firmly established, and the Commission’s reasoning by which it reached 
a contrary conclusion is untenable and must be rejected.” 

There is some difference of opinion as to the meaning and implica- 
tion of the decision and of some of the language of the court. It seems 
to me that the circuit court of appeals was passing on a purely factual 
matter and neither added to nor subtracted from the law laid down by 
the Supreme Court (340 U. S. 231). 

The Balian case involved 15 separate actions under section 4 of the 
Clayton Act for treble damages claiming violations of the antitrust 
laws. 

Incidentally, their suit was brought under the Sherman Act, under 
the Robinson-Patman Act, and also under a California statute some- 
what similar to our statute. And the decision attempts to cover all of 
those statutes, and that accounts, in my judgment, for some of the 
rather loose character of the language in the decision. 

Plaintiffs, who were independent distributors of ice cream in the Los 
Angeles area, claimed they suffered damages when defendant, Arden 
Farms Co., lowered its prices on all except diced ice cream, sold in the 
Los Angeles area, without lowering them in other areas in which 
defendant operated. 

The trial court made extensive findings of fact, most of which 
favored the defendant. These included a finding that the charged dis- 
criminatory prices were set up in good faith to meet the lawful and 
equally low price of competitors. But this finding was technically 
surplusage since the court also found that the price differentials in- 
volved did not substantially lessen competition or tend to create a 
monopoly. 

The opinion of the circuit court affirming the trial court seems to be 
based on the court’s view that none of the trial court’s findings were 
clearly erroneous. 

While some statements in the opinion may seem at variance with 
general rules announced in other cases, the court’s support of the 
trial court’s finding of good faith was based on purely factual con- 
sideration; and the court also stressed the findings of no competitive 
injury which, in its words, meant that “there was even prima facie 
no violation of the statute.” 

The Standard Oil case is the only Federal Trade Commission case 
in which the meeting competition defense has been substantiated. 
On the other hand, cease and desist orders have been issued in the 
following cases in which the defense was urged—these were before 
the Commissien, you understand: 

Docket 3977, Champion Spark Plug Company (1953) ; Docket 5620, 
General Motors Corporation (1953); Docket 5770, £. Edelmann & 
Company (1955) ; Docket 5723, Moog Industries, Inc. (1955) ; Docket 
5722, Whitaker Cable Corporation (1955); and Docket 5768, C. E. 
Nethoff & Company (1955). 

Some of these cases are on appeal to the courts. In addition, about 
15 formal cases are now pending before the Commission where the 
good faith defense is raised. 

The question here is which of two courses should be adopted. The 
two courses are: (1) continue to allow the meeting of competition in 
the limited sense now allowed by court and Commission decisions 
without the necessity of considering the probable ery to com- 
petition or tendency to create a monopoly, or (2) permit the defense 
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only in cases where injury to competition or tendency to create a 
monopoly has not been shown. 

If the first course seems desirable, but there is a fear that recent 
decisions have cast doubt on the validity of some of the limitations, 
that could be remedied by proper amendments; or additional limita- 
tions might be made. 

It is rather difficult to compare the practical results liable to occur 
under the two courses. I think some of the situations which it is 
claimed H. R. 1840 would cure can be reached under existing law. 

For example, I know of nothing in existing law which permits a 
large corporation to justify discriminatory prices in a new area by 
the meeting competition defense. In that situation, the corporation’s 
efforts are not made to retain a customer. 

It would be easier to express an opinion on the proposed law if 
there were concrete evidences of its need, if specific cases could be 
given where the present law is inadequate, and that a better result 
would be secured for the public under the proposed law. 

In fact, situations can be imagined where the operation of the law 
might be harmful to small business. For example, a small manu- 
facturer is making a product and selling it in a limited area for $5. 
A large operator comes in and offers the same product for $4 which, 
we will assume, is a Jawful price. The new product is offered at $4 
to a large customer of the small manufacturer. 

Under existing law, the small manufacturer may meet the price 
and retain its customer. Under H. R. 1840, he could do so only 
if probable injury to competition or tendency to create a monopoly 
had not been shown. 

No doubt, in the rather appealing illustration I have given, this 
element might be dfficult to prove. Nevertheless, many cases could 
arise where probability or injury or tendency to monopoly could be 
shown or at least where the Commission thought it could. 

The right to meet competition is a valuable right. It is valuable to 
both large and small business. It is true that Congress has put limi- 
tations on this right by laws in the antitrust field and in other fields. 
In fact, our economic system is based on competition under established 
rules which were thought to be in the public interest. I do not believe 
that the limitation proposed in H. R. 1840 has been shown to be in 
the public interest. 

That completes my statement, Mr. Chairman. 

Senator Krravver. Thank you, Mr. Gwynne. 

Senator Dirksen, do you have some questions to ask at this time? 

Senator Dirksen. I want to ask one question, Mr. Gwynne, about 
your statement on page 8, where a large operator comes into the area 
and offers the same product for $4. If it can be shown that that is a 
reasonably lawful price, he could continue to do so to the point, I 
suppose, where, by offering it to everybody in the area, it could ac- 
tually involve great damage on the small business. 

Mr. Gwynne. That is true. 

Senator Dirksen. That is one of the things that has concerned me 
here a little, whether this becomes an invitation to such sharp compe- 
tition, which, of course, a large producer can engage in, that he really 
makes the going difficult for a small competitor. 

Senator Krrauver. Would he not be able to offer that low price to 
all the customers in the new area with immunity under either provi- 
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sion, under the amendment we have here, S. 11, or under the law as 
it stands now? 

Mr. Gwynne. I am assuming it is a lawful price. I am assuming 
he could cost-justify his price at $4. 

However, he would not be justified in offering a $4 price if it were 
not lawful on the basis of meeting competition, because he is not re- 
taining a customer there. 

Senator Keravuver. As long as he offered the same price to every- 
body, then the provisions of either proposal would be complied with; 
would they not? 

Mr. Gwynne. Yes, if it is a lawful price, and he is offering it to 
everyone, certainly. 

But to answer Senator Dirksen’s question, in which situation would 
the small manufacturer be in worse condition ? 

Senator Drxsen. That is the question. 

Mr. Gwynne. Now, it is true, I am entirely in sympathy with the 
objective of this legislation. Nevertheless, I do not think in an at- 
tempt to protect competition we should destroy it. 

It happens, I have no doubt, that a larger, or maybe not a larger, 
but a more efficient distributor, comes into an area and is able to give 
a lower price than some of the people who are operating in there. It 
would be difficult to say he should not be allowed to do that, would it 
not, if he is offering it to everyone and if it is a lawful price and if he 
makes a distinction between customers and he can cost-justify it? 

Now, the small man, then, faced with that situation, what is he 
going todo? Hecan get out of the field. He can cut the price of his 
product across the board. Maybe he cannot afford to do it. Or he 
can do the thing that would seem logical, and that is to save his good 
customer by meeting the other fellow’s price. That is what the law 
now permits. 

Senator Dirxsen. Thank you. 

I was going to ask Mr. Kern one question, as to whether or not you 
me examined the printed amendment that was submitted by Senator 

apehart. 

a r. Kern. It was just.handed to me, Senator. I have not seen it 
fore. 

Senator Dirksen. Can you express an opinion about it, Commis- 
sioner Kern ? 

Mr. Kern. It would seem to me that it would be pretty well emascu- 
late the bill. 

Senator Krerauver. You go up the mountain, and this brings you 
right back down again. 

r. Kern. This brings you right back down again. By legalizing 
the meeting of competition, regardless of injury, whenever the re- 
sponse could show that to deny him the right to meet it would lessen 
competition, in other words, lessen his own competition. He is always 
promoting his own competition when he meets prices. He could 
always claim that to hamper him would hurt competition. 

In that respect, I think that we should go back to the fundamental 
purposes for which the Robinson-Patman Act was enacted. I ex- 
pressed that rather fully in my letter to the committee, and I do not 
want to belabor the point. But it seems to me that makes a meaning- 
less situation out of the word “competition.” Whose competition ? 

79800—56——16 
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Where an undoubted competitive injury has ensued from an unjust 
differential in prices between competing buyers, don’t we exalt and 
enhance the sillen’s right to compete to the disadvantage of those 
whom the antitrust laws were to protect when we granted this absolute 
defense of meeting competition ? 

So it seems to the majority of the Commission, at least. And with 
respect to the chairman’s analysis of these cases, he dismisses them 
evidently as not feeling that they have the impact which the majority 
of the Commission do feel that they have. Of course, it is just a 
question of the emphasis which you put on the impact of those 
decisions. 

But in the Standard Oil case, you have an undoubted injury to 
competition. In the Balian case, you had an undoubted injury to 
competition. And yet Standard’s systematic pricing discriminations 
were held legal, and in the Balian case, a very harmful territorial 
price discrimination and across-the-board situations throughout the 
entire Los Angeles area were held legal regardless of the very sub- 
stantial injuries competitive effects. 

Senator Kerauver. As I understand, Commissioner Kern, in the 
Balian case the Court held that just the competitive situations gen- 
erally was sufficient, and they did not require proof that an offer of a 
lower price had been made and that the price had been lowered to 
meet that offer; did they? 

Mr. Kern. That is quite true, sir. 

It was a blanket, across-the-board cut. Regardless of the individual 
meeting of competition, that was not involved or found. It was a 
general 
~ Senator Kerauver. Doesn’t this in effect overrule the Staley case? 

Mr. Kern. It would certainly appear to run counter to the philos- 
ophy expounded in the Staley case, because there the individual meet- 
ing of individual prices was concerned, and the systematic prices were 
held to be illegal. 

Senator Krravuver. In other words, the Staley case said, in order 
to avail yourself of the good-faith defense, it had to be an individual 
meeting of individual lower prices? 

Mr. Kern. That is right, sir. 

Senator Kerauver. An a regular pricing system or general — 
system did not make available the good-faith defense; 1s that correct 

Mr. Kern. That is correct, sir. 

Senator Krerauver. And in this Ice Cream case, the Supreme Court, 
by denying certiorari, gave its approval to just good faith in a general 
competitive situation. 

Mr. Kern. I think that is correct, sir. 

Senator Kerauver. Do you disagree with that Commissioner 
Gwynne? 

Mr. Gwynne. Yes, I do; Mr. Chairman. 

I would agree with anyone who says that there is some unfortunate 
Janguage in the Balian case by way of dictum, not necessary to a 
decision, and part of that is explainable, because of the peculiar nature 
of the facts in this case, and also by the peculiar nature of the suit. 

The plaintiffs brought suit, as I said before, under the Sherman Act 
and under the Robinson-Patman Act and under the California statute. 
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Some of the argument made by the Court is an answer to one phase of 
the case and some to another. vee 

However, here was the trouble in the Balian case, and incidentally, 
Mr. Chairman and gentlemen, it is the same trouble we have, and 
concerned me much more than this meeting competition defense busi- 
ness, because as I pointed out, in every case that has been before the 
Commission since I have been a member where that defense has been 
put up, the Commission has held that under the requirements the 
defense has not been made out. 

What is your trouble? Your trouble is making out a prima facie 
case in the first place. And that is what was the trouble here. To 
get to first base, you have to prove a differential and a prima facie 
case as to injury. 

These facts that are set out in the findings show what was wrong 
with this case. 

Here are the percentages of the total ice cream sold in the Los 
Angeles area by the Arden defendants, that is Arden and its sub- 
sidiaries : 

In 1946, they had 23 percent of the business; in 1947, they had 22 
percent; in 1948, they had 20 percent; in 1949, they had 18 percent. 
Incidentally, that is when the ice cream price war raged, and that 
is what it really was, because after Arden cut. its price, these plaintiffs, 
or some of them, cut their prices below Arden’s. 

Now, in 1950 it was 17 percent. There was a constant going down 
of their percentage of business. 

Now, the plaintiffs, on the other hand, in 1946 had 11 percent; in 
1947, they had 11 percent; in 1948, they had 13 percent; in 1949, they 
had 13 percent; and in 1950 they had 13 percent. And as a result of 
that and other findings, specifically, the trial court made this finding: 

Plaintiff has not suffered any damage by reason of any act or acts of the 
defendants or any of them alleged in the complaint for which recovery can be 
had under any Federal antitrust statute of law. 

That is where the circuit court put it. They said, “You haven't 
made out a case in the first place.” 

Now, they did go on to. consider this meeting competition defense 
and made some statements there that, standing alone, I would not 
agree with, Mr. Chairman, some of the statements. If you can pick 
out a sentence here and there from a court decision, a court who is 
harassed with his work, and say that announces new law, then maybe 
you could worry about this decision. 

I do not think that is the situation. You have got to rely, and the 
only thing you can safely rely upon in any court Tiaidten is what the 
Court actually decided. 

Now, to get to the defense, this little statement rather sums up what 
the trial court thought. And remember there, now, here were 15 
plaintiffs, who, according to the trial court, were themselves making 
discriminations, were cutting it here and cutting it there. Arden 
was losing business and claimed they were trying to meet the com- 
petition. 

Here is the way the trial court summed it up: 

So we come back to the question originally propounded. When a business 


concern is confronted with a set of economic conditions prevailing in the market 
and after long and mature consideration decides upon a policy of price reduction, 
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which in its effect was not so drastic as some of its competitors had offered in 
particular instances, should it be penalized because it decided to solve the prob- 
lem by giving to all its customers the benefits of prices which its competitors 
had given to special customers only? 

Now, that is not too accurate a statement of the law, I submit. And 
yet that was the philosophy upon which the trial court considered that 
meeting competition defense. 

Now, I wonder if I could say a word about this Standard Oil case—— 

Senator Kerauver. Let me ask in that connection, first, when it was 
sent back to the seventh circuit with the finding by the Federal Trade 
Commission 

Mr. Gwynne. Are you talking about the Standard Oil case? 

Senator Kerauver. Yes, the Standard Oil case. 

(Continuing:) That prices were discriminatory and did not come 
within any of the exceptions, were both of you Commissioners mem- 
bers of the Commission ? 

Mr. Kern. I was not; no, sir. 

Senator Keravuver. Neither of you was? 

Mr. Gwynne. No. 

Senator Keravuver. Was it a unanimous decision by the Federal 
Trade Commission by which it was sent back ? 

Mr. Gwynne. You mean the original decision that went to the 
Supreme Court ? 

Senator Keravver. No. 

Then after the Supreme Court acted, the way it got back in the 
seventh circuit, as I understood, was the Federal Trade Commission 
held that they were not actually meeting competition, but it was a 


general pricing system that Standard Oil was using; that Standard 
had not carried the burden of tan the faith. 


Mr. Gwynne. Will you tell the 
stood on it, Mr. Kintner ? 

Mr. Krintner. Mr. Chairman, my understanding—— 

Senator Keravver. I am not talking about the original decision. 
I am talking about when it was sent back to the seventh circuit. 

Mr. Krntner. I believe that was a split decision of the Commis- 
sion, either 4 to 1 or 3 to 2. I believe it was 4 to 1, or perhaps 3 to 2. 

Senator Keravuver. All right. 

Mr. Kintner. It was, in any event a split decision. 

Senator Kreravuver. Neither of you Commissioners was on the Com- 
mission at that time ? 

Mr. Kern. I was not; no, sir. 

Mr. Gwynne. I was not. 

I wonder, Mr. Chairman, if I could say just one word on this Stand- 
ard Oil case. 

Senator Kerauver. Yes, indeed. 

Mr. Gwynne. A lot has been said about it. There again it was 
what you might call an unfortunate situation. That was tried in the 
days before we had the Administrative Procedure Act and before we 
had the hearing examiners that we now have. 

That is correct, is it not? 

Mr. Kintner. That is right. 

Mr. Gwynne. And the case was tried before a trial examiner, as 
they called them. He made findings that the reduction of prices was 
made in good faith to meet competition. 


hairman how the Commission 
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I could not say on what theory and subject to what limitations he 
came to that conclusion. Anyway, it came to the Commission. 

The Commission said that was immaterial. They declined to make 
any findings on the subject, and said that in fact they enforced the 
rule which is substantially the same as this bill would reinstate. 
They would decline to make any findings on good faith, and did find 
that there was injury to competition. 

The Supreme Court, as you know, reversed the case on a procedural 
matter and said that if there was a good-faith meeting of competi- 
tion, injury to competition was immaterial; it was a complete defense. 

They sent it back to the Commission for further proceedings. 

It would not be proper for me to suggest how the case should have 
been handled. I do not know. It occurs to me, however, that one of 
the first things to look at would be to say, “What are the facts in the 
record? Do the facts, as distinguished from conclusions of law, 
support the findings of good faith or do they not ?” 

ou might even have sent it back to the hearing examiner. That 
was not done. They purported to make findings. And here is what 
the Court says about it: 

Whether the decision of the Commission under the attending circumstances 
represents a finding of fact or a conclusion of law is of importance. We are of 
the view that it falls within the latter category and this notwithstanding the 
statement in Federal Trade Commission v. A. E. Staley— 
and so on. 

And they go on to point out that many of the findings were not 
reviews of facts, where you say, “A” and “B” and point out what was 
actually done. 

Instead, it was conclusions of law, many of which the circuit court 
said were in conflict with what the Supreme Court had already said 
what the law Tas. 

Now, that to me is the explanation of the case. 

Senator Kerauver. Commissioner Gwynne, there really was not 
much dispute about the facts, though, was there? 

Mr. Gwynne. I could not say, frankly. I could not say on that 
question of meeting competition in good faith. I could not really say. 

I would think there had been no dispute. It would have been very 
easy to make the findings which were shown by the facts, it seems to me. 

Senator Kerauver. Were any of your lawers at the Federal Trade 
Commission at that time? 

Mr. Kintner. Yes. 

Mr. Kern. I was a lawyer there, yes, sir, but had no connection 
with the Standard case. 

Mr. Kintner. I was a lawyer at that time in the Commission, but 
T had relatively little to do with the case. 

Senator Kerauver. Mr. Wheelock, whom the Chairman has author- 
ized to stay up here with Mr. Blair to be of technical assistance, were 
you a lawyer there at that time? 

Mr. WuHeevock. Not when the case was tried, Mr. Chairman. I was 
in the Navy then. I came back after the case was tried. So Iam not 
too familiar with the factual record. 

I would say there was not too much dispute as to the facts; that 
it was a question of interpretation of the facts. And I think that is 
where the disagreement among the Commissioners at that time arose, 
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whether the facts in the record showed that Standard Oil was in good 

faith or not in good faith, or, to put in technically speaking, whether 
the record show ved that Standard Oil had carried its burden of show- 
ing that it met these prices in good faith. 

‘And the Commission, when it went back down to cuit a finding 
on that point, found as a matter of fact that it did not. And that was 
in effect the finding of the Commission on the state of facts. 

Senator Kerauver. Do you have any more detailed information 
about it, Mr. Blair? 

Mr. Buatr. No. 

Mr. Kintner. Upon reflection, Mr. Chairman, I believe that that 
vote of the Commission, the second time the Commission went to the 
court of appeals, was a split decision 3 to 2 in favor of the findings. 

Senator Kerauver. Commissioner Gwynne, in your statement at 
the end of page 2 and and the top of page 3, you give a number of 
situations where you say that the defense of ood. faith would not 
apply under present law, and you state in No. 3: 


The defense is good only where the reduction in price is to meet the lawful 


lower price of a competitor. It cannot be used to justify a price below that of 
a competitor. 


Down in No. 5 you say: 


It can be used only in defensive situations, that is, to retain a euwstomer, and 
uot to gain a new one. 


Then in No. 6 you say: 


The lower price must be given in good faith to attain the limited objective 
permitted by law, which is the defensive meeting in an individual competitive 
situation of a lawful lower price offered by a competitor. 


Then in No. 7 you say: 
The competitor’s price which the seller was meeting must b@a lawful price. 


I would not be so much worried about the situation if I thought the 
courts would accept your interpretation of these matters. But I think 
I must call your attention to the fact that there are quite a number 
of lawyers who have somewhat disagreed with your interpretation. 

The majority of the Attorney General’s committee, as contained 
in their report beginning at the end of page 181 and on pages 182 
and 183, substantially interprets the matter a little bit differently. 


For instance, the interpretation of the Standard Oil case at the top 
of page 182 says: 


But we do not interpret the Supreme Court's decision as establishing such 
lawlessness as an absolute defense in every section 2 (b) meeting-competition 
defense. 


Then down in section 2 it says: 


We do not regard the Staley decision as confining the good-faith defense to a 
meeting of competition on sporadic or isolated occasions, or some but not all 
of the time. 


Then on down farther, subsection 3: 


Although the meetinz-competition defense authorizes a seller only to meet but 


not beat competitors’ prices, we recommend a reasonable adaptation of this 
limitation to the actualities of business. 


Then it goes on at the top of page 183 to say: 





TO AMEND SECTION 2 OF THE CLAYTON ACT 241 


An incidental undercutting of the prices quoted by others when in the course 
of genuinely meeting one particular competitor’s equally low price offer, hence, 
should not invalidate a seller’s defense. 

So it would seem that the majority of the Attorney General’s people 
would carry this a good deal further than you have suggested it ought 
to be carried. 

Mr. Gwynne. That might be true, Senator. There might be some 
doubt as to some of these, and I would be glad to indicate where I 
think the doubt is. 

It is interesting in this recent case of the circuit court of appeals. 
They say this, in the Standard Oil case: 

It is interesting and highly significant that the statute employs the language 
“made in good faith to meet an equally low price of a competitor,” but that the 
Supreme Court in the instant case adds the word “lawful,” so that it reads: 
“made in good faith to meet a lawful and equally low price of a competitor.” 

In other words, I have always interpreted 

Senator Kerauver. This is talking about the Standard Oil case? 

Mr. Gwynne. That is right. That is quoted from the circuit court 
decision. 

They construe the Supreme Court decision in effect to put in the 
word “lawful.” Ido, too. I think that is what the Supreme Court 
said. It is rather involved language in some places, but that is what 
I though it meant. 

Senator Keravuver. Here is what the Attorney General’s Committee 
said about the Standard Oil case, about the word “lawful,” on page 
181 of the report: 


The Supreme Court’s Standard Oil opinion in several places adverted to com- 
petitors’ “lawful” prices that the seller might meet in good faith even though 
section 2 (b) does not expressly so limit its application. While undiscerning 
application of the provision, we agree, could lead to serious abuse, the Court’s 
reference to “lawful” prices must be placed in the context of the Automatic 
Canteen and Staley rules as to a businessman’s reasonable knowledge of his 
rival’s pricing data in a competitive economy. 

Then they go on to say in their opinion that in some cases they 
cannot only meet but beat, and incidental undercutting, and so forth 
and so on, they do not think would be illegal. 

Mr. Gwynne. I have no doubt, Senator, that there is doubt about 
what the law means and more doubt as to what it might mean. Some- 
times the Attorney General’s report discusses what the law should do. 

I might say that the Commission holds that it must be lawful 
price. We write in the word “lawful,” and we are glad to have the 
Circuit Court of Appeals in the Seventh Circuit substantially affirm- 
ing that view of the Supreme Court’s decision. 

Senator Keravuver. I guess it is not fair to ask you Commissioners 
some hypothetical cases we have had brought up here because they 
might get to you some of these days. I think it would not be right; 
would you? 

Mr. Gwynne. We have 15 cases now pending in the Commission at 
one stage or another where the defense is raised. 

Senator Kerauver. Commissioner Kern, I have recited some of the 
Attorney General’s Committee's language here with reference to these 
matters in which they apparently take a different view of it from 
Commissioner Gwynne. 
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Do you want to make any further comment about the ice cream 
case or the Standard Oil case or these interpretations here ? 

Mr. Kern. First, I feel that the Attorney General’s report, while 
it may be a valuable antitrust study, is not exactly Holy Writ, and I 
would prefer looking at actually what has happened to us in connec- 
tion with judicial precedents, and it is what happened to us in con- 
nection with judicial precedents that disturbs the majority of the 
Commission very much indeed. 

In connection with the Standard Oil case, Judge Gwynne pointed 
out that the last opinion in the seventh circuit held that there were 
conclusions of law rather than fact. But the fact of the situation there 
was very simply that Standard was granting a 114 cent differential 
or discrimination to certain jobbers and not to other competing dis- 
tributors in connection with the sale of gas in that area, and that 
situation was systematically pursued and had not been just an in- 
dividual meeting of individual prices, but had been a systematic dis- 
count and differential for some time, which had been pursued not 
only by Standard, but by some of its competitors. And yet, in the 
light of those facts, the Court has based its interpretation on that 
situation, that an absolute defense is furnished. 

The majority of the Commission cannot therefore help but feel that 
it would be difficult to envisage a situation where a differential could 
not be justified and defended under the existing judicial interpreta- 
tions of the statute. 

Senator Kerauver. That is, Commissioner Kern, as I understand 
the Standard Oil case, it was not shown by Standard that Red Crown 
Oil had actually come in and made a lower offer, and they were meet- 


ing each individual lower offer; it showed that they followed a pric- 
ing system as to those particular customers? 

Mr. Kern. That is correct. And that is what the Commission so 
found. And in connection with that, when it went before the seventh 
circuit, our brief on page 34 has a subheading stating: 


A finding of good faith would make the Robinson-Patman Act meaningless. 


Senator Kerauver. Let me see that section of your brief. It says 
here on page 34 of your brief: 

A finding of good faith would make the Robinson-Patman Act meaningless 
* * * under its pricing system petitioner established two prices for resellers of 
its gasoline with a difference of 14% cents per gallon between tank-wagon ac- 
counts and tank-car or so-called jobber accounts, Though it called one group 


jobbers, the fact is that members of the two classes competed in the resale of 
gasoline to the public. 


Then further on it that subheading, you say : 


Any other conclusion would mean that the Robinson-Patman Act had no im- 
pact upon a systematically discriminatory pricing method as long as several 
competitors used the same system. 

Mr. Kern. I think that is true, yes, sir. 

Mr. Keravuver. Counsel, do you want to ask some questions? 

Mr. Seetry. I have a question of Mr. Kern. 

Some of the witnesses who have appeared here have indicated that 
the proposed law might make some change with respect to the extent 
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to which a competitor meeting a lower price in good faith might 
have to extend the lower price. And I will quote you from one of 
your witnesses at an earlier hearing before this subcommittee. Mr. 
Cyrus Austin said: 

Where an instance arises in which this company finds it necessary to lower 
its published price to meet competition in retaining the business of a particular 
wholesaler or retailer, it is the policy of the company to grant the same lower 
prices to its other competing customers in the same area. 

This, he says raises the question of the limits of a trading area and 
the territorial extent to which a price reduction must be carried to 
avoid a violation of the act. Then he goes on to state that some fur- 
ther clarification of the right of a nationwide supplier to make a local 
competitive price reduction in good faith seems called for. 

I wonder if you would clarify that from the standpoint of the 
present administration of the law by the Commission and tell us 
whether, in your opinion, the proposed change under S. 11 would 
make any change in the law. 

Mr. Kern. Of course, it is fundamental that you have to find the 
probability of injury to competition. The individual meeting of indi- 
vidual prices, where no probability of injury ensues, I take it is pres- 
ently insulated as far as the administration of the present law. But 
with respect to undercutting, with respect to systematic price cutting 
in an area, where the probability of injury or tendency to monopolize 
ensues, where that can be reached, it should be reached, but we feel 
under present interpretations it would be difficult to reach. 

Mr. Seetey. Do you understand that if a company availing itself 
of the good-faith defense lowered its price in an area to meet a lower 
price of a competitor in good faith, the area including all buyers 
who were competing, that that would require the same seller to lower 
his prices in other market areas without a showing of injury in those 
areas ¢ 

Mr. Kern. I do not think, necessarily, no, sir. 

Mr. Seerry. And do you understand that S. 11 would make any 
change in that interpretation of the law? 

Mr. Kern. I do not think it would, no, sir. 

Mr. Sretey. That is all. 

Senator Kerauver. May I ask you two Commissioners—and if there 
is some reason why you should not answer it, do not do so—do you see 
anything in this proposed amendment that would affect freight absorp- 
tion unless freight absorption was used as a method of bringing about 
a price discrimination ? 

Mr. Gwynne. No. 

Mr. Kern. I do not believe so, no, sir. 

Mr. Gwynne. I do not, either. 

Senator Keravuver. That is, freight absorption is dealt with sepa- 
rately, and if it is legal now, this amendment would not affect it; is 
that your view? 

Mr. Gwynne. That is my view. 

Senator Keravuver. Is that your view, Mr. Kern? 

Mr. Kern. That is my view, yes, sir. 
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(Subsequent to the hearings, the following letter was received from 
Chairman Gwynne :) 


> 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., July 6, 1956 
Hon Josern C, O’MAHONEY, 
Acting Chairman, Antitrust and Monopoly Subcommittee, 
Committee on the Judiciary, United States Senate, 
Washington 25, D.C. 

Dear Mr. CHAIRMAN: In the course of my appearance before your committee 
on June 27, 1956, during the hearing on S. 11 and H. R. 1840, there occurred 
the following testimony : 

“Senator Kerauver. May I ask you two Commissioners—and if there is some 
reason why you should not answer it, do not do so—do you see anything in this 
proposed amendement that would affect freight absorption unless freight absorp- 
tion was used as a method of bringing about a price discrimination? 

“Mr. GWYNNE. No 

“Mr. Kern. I do not believe so, no, sir. 

“Mr. Gwynne. I do not, either. 

“Senator Kerauver. That is, freight absorption is dealt with separately, and 
if it is legal now, this amendment would not affect it; is that your view? 

“Mr. Gwynne. That is my view. 

“Senator KEeravuver. Is that your view, Mr. Kern? 

“Mr. Kern. That is my view, yes, sir.” 

Reviewing the transcript, it seems to me that an unintended construction may 
be placed on my remarks. In disclaiming that the present bill’ would affect the 
legality of freight absorption, I was speaking in the context of the earlier 
question, i. e., where there was no price discrimination involved. In such situa- 
tions, S. 11 would, of course, have no bearing; it is evident that there must be 
some form of price discrimination before the Robinson-Patman Act can be 
invoked. 

But where individual freight absorption creates a prima facie price dis- 
crimination, the pending bill may quite conceivably affect the legality of the 
practice. By “individual” freight absorption, I refer to the practice of a seller 
absorbing part or all of the cost of freight involved in an “individual competitive 
situation.” I do not refer to so-called basing point or delivered price systems, 
the legality or illegality of which, I assume is not affected by the bill. 

Individual freight absorption, so defined, is clearly a means of lowering price 
to the buyer. In many instances, freight absorption is the only method by which 
a distant seller may be able to compete in markets physically more accessible 
to his competitors. This is particularly true of remotely situated small sellers 
attempting to meet the lawful lower prices of larger competitors located close-by 
their buyers. 

To be sure, only those instances of individual freight absorption which cause 
the statutorily proscribed injury to competition would be banned by the pro- 
posed amendment. Yet it would be unrealistic to suggest that in the present 
state of the law price differentials created by sporadic freight absorption could 
not or would not be found to violate the injury provision of the Act. Under 
current section 2 (b), the good faith defense offers sound legal justification 
for individual, competition-inspired freight absorption. But I have grave doubts 
that sellers contemplating similar freight absorption could safely rely on the 
defensive bulwark of the proposed bill. 

In April 1953 a majority of the Federal Trade Commission, in commenting on 
equivalent legislation, wrote the then Chairman of this Subcommittee : 

“We believe that the right to meet a lower price which a competitor is offering 
to a customer, when this is done in good faith, is the essence of competition 
and must be permitted in a free competitive economy. 

“A principal example of such competitive conduct is lawful competitive freight 
absorption. To deny businessmen the right to competitive freight absorption 
requires that every seller purchase from the closest supplier (or suffer the penalty 
of paying higher prices) and it limits each seller to those customers located 
closer to his plant than to the plant of any other seller. If freight absorption is 
not lawful, sellers located in deficit production areas are given an artificial 
economic reward, while buyers in the same areas suffer a corresponding penalty. 
Without freight absorption, sellers in surplus production areas are greatly handi- 
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capped, while buyers in such areas are given an artificial benefit. Permitting 
competitive freight absorption—so that a seller may meet the lower price of a 
more favorably located competitor—gives the buyers a greater number of sup- 
pliers competing for their business. At the same time it increases the number 
of potential customers for whose business each seller is free to compete. * * *” 

I see no reason to modify that position now. Since the legitimacy of individual 
freight absorption increasingly has become a significant factor in your com- 
mittee’s hearings, the jeopardy into which such practice would be thrown by 8S. 11 
should be frankly acknowledged. 

I should appreciate it if this statement were inserted in the record following 
my testimony of June 27, 1956. 

Sincerely yours, 
Joun W. GWYNNE, 
Chatrman. 

Senator Krravver. Is there anything else, Commissioner Gwynne 
and Commissioner Kern ? 

Commissioner Kern. No, sir. 

Senator Keravuver. I want to thank you, Commissioner Gwynne and 
Commissioner Kern, for coming. Your testimony has been very help- 
ful. And I also want to thank you for allowing Messrs. Wheelock and 
Blair to be of technical assistance to us. We have a lot of interpreta- 
tions coming up and we need some help on them. 

Mr. Kern. Thank you for your courtesy, Senator. 

Senator Keravver. Thank you very much, and thank you lawyers 
for coming. 

Mr. Gwynne. We ™p reciate the ae of being here. 

Senator Keravver. Led you very much, John. 

Mr. C. L. Austin, president of the Jones & Laughlin Steel Corp. 

Iam calling Mr. Austin before Mr. Hardenbrook because Mr. Austin 
has to catch a plane. 

Mr. Austin. Thank you very much, Mr. Chairman, for that 
courtesy. 

Senator Kerauver. Good morning, sir. 

Mr. Austin, have you got a prepared statement ? 

Mr. Austrn. Yes, sir. 

Mr. Plummer, our general counsel, is here, and is turning over copies. 


STATEMENT OF C. L. AUSTIN, PRESIDENT, JONES & LAUGHLIN 
STEEL CORP., PITTSBURGH, PA.; ACCOMPANIED BY W. C. PLUM- 
MER, GENERAL COUNSEL 


Senator Krerauver. Now, this is Admiral Moreell’s statement, but 
you speak for yourself and Admiral Moreell, I take it ? 

Mr. Austin. Yes. 

Senator Krrauver. Now, Mr. Austin, we would like to have the 
statement filed and printed in full, particularly where it is fairly long, 
as yours is, and then let you summarize and state orally the problems 
that you are concerned with. Would you like to do that? 

Mr. Austin. Mr. Chairman, I would be very glad to shorten this 
and summarize and quote from it. 

Weare vitally concerned to get our point of view in connection with 
this legislation before this committee because, as I understand it—— 

Senator Kerauver. Yes, we will let your statement be printed in 
full, and you handle it in your own way. 

Mr. Austin. Thank you, sir. 
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(The prepared statement by Adm. Ben Moreell referred to is as 
follows:) 


STATEMENT OF ADM. BEN MOREELL, CHAIRMAN OF THE BOARD OF DIRECTORS OF 
Jones & LAUGHLIN STEEL Corp. 


My name is Ben Moreell. I am chairman of the board of directors of Jones & 
Laughlin Steel Corp. On behalf of my company I wish to thank you for this 
opportunity to appear before you in connection with 8. 11 and H. R. 1840. 

As the chief executive officer of Jones & Laughlin I am speaking for the 44,000 
shareholders and a similar number of employees who have a vital stake in the 
prosperity of our enterprise. In my opinion, despite the avowal of purpose 
expressed in the preambles, S. 11 and H. R. 1840 constitute a serious attack on 
competition in business and in fact an attack upon the free enterprise system 
upon which our country has thrived. 

The Supreme Court has decided that good faith is a complete defense to a 
charge of price discrimination in meeting a lower price of a competitor. The 
stated purpose of the sponsors of these bills is to overrule this decision. I am 
informed that H. R. 1840 was passed overwhelmingly by the House as a result 
of large numbers of petitions from merchants who buy merchandise for resale. 
The effect of the bill on industries engaged in manufacturing, fabricating, mining, 
and transportation is also of vital importance. However, this effect appears to 
have been entirely disregarded. 

In the zeal to freeze prices and maintain historic distribution against the 
natural economic forces of the market place, the effect on the national economy 
of the restriction on competition has been entirely disregarded. 

The sponsors of S. 11 and H. R. 1840 urge that the bills are intended to prevent 
injury to competition. But it appears that although they speak in terms of 
preserving competition and preventing monopoly they are more interested in 
preserving prices and trade positions of some sellers against other sellers who 
desire to compete, irrespective of the competitive situation in any particular 
market. 

My company has no complaint in respect to regulation or prohibition of unfair 
methods of competition, price fixing, predatory and monopolistic practices. But 
I have always contended that the wise men who founded our Nation looked upon 
Government essentially as a preventative mechanism, that is, a mechanism to 
prevent interference with liberties of the individual by any other individual or 
group. From this establishment of individual freedom and responsible gov- 
ernment grew the concept of free competition in business and industry and it is 
on the basis of free competition that we have built the great strength of our 
industrial economy. It was to preserve this economy with its aversion to the 
eartels and monopolies inherent in the economies of other countries that our 
antitrust laws were enacted. 

The Supreme Court held 5 years ago in the case of Standard Oil Company v. 
Federal Trade Commission, frequently referred to as the Detroit case, that good 
faith in meeting the price of a competitior was a complete defense to a charge of 
price discrimination under section 2 of the Clayton Act, but if S. 11 are H. R. 
1840 becomes a law a manufacturer could no longer hold a customer by meeting 
a competitor’s bona fide lower price unless the manufacturer was prepared to 
prove that the effect of meeting the lower price may not be substantially to 
lessen competition or tend to create a monopoly in any line of commerce. And 
there’s the rub, for some of the proponents of legislation of this type do not dis- 
tinguish between injury to a competitor (the man who loses the business) and 
injury to competition in the industry or trade in which the purchaser is engaged. 
In the case of buyers of material such as steel it is wholly impossible for the 
producer to know all the competitive conditions within the using industries. 

Assume that our competitor has quoted a lower price which is a legal nondis- 
criminatory price. Before we can meet it, we must determine and have legal 
proof that, if we meet it, we are not affecting competition between the customer 
and his competitors, or between those who buy from the customer and their com- 
petitors, or even competition at the next tier, or competition between tiers. 
Many of our products go through several tiers of manufacturers and dealers 
before they reach the ultimate user or consumer. 

Speaking for my own company, I cannot emphasize too strongly that we must 
have the right to compete in all areas in which we serve against all comers no 
matter where located if we are to survive. Jones & Laughlin Steel Corp.’s steel 
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producing plants are all situated in steel surplus areas. To support these plants 
we must reach out and compete in other areas. We are entirely satisfied to 
meet the competition of competitors who may be more favorably situated geo- 
graphically to such areas. We believe this is good business for us and for the 
national economy generally. Therefore, we strongly object to having our right 
to compete blocked by the tariff walls which the application of these bills would 
erect around the mill areas of competitors nearer to customers or potential 
customers. 

I ask that you stop and consider the factual and legal determinations that a 
salesman and the home office must make if they must decide in each case whether, 
under these vague and indefinite statutory provisions whose violation involves 
serious penalties and liabilities, they may legally meet the lower price the com- 
petitor has quoted. Also consider how they could possibly know whether the 
Federal Trade Commission, the Department of Justice, or anybody else would 
agree with them. 

Proponents of these bills aver that they do not affect the right to compete in 
distant markets by absorption of freight to meet a competitor’s lower price. 
Furthermore, they assert that no injury to competition will result if the price 
which is lowered to meet competition is offered to all buyers in that area. Let’s 
examine the validity of these assertions. 

You will remember the storm of protest against the uncertainty of the position 
of business and industry which resulted in the passage of S. 1008 in the 81st 
Congress to clarify the law in respect to delivered pricing following the cement 
case and the rigid steel conduit case. That bill was vetoed by the President be- 
cause he stated that it was unnecessary. But that conclusion was evidently based 
on a moderation of attitude toward delivered pricing by the Federal Trade Com- 
mission and Federal law-enforcement officers after the introduction of the bill. 
There has been no change in the law since then. 

If S. 11 or H. R. 1840 is enacted, business and industry presently meeting com- 
petition by absorption of freight would be confronted with the additional hazard 
that another change may occur in the attitude of the Federal Trade Commis- 
sion or the Department of Justice. In such case, these businesses and industries 
would be presented with the difficult if not impossible burden of proving lack of 
injury to competition at any level of trade involving their products, in addition 
to good faith in meeting competition in their everyday transactions. It is 
difficult to imagine the extent to which competition will be throttled as a result 
of the uncertainty through which business must grope to determine its legal status 
if the Clayton Act is amended as proposed in these bills. 

When H. R. 1840 was under consideration in the House, Representative Pat- 
man, in response to an inquiry, stated that under the proposed amendment it 
would not be unlawful for a seller to meet the lower price of a competitor if the 
seller offered the same price to all in the same area in competition with each 
other. But how is “area” to be defined? 

Many fabricators of steel serve countrywide markets. The competitive position 
between them in most cases is governed by entirely different factors than those 
governing the competition between their steel suppliers. But under these pro- 
posed laws the steel supplier acts at his peril in meeting his competitor’s price. 

Let me offer only one example to illustrate some of the complexities which 
will be presented to confuse businessmen if the law is amended as proposed in 
these bills. Assume Jones & Laughlin has a customer in Illinois who purchases 
sheets for fabrication into an article of commerce. To get and retain this cus- 
tomer’s business we must meet the lower delivered price of one of our competi- 
tors located near the customer. We also have a customer near Baltimore who 
fabricates sheets into the same article of commerce. To get and retain this 
customer’s business we must meet the lower delivered price of a Maryland 
producer. The two customers are in aggressive competition with each other in 
the sale of their products. 

If the law is amended as proposed in S. 11 and H. R. 1840, our good faith in 
meeting the lower price of a competitor in each instance would not be sufficient 
to protect us from a charge of price discrimination in case of a variance in such 
delivered prices. 

The truth of the matter is that the proponents of this legislation seem to be 
indifferent to its effects on sectors of our economy other than wholesale buyers 
and sellers of standardized merchandise for resale, and their retailer customers. 
The claimed benefit of this legislation to these groups cannot possibly be war- 
ranted by the detriment suffered by the whole economy. 
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The language of the price discrimination provisions of the Clayton Act has 
been confusing to businessmen and I am informed that historically it has pre- 
sented a difficult problem of construction to the Federal Trade Commission and 
the courts. I am not a lawyer, but I venture to state, as a businessman, that if 
the amendment proposed in 8. 11 and’ H. R. 1840 is enacted it can only result in 
a long period of new uncertainty not only in the administration of the law but 
in the minds of businessmen who must comply with the law in day-to-day trans- 
actions. This uncertainty will be particularly burdensome to manufacturers and 
producers of commodities used in further processing. These businessmen will 
have to construe the law at their own peril for an indefinite period while the 
Federal Trade Commission and the courts go through the tedious process of 
setting up guideposts which can be followed. 

As a businessman I am greatly concerned as to the meaning of the words in 
the proposed amendment: “Provided, however, That unless the effect of the dis- 
crimination may be substantially to lessen competition or tend to create a monop- 
oly in any line of commerce it shall be a complete defense for a seller to show that 
his lower price * * * was made in good faith to meet an equally low price of @ 
competitor. * * *’ In the steel business and I believe in any business engaged in 
supplying metals for further processing or fabricating, it is not practical for the 
manufacturer or seller of the metal to know all the effects of his sales on com- 
petitive conditions of the consuming industries. It is, however, essential for him 
to be able to sell his materials in price competition with all other manufacturers 
in his industry if he is to survive and justify his large investment in plant and 
equipment. 

Must businessmen, lacking even a definition of competition, determine the 
possible effect on competition, the probable effect, or the effect beyond any reason- 
able doubt in weighing whether to meet the price of a competitor? I submit, 
gentlemen, that it is unfair and unreasonable to impose this additional burden on 
manufacturers and producers. “Good faith’ has been a standard accepted both 
in law and business transactions for many years. It is the only acceptable stand- 
ard that will not restrict competition and it should not be abandoned for the 
vague, indefinite language proposed in this amendment. 

I think it is appropriate to ask what great public benefit can possibly justify 
this unreasonable burden on businessmen particularly, manufacturers and pro- 
ducers for further processing. Certainly the consumer will not benefit. In fact, 
I find that only a relatively small segment of our economy can expect any bene- 
fit—the group of merchants engaged in buying merchandise for resale and their 
customers who believe that competition at the retail level can be controlled if the 
wholesale price is frozen. Under the circumstances it is appropriate to ask who 
will be injured if this method is followed for protecting these groups. 

I can tell you that the injury to Jones & Laughlin would be serious. Jones & 
Laughlin Steel Corp. is producing steel this year at the rate of 6,800,000 tons per 
annum. This is roughly 6 percent of the national production. As I have previ- 
ously stated, we have over 40,000 employes and about the same number of share- 
holders. We only recently completed one stage of a large expansion program to 
take care of increased national steel requirements and we are now engaged in a 
further very large program of expansion and improvement. The total of these 
plant expenditures since World War II will aggregate over three-quarters of a 
billion dollars. The huge investments required for these programs were entered 
into because we had faith in our country and that our economy would continue 
to expand in a favorable business climate. We firmly believe that we have the 
inalienable right to compete freely in all markets for such share of our Nation’s 
business as we can lawfully gain in the efficient manufacturing and marketing 
of our products. Needless to say we have confidence in our ability to enter into 
fair competition and get a fair share of the available business. These bills pro- 
pose to restrict seriously this right to compete. I repeat that we must have the 
right to compete in order to survive. 

While I have used Jones & Laughlin as an example, it must not be supposed 
that our position is unique. Industry can’t stand still. It must search for, de- 
velop, and adopt technical improvements if we expect to live in a dynamic econ- 
omy and to continue to raise the American standard of living. To do this it 
must have freedom to market its products without unfair restrictions which are 
not carefully weighed in all their implications before being enacted into law. 

Before closing this statement I should like to mention again the segments of 
our economy which will undoubtedly be injured by the proposed change in 
our laws. 
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1. The consumer and the public in general will be injured by this further 
restriction of competition. Restriction of competition invariably means 
higher prices to the consumer. 

2. The producer of basic commodities and articles for further manufac- 
ture can receive no possible benefit and will be restricted in the natural 
and healthy competition which is essential for a strong economy. 

3. The buyer of basic commodities and articles for further manufacture 
will be restricted in the number of his suppliers as a result of the reduc- 
tion in price competition among them. 

4. To the extent that the right to reach out and enter distant markets 
is restricted, as it undoubtedly can be under the proposed amendment, the 
transportation industry will be proportionately injured. 

5. The development of natural resources will be slowed down by the re- 
stricting of markets. 

6. Only injury can result to our Nation by this further retreat from 
the concept of free enterprise and the further introduction of govern- 
mental regulation of business activities which must necessarily result. 

A provision of this type cannot be self-administering. It is difficult to esti- 
mate the extent of the impact of this proposed legislation at the administrative 
and judicial level. But, from the innumerable problems which will arise, I am 
certain that the effect will be considerable. 

I am informed that bills of this type have been introduced regularly in 
Congress for a number of years and that they have been consistently opposed 
by the Department of Justice under the present as well as the immediately 
preceding administrations. Furthermore, I understand the Department of Jus- 
tice has specifically stated opposition to these bills. 

Before closing I should like to comment on the assertion in the preamble 
that the purpose of the bill is to reaffirm the national public policy against 
unlawful restraints and monopolies. This assertion is most misleading. I have 
been taught to believe that the basic purpose of the Sherman Act was and is 
the curbing of trade restraints and monopolies. Yet this proposed legislation 
has as its purpose the imposition of trade restraint and possibly, in some 
cases, a limited monopoly for some groups of our great national economy. The 
proposal is, in fact, completely contradictory to the spirit and purpose of the 
Sherman Act and is, in effect, a restriction upon competition by any sound 
standard. 


Mr. Austin. My name is C. L. Austin. I am president of Jones & 
Laughlin Steel Corp., and I am appearing in place of Adm. Ben 
Moreell, chairman of our company. 

Admiral Moreell requested his appearance here because of his con- 
cern regarding this matter, but unfortunately, he is unable to leave 
New York this morning where he is engaged in connection with the 
steel wage negotiations, which are vital to us at this point. 

On behalf of my company, I wish to thank you for the opportunity 
of making this appearance for Admiral Moreell. 

From here on, I shall summarize and quote from Admiral Moreell’s 
prepared statement. I speak for the 44,000 shareholders and approx- 
imately the same number of employees of our company, all of whom 
have a vital stake in our enterprise. 

In my opinion, despite the avowed purpose expressed in the pre- 
ambles of these two bills, S. 11 and H. R. 1840, they do constitute 
a serious attack on competition in business and in fact an attack 
upon the free enterprise system upon which we thrive in this country. 

The Supreme Court has decided that good faith is a complete 
defense to a charge of price discrimination in meeting a lower price 
of a competitor. The stated purpose of these bills is to overrule this 
decision. 

I am informed that H. R. 1840 was passed overwhelmingly by the 
House as a result of large numbers of petitions from merchants who 
buy merchandise for resale. The effect of the bill on industries 
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engaged in manufacturing, fabricating, mining and transportation 
is also of vital importance. However, we feel that this effect has 
been quite disregarded. 

The sponsors of the two bills urge that they are intended to pre- 
vent injury to competition; but it appear that although they speak 
in terms of preserving competition an | pinnae monopoly, they are 
more interested in preserving prices and trade positions of some sellers 
against other sellers who desire to compete, irrespective of the com- 
petitive situation in any particular market. 

My company has no complaint in respect of regulation or prohibi- 
tion of unfair methods of competition, price fixing, predatory, and 
monopolistic practices. But I always contended that the wise men 
who Souda our Nation looked upon government essentially as a 
preventive mechanism, a mechanism to prevent interference with lib- 
erties of the individual by any other individual or group. 

From this establishment of individual freedom and responsible gov- 
ernment, grew the concept of free competition in business and indus- 
try; and it is on the basis of that free competition that we have built 
the great strength of our industrial economy. It was to preserve this 
economy with its aversion to cartels and monopolies inherent in the 
economies of other countries that our antitrust laws were enacted. 

The Supreme Court held 5 years ago in the case that has been 
discussed here this morning that good faith in meeting the price of 
a competitor was a complete defense to a charge of price discrimina- 
tion under section 2 of the Clayton Act, but if these bills became 
law, a manufacturer could no longer hold a customer by meeting a 
competitor’s bona fide lower price unless the manufacturer was pre- 
pre to prove that the effect of meeting the lower price may not 


substantially to lessen viene or tend to create a monopoly 


in any line of commerce. And there’s the rub, for some of the pro- 
ponents of legislation of this type do not distinguish between injury 
to a competitor—the man who loses the business—and injury to com- 
petition in the industry or trade in which the purchaser is engaged. 

In the case of buyers of material such as steel, it is wholly impossible 
for the producer to know all the competitive conditions within the 
using industries. 

Assume that our competitor has quoted a lower price which is a 
legal, nondiscriminatory price. Before we can meet it, must we de- 
termine and have legal proof that, if we meet it, we are not affecting 
competition between the customer and his competitors or between 
those who buy from the customer and their competitors, or even com- 
petition at the next tier or competition between tiers? 

Many of our products go through several tiers of manufacturers 
and dealers before they reach the ultimate user or consumer. 

Speaking for my own company, I cannot emphasize too strongly 
that we must have the right to compete in all areas in which we serve 
against all comers no matter where located if we are to survive and 
prosper. Jones & Laughlin Steel Corp.’s steel-producing plants are 
all situated in steel-surplus areas. —To support these plants we must 
reach out and compete in other areas. 

We are entirely satisfied to meet the competition of competitors 
who may be more favorably situated geographically to these other 
areas. We believe this is good business for us and good for the na- 
tional economy generally. 
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Therefore, we strongly object to having our right to compete 
blocked by the tariff walls which the application of these bills, in 
our opinion, would erect around the mill areas of competitors nearer 
to customers or potential customers. 

I ask that you stop and consider the factual and legal determina- 
tions that a salesman and the home oflice must make if they must 
decide in each case whether, under these vague and indefinite stat- 
utory provisions whose violation involves serious penalties and lia- 
bilities, they may legally meet the lower price the competitor has 
quoted. 

Mr. Cotuins. Pardon me, Mr. Austin. Don’t you have to make 
those determinations now / 

Mr. Austin. We do make them now, but we make them in good 
faith that our custom in selling mill products is very definite. We 
make prices which meet the prices, our f. o. b. mill prices, less the 
amount of freight absorption which is necessary to meet somebody 
else’s delivered price in the particular area, and it is just that simple, 
and we rely that we are in good faith when we do that, having in 
our opinion met all the tests of law. 

But what I am trying to show here is that we do not now have to 
worry about what happens to a customer in one area who may feel 
that he is injured because we have had a lower price which was made 
due to less freight from another competitor of ours. 

Mr. Prummer. I think that is brought out a little later in the 
statement. 

Mr. Austin. I think I bring that out further on. 

Mr. Cotiins. Fine. 

Mr. Austin. Also, consider how they could possibly know whether 
the Federal Trade Commission, the Department of Justice, or others 
would agree with them. 

Proponents of these bills aver that they do not affect the right to 
compete in distant markets by absorption of freight to meet a com- 
petitor’s lower price. Furthermore, they assert that no injury to com- 
petition will result if the price which is lowered to meet competition 
is offered to all buyers in that area. 

You will remember the storm of protest against the uncertainty of 
the position of business and industry which resulted in the passage of 
S. 1008 in the 81st Congress to clarify the law in respect to delivered 

ricing following the Cement case and the Rigid Steel Conduit case. 

hat bill was vetoed by the President because he stated that it was 
unnecessary. But that conclusion was evidently based on a moderation 
of the attitude toward delivered pricing by the Federal Trade Com- 
mission and Federal law-enforcement officers after the introduction 
of the bill. 

There has been no change in the law since then. 

If S. 11 or H. R. 1840 is enacted, business and industry presently 
meeting competition by absorption of freight would be confronted 
with the additional hazard that another change may occur in the atti- 
tude of the Federal Trade Commission or the Department of Justice. 

Senator Kerauver. You just heard the Commissioners say that in 
their opinion they agreed with us that this did not affect the absorption 
of freight at all. 

Mr. Ptummer. That is their opinion. We agree. And we would 
like to see it in the statute. And I think this committee should also 
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consider Senator Capehart’s 8. 780, which would put it in the statute 
and answer a great part of our problem. 

Senator Kerauver. This committee is considering Senator Cape- 
hart’s bill. 

Mr. Austin. Mr. Chairman, I would like to say this, that we are 
quite content as things are going. But men pass on and ideas change, 
and if it is the correct point of view now, this one expressed this 
morning, as Mr. Plummer says, we think it would be appropriate to 
the protection of industry to reflect that. 

Senator Kerauver. Well, sir, if we started to write every statute 
passed upon suspicion or fear, which in this case I think is entirely 
unjustified in the statute, or trying to anticipate what there might 
be in somebody’s mind, we would have a statute book here every year 
so high that nobody could see the top of it. 

Mr. Austin. Yes, sir. This, however, Mr. Chairman, is a field in 
which the entirety of many industries, such as ours, is founded, because 
steel and other heavy metals carry a great deal of freight. If we 
produce in a surplus area 

Senator Kerauver. After the cement decision, you gentlemen came 
in here and joined with the cement companies and fought for a year 
and a half or 2 years trying to get the cement decision overruled on 
the grounds that that was going to prevent you from absorbing freight, 
and you were told at that time that your fears were unjustified if it 
was not a conspiracy or if it was not used for the purpose of violating 
the law. 

Then a little while later you went right on and started absorbing 
freight, and you are doing it today. 

Mr. Austin. That is right. 

Senator Kerauver. After having raised a big ruckus, and kept the 
Congress tied up here on bills that you were promoting for 2 years. 

Mr. Austin. Yes. 

Senator Kerauver. Isn’t that true? 

Mr. Austin. It is very important to us, Mr. Chairman. 

Senator Kerauver. So your fear at that time was unjustified, and 
I think your fear at this time is unjustified. 

Mr. Austin. We want it to continue to be; yes, sir. 

Senator Keravuver. All right. Go ahead. 

Mr. Austin. When H. R. 1840 was under consideration in the House, 
Representative Patman, in response to an inquiry, stated that under 
the proposed amendment it would not be unlawful for a seller to 
meet the lower price of a competitor if the seller offered the same 
price to all in the same area in competition with each other. But how 
is area to be defined ? 

Many fabricators of steel serve countrywide markets. The com- 
petitive position between them in most cases is governed by entirely 
different factors than those governing the competition between their 
steel suppliers. But under these proposed laws the steel supplier acts 
at his peril in meeting his competitor’s price. 

Let me offer only one example to illustrate some of the complexities 
which will be presented to confuse businessmen if the law is amended 
as proposed in these bills. Assume Jones & Laughlin has a customer 
in Illinois who purchases sheets for fabrication into an article of 
commerce. To get and retain this customer’s business we must meet 
the lower delivered price of one of our competitors located near the 
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customer. We also have a customer near Baltimore who fabricates 
sheets into the same article of commerce. 

Senator Kerauver. Now, let us go back to that same customer. 

Mr. Austin. Yes, sir. 

Senator Kerauver. You say: 

Assume Jones & Laughlin has a customer to Illinois who purchases sheets 
for fabrication into an article of commerce. To get and retain this customer's 
business we must meet the lower delivered price of one of our competitors located 
near the customer. 

What is your objection to giving all your people out there the same 
price ? 

Mr. Austin. None at all. That is exactly what we do, Senator. 

Senator Kerauver. If you do that, you do not violate this law. 

Mr. Austin. That is correct. But we have the other half, the other 
side of this coin, which I would like to come to here in the remainder 
of this paragraph. 

Senator Keravver. The other side of the dilemma? 

Mr. Austin. Yes, the other side of the dilemma. 

To get and retain this Baltimore customer’s business, we must meet 
the lower delivered price of a Maryland producer. The two customers 
are in aggressive competition with each other in the sale of their 
products. 

If the law is amended as proposed in S. 11 and H. R. 1840, our 
good faith in meeting the lower price of a competitor in each instance 
would not be sufficient, as we see it, to protect us from a charge of 

rice discrimination in case of a variance in such delivered prices. 
That is to say, as we read the bills, we open ourselves up to attack by 
one or the other of our customers. 

Senator Keravuver. You just said a minute ago that you had no 
objection, and you naturally would give the same offer to the other 
fellow in the Chicago market and the same offer to any other custom- 
ers in the Baltimore market. 

Mr. Austin. No. But that would be a different price, Mr. Chair- 
man. I mean, the Baltimore price would probably be a different price 
from the Illinois price because of the fact that you have a lot of 
difference in freight between the two. 

Senator Krerauver. The people you sell steel to in Baltimore are 
not competing with those in Chicago. 

Mr. Austin. That is the trouble. We do not know. They very 
ofien are. We have thousands of customers in many, many indus- 
tries, and we cannot expect to know the implications of every sale 
we make in the using industries. 

Senator Kerauver. You are imagining things. The burden would 
be on the Federal Trade Commission to show that that was the case, 
if they called your attention to it. You could cease and desist with- 
out any criminal penalty or any fine; could you not? 

Mr. Austin. I wonder if that is so, Mr. Chairman. Suppose the 
situation developed, and we do not know, as I state here, what the 
Federal Trade Commission’s attitude is going to be in any one of 
these complex cases, and they may find that in their opinion, some- 
thing we have done does affect competition within this using industry. 

Are we not subject to damages? ‘ 

Mr. Prummer. Right. 
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Mr. Austrn. In other words, we are not free from any liability. 

Mr. Puummer. Damage suits, or anything else. 

Mr. Austin. It is a very expensive risk that we take. 

Senator Kerauver. Of course, the statute is only opposed to the 
injury of competition generally, and not the injury of competition 
with a specific competitor. 

Mr. Ptummer. That does not seem to be too well established, Sena- 
tor. You saw the difference between the two Federal Trade Commis- 
sioners here this morning. 

Senator Kerauver. Not on that point. 

Mr. Prummer. Not on that point, but I am saying that there is 
wide difference of opinion. 


Senator Kerauver. All right, sir, you go ahead with your state- 
ment. 

Mr. Austin. The truth of the matter is that the proponents of this 
legislation seem to be indifferent to its effects on sectors of our economy 
other than wholesale buyers and sellers of standardized merchandise 
for resale, and their retailer customers. The claimed benefit of this 
legislation to these groups cannot possibly be warranted by the detri- 
ment suffered by the whole economy. 

I would just like to illustrate the fact that maybe some furniture 
in one room of a house gets on fire, but we do not want to go in the 
house and pour so much water in it that we ruin the furniture in the 
rest of the house. Really, gentlemen, that is what this is all about, 
so far as we are concerned. 

The language of the price discrimination provisions of the Clayton 
Act has been confusing to businessmen and I am informed that his- 
torically it has presented a difficult problem of construction to the 
Federal Trade Commission and the courts. I am not a lawyer, but 
I venture to state, as a businessman, that if the amendment proposed 
in 8. 11 and H. R. 1840 is enacted it can only result in a long period 
of new uncertainty not only in the administration of the law but in the 
minds of businessmen who must comply with the law in day-to-day 
transactions. The uncertainty, in our feeling, will be particularly 
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burdensome to manufacturers and producers of commodities used in 


further processing. 
As a businessman I am greatly concerned as to the meaning of the 
words in the proposed amendment : 


Provided, however, that unless the effect of the discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of commerce 
it shall be a complete defense for a seller to show that his lower price * * * was 
made in good faith to meet an equally low price of a competitor. * * * 


In the steel business and I believe in any business engaged in supply- 
ing metals for further processing or fabricating, it is not practical 
for the manufacturer or seller of the metal to know all the effects of 
his sales on competitive conditions of the consuming industries. It is, 
however, essential for him to be able to sell his materials in price com- 
petition with all other manufacturers in his industry if he is to survive 
and justify his large investment in plant and equipment. 

Must businessmen, lacking even a definition of competition, deter- 
mine the possible effect on competition, the probable effect, or the effect 


beyond any reasonable doubt in weighing whether to meet the price 
of a competitor. 
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Must they do this? 

I submit, gentlemen, that it is unfair and unreasonable to impose 
this additional burden on manufacturers and producers. “Good faith” 
has been a standard accepted both in law and business transactions for 
many years. It is the only acceptable standard that will not restrict 
competition and it should not be abandoned for the vague indefinite 
language proposed in this amendment. 

I think it is appropriate to ask what great public benefit can possibly 
justify this unreasonable burden on businessmen, particularly, manu- 
facturers and producers, for further processing. Certainly the con- 
sumer will not benefit. In fact, I find that only a relatively small seg- 
ment of our economy can expect any benefit—the group of merchants 
engaged in buying merchandise for resale and their customers who 
believe that competition at the retail level can be controlled if the 
wholesale price is frozen. Under the circumstances it is appropriate 
to ask who will be injured if this method is followed for protecting 
these groups. 

I can tell you that the injury to Jones & Laughlin would be serious. 
Jones & Laughlin Steel Corp. is producing steel this year at the rate 
of 6,800,000 tons perannum. This is roughtly 6 percent of the national 
production. As I have previously stated, we have over 40,000 em- 
ployees and about the same number of shareholders. 

We only recently completed one stage of a large expansion program 
to take care of increased national steel requirements and we are now 
engaged in a further very large program of expansion and improve- 
ment. The total of these plant expenditures since World War II 
will aggregate over three-quarters of a billion dollars. The huge in- 
vestments required for these programs were entered into because we 
had faith in our country and that our economy would continue to ex- 
pand in a favorable business climate. We firmly believe that we have 
the inalienable right to compete freely in all markets for such share 
of our Nation’s business as we can lawfully gain the efficient manufac- 
turing and marketing of our products. Needless to say, we have con- 
fidence in our ability to enter into fair competition and get a fair share 
of the available business. - These bills propose to restrict seriously this 
right to compete. I repeat that we must have the right to compete 
in order to survive. 

I am informed that bills of this type have been introduced regularly 
in Congress for a number of years and that they have been consist- 
ently opposed by the Department of Justice under the present as well 
as the immediately preceding administrations. Furthermore, I un- 
derstand the Department of Justice has specifically stated opposition 
to these bills. 

Before closing I should like to comment on the assertion in the pre- 
amble that the purpose of the bill is to reaffirm the national public 
policy against unlawful restraints and monopolies. This assertion 
is most misleading. I have been taught to believe that the basic pur- 
pose of the Sherman Act was and is the curbing of trade restraints 
and monopolies. Yet this proposed legislation has as its purpose the 
imposition of trade restraint and possibly, in some cases, a limited 
mononopoly for some groups of our great national economy. The pro- 
posal is, in fact, completely contradictory to the spirit and purpose of 
the Sherman Act and is, in effect, a restriction upon competition by 
any sound standard. 
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Senator Kerauver. Does your plane go at 12 o’clock sharp? 

Mr. Austin. No, sir. If I leave here by 12:30, I will be all right. 

Senator Kerauver. Mr. Austin, how long have you been with Jones 
& Laughlin Steel Corp. ¢ 

Mr. Austin. I have been with Jones & Laughlin since 1942. 

Senator Kerauver. And you brought up as your argument here the 
fact that you might give your customers in Chicago one price and 
customers in Baltimore another price. 

Mr. Austin. Yes, sir. 

Senator Kreravuver. All these years, from 1936 to 1951, when the 
Federal Trade Commission was operating under the impression and 
on the basis that what we are proposing here now was in fact the law, 
did you ever hear of any complaint brought by the Federal Trade 
Commission on that kind of operation ¢ 

Mr. Austin. No, sir. I know of none. 

Mr. Plummer has been general counsel and in our legal department 
for more years than I have been with the company. He will answer 
that. 

Mr. Ptummer. None except the action against the industry by the 
Federal Trade Commission begun in 1947, which was essentially an 
attack on the basing point system. 

Senator Krerauver. That was a conspiracy case. 

Mr. Ptummer. It was founded on a conspiracy to maintain a basing 
point system 

Senator Kerauver. Well, that did not have anything to do with it. 

Mr. Piummer. Which, of course, raised the whole matter of basing 
point pricing. 

Senator Kerauver. That did not have anything to do with it. 

Mr. PtumMer. That had nothing to do with this. And we are not 
arguing for a basing point system. We are arguing for the right to 
meet competition. 

Mr. Austin. But there has been nothing brought up since that one. 

Senator Kerauver. I think to further prove the fact that that was 
a conspiracy case, it has been called to my attention that the Commis- 
sion in the consent order in the steel case authorized the respondents 
to absorb freight regularly as long as it was done innocently and in- 
dependently and did not restrict competition. 

Mr. Austin. That was one of the things, as I recall it, that was most 
helpful to us in proceeding out from the condition that we adhered to 
for a number of years after the Cement case. 

Senator Kerauver. You consented to that. 

Mr. Austin. That is right. 

Senator Kerauver. That is a consent order. 

Mr. PiummMer. That is not quite accurately stated. 

Senator Krerauver. How did this law change that? 

Mr. Ptummer. Well, all right; but I was just trying to correct you 
that it was a conspiracy case, and the consent decree was not by collu- 
sion or conspiracy. Then the interpretive sections which you read 
were only to be read in connection with the decree. 

However, I am not arguing that point. I do think that the Cement 
decision raised an important point. Apparently we survived it, and 
apparently were permitted to survive it, but our complaint is on the 
attitude, on the attitude of the existing body of the law. It can be 
changed, and differences occur. 
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Senator Kerauver. I notice that Mr. Olds, the chairman of the board 
of United States Steel, right after the Cement case in 1948, said that 
they were faced with two alternatives, either to seek remedial legisla- 
tion or to educate the Supreme Court. 

Mr. Austin. Mr. Chairman 

Senator Kerauver. Did you concur in that, Mr. Austin? 

Mr. Austin. I would not dare dispute Mr. Olds or the Supreme 
Court. 

It seems to me that basically what our trouble is here is that none 
of us have any definition or basis on which to rely on the question of 
what is injury to competition in any particular field. 

Senator Kerauver. You have heard the Chairman of Commission 
and the spokesman for the three members who are supporting this 
legislation? You have heard their statement. It might also be of 
interest to you if I should read to you from the House report on H. R. 
1840, on page 6: 





Concepts of sabstantial lessening of competition and tendency to create a 
monopoly ordinarily involve more than a mere injury, destruction, or prevention 
of competition with an individual market trader. It is intended that the good- 
faith defense is to be applicable where the injury is only to an individual com- 
petitor but is not of sufficient effect that it may result in injuring the vigor of 
competition. 

Mr. Ptumm™er. Senator, that is a fervent hope, a very fervent hope. 
We hope it is true. 

Mr. Austin. Mr. Chairman, may I say this—— 

Senator Krerauver. That is part of the legislative history of the bill. 

Mr. Austin. Mr. Chairman, may I say this, that I have not been 
made any more comfortable by sitting here this morning and listening 
to the wide divergences of opinion within the Federal Trade Commis- 
sion, which we risk at all times. 

Senator Krerauver. There was not a difference of opinion on the 
matter of freight absorption, was there? 

Mr. PirumMer. No. 

Mr. Austin. No. It ison the whole basis of the bill, as 1 understood 
it. At least, that was my interpretation. I was quite concerned. 

Senator Kuravuver. Just as you were quite concerned after the Ce- 
ment decision. And here is part of the hearings. We had more hear- 
ings on that matter than anything I have run across here in a long 
time. Yet no legislation was passed and you went on and you did what 
you wanted to do. 

Mr. Austin. Isn’t it very natural, Mr. Chairman, that there should 
always be a great deal of concern on these matters, and a lot of study 
and review? After all, industry survives on the basis of ability to do 
its business freely. 

Senator Keravuver. I just want to show that your past experiences do 
not always show that your alarms are well founded. 

Mr. Austin. We want to keep our company going just the way it is, 
to be a healthy thing, Senator. 

Mr. PLummer. Senator, we are very much concerned when you take 
away good faith. Good faith to a businessman means an awful lot. 

Senator Kreravuver. Yes. And it means a lot if you can follow 
practices which destroy competition, too. 

‘ Mr. Piummer. I do not think that we have been accused of that, 
enator. 
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Senator Kerauver. But you say the purpose of this legislation is to 
prevent you from doing that. 

Mr. Austin. Mr. Chairman, I think we can do no more than to ask 
your good offices and your good thoughts to give time to the study of the 
effect on the other segments, such as our own, of this thing. 

I take no place, and I know Mr. Plummer does not, either, and I 
know that Admiral Moreell does not, with respect to the immediate 
purposes and the immediate need which you see and others see for this 
legislation. But we ask for serious consideration of how it affects our 
business and others, and time enough for people to put themselves into 
our position to see our problems here, which is what we have tried to 
express to you this morning. 

Senator Kerauver. You are certainly entitled to that. 

Are there any questions ? 

Mr. Sreety. I have one question on this. 

Mr. Austin, you indicated in the forepart of your statement that 
you understood that the seller would have the burden of proving 
that his price would not have the prescribed effect of substantial 
lessening of competition or tendency to create a monopoly. 

Mr. Ausiin. Yes. 

Mr. Serty. Were you so advised by counsel ? 

Mr. PiummMer. I advised Mr. Austin that there is nowhere in the 
statute that places the burden of proof, but one could form the con- 
clusion that the fact of the burden of proof of good faith is on the 
one advancing the argument and if good faith is not a defense when 
the other circumstances are present, he would certainly have to find 
that, too, and possibly in advance. 

Of course, there are no statutory findings on it, and no law. There 
is no guidepost in the Commission nor in the courts at present. We 
might have to do it. Iam just pointing out to what extent we might 
have to do it. 

Mr. Srety. You understood, did you not, Mr. Plummer, that the 
Commission in the first instance has to establish a prima facie case? 

Mr. PLumMMer. Yes, but they do that by just showing variance in 
price, 

Mr. Srety. Oh, no. 

Senator Krravuver. Let us just see that, now. That is quite an 
accusation you make against the Commission, Mr. Plummer. 

Do you want to consider it, that they do that, just by showing a 
variance in price? Now, what do you base that on ? 

Mr. Puummer. The words of the statute which you have there 
provide that. 

Senator Keravuver. Well, they have to show a variance in price and 
show, to make a prima facie case, that it substantially lessens compe- 


tition or tends to create a monopoly. Isn’t that what they have to 
show Q 


Mr. PLrummMer. Yes. 

Senator Krravuver. Then why do you say they just have to show a 
variance in price? You want to be fair, do you not? 

Mr. Ptummer. I do, Senator, I do. 

Senator Kerauver. Then, why do you say that? 
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Mr. PrummMer. Because I think that that has been really what the 
whole study of the cases that have come up have shown. 

Senator euseen What cases do you refer to, Mr. Plummer ? 

Mr. Piummer. Iamsorry. I was going to refer to the Staley case 
but, of course, there are other elements in that case. 

Senator Keravuver. Well, they have found individual cases of that, 
have they not, with a candy company put out of business ? 

Mr. PiummMer. Referring again to your Attorney General’s opinion 
on competitive injury and proof of prima facie violation of the lon in 
the Attorney General’s report, the competitive injury —— 

Senator Keravver. What page are you on? 

Mr. Prummer. I am on page 160: 


Section 2 (b) provides that “upon proof being made in any hearing”— 
proof being made— 


“that there has been discrimination * * * the burden of rebutting the prima facie 
case * * * shall be upon the person charged.” 

Now, the prima facie case is then based upon the proof. What is 
the nature of the proof? 

Just a second. I do not know whether I can turn to it readily or 
not. 

Senator Kerauver. Just name the case you base it upon. 

Mr. Pitummer. They say here: 

Subsequent decisions, however, have received from the “presumption” doctrine 
developed by the second circuit in Moss and reiterated in Standard Brands. 
One court of appeals in a private damage suit suggested that the plainti:f in a 
price discrimination case must demonstrate— 

damage, but there was this later case, Standard Brands, in the court 
of appeals, and the Moss case, which held that the accused seller had 
the burden of demonstrating that competitive injury did not result. 

I am only illustrating that one never knows what the proof may 
be, and it certainly has been that variances in prices must be explained 
by the seller. 

Senator Kerauver. Your statement was, Mr. Plummer, that all the 
Federal Trade Commission showed in these cases was just difference 
in price. 

Mr. Prummer. Excuse me, Senator, I would like to retract that 
statement. 

Senator Keravver. All right. 

Mr. Prummer. But I would say that they have a very decided ad- 
vantage in that, and the burden in the end really rests on the seller. 

Senator Keravuver. Well, you want to be fair. I do not think you 
ought to make a statement unless you have something to back it up, 
and you apparently do not have anything to back that up. 

Mr. Austin. Mr. Chairman, I would just like to— 

Senator Kerauver. Let me finish, sir. 

Mr. Avustrn. Excuse me, sir. 

Senator Keravver. Let the record show that you do not have any- 
thing to back that up. 

Mr. Prummer. All right, I will let the record show that I withdraw 
that statement. 
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Senator Kerauver. We have to be fair. 

Mr. Piummer. But may I say for the record that the Attorney 
General’s committee’s report does show some difficulties in court and 
what is the nature, and whether it is presumptive or not. 

Mr. Austin. I was just going to say this, that going back to the 
principal difficulty here—and I would like to have this applied to this 
discussion here—the difficulty is in standards, Mr. Chairman. No 
matter who has the burden of proof, we still have the unknown of 
what are the standards that are going to be applied by any agency 
as to injury to competition. 

Senator Kerauver. Mr. Austin, don’t you have that in almost all 
laws? In section 7 you have the same language you have here. 

Mr. Austin. Yes, but in this case—— 

Senator Kerauver. You have that in the Sherman Act; you have 
it in the law of fraud. No laws can write out in dollars and cents 
and miles and distances. 

Mr. Austin. I realize that is not our system of law. None of us 
wants it to be, but on the other hand, this bill proposes to take away 
the proper good faith which has been so much an aid to fairness in 
dealings under these laws, which, at best, will always be difficult, Mr. 
Chairman. 

Senator Keravuver. I must say, Mr. Austin, that you have not con- 
vinced me of any matter you have brought up where you are con- 
ducting your business as you say you are—and I am sure that is true— 
where you have any substantial fear from the passage of this bill. 

In the first place, Chicago and Baltimore are a long distance apart, 
and in the second pe you worry about freight absorption. By the 
House report, by the House debate, by the words of the Federal Trade 
Commissioners themselves, and by the report of this committee, if the 
bill is reported out, it certainly should clarify that point. 

Mr. Avusttn. We are hopeful that it will. 

Senator Keravver. Thank you very much. 

Mr. Austin. Thank you, sir, for your courtesy. 

Mr. Prummer. Thank you. 

May I ask one more question, Senator? 

Senator Keravuver. Yes, sir. 

Mr. Piummer. This statement, of course, was prepared by Admiral 
Moreell and, for reasons stated, Mr. Moreell could not be Soren We 
had no time to type it. What shall I do? Shall I draft a new page 
for you, a first page? 

Senator Keravuver. No, the reporter will do that. He will show that 
it was prepared for Admiral Moreell but delivered by Mr. Austin. 

Mr. Puummer. Delivered by Mr. Austin. Thank you. 

Mr. Austin. Thank you, sir, again. 

Senator Keravuver. Thank you. 

Mr. Hardenbrook, how long will your statement take? 

Mr. Harpensrook. I would say about 12 minutes, Senator. 

Senator Keravuver. Would you rather testify now? 

Mr. Harpensroox. Yes, sir. 

Senator Krrauver. All right, sir; we are glad to have you with us, 
Mr. Hardenbrook. 

Mr. Harpensroox. Thank you, Senator. I am very happy to be 
here. I appreciate the opportunity. 
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STATEMENT OF DONALD J. HARDENBROOK, VICE CHAIRMAN, 
INDUSTRIAL PROBLEMS COMMITTEE, NATIONAL ASSOCIATION 
OF MANUFACTURERS 


Mr. Harpensrook. My name is Donald J. Hardenbrook. I am vice 

resident of Union Bag & Paper Corp. and vice chairman of the in- 
enteial problems committee of the National Association of Manu- 
facturers. I appear today on behalf of that association and my testi- 
mony is directed to S. 11, H. R. 1840 and 8. 780, all of which are being 
considered by this subcommittee. 

Senator Keravuver. Mr. Hardenbrook, if you wish, your statement 
will be printed in full in the record as if given, and if you want to point 
out any particular points of it, or summarize it in your own language, 
you can doso. You can handle it as you please. 

Mr. Harvensroox. Yes. I am planning to summarize it, sir. 

Senator Keravuver. All right, sir, we will let the statement be 
printed in full. 

Mr. Harnensroox. The NAM is a voluntary membership corpora- 
tion with over 21,000 members, small, medium, and large, the great 
majority of which come under the generally accepted definitions of 
“small Faiathinen.” 

This association has consistently advocated and meners endorsed 
adequate antitrust legislation and fair and effective enforcement of 
laws against monopoly and restraint of trade in the firm belief that 
free and open competition provides the most positive assurance that 
the interests of the public will remain paramount. Accordingly, we 
have an interest in these bills and appreciate the opportunity afforded 
us to express our views thereon. 

As a matter of fact, in November 1948, NAM’s board of directors 
adopted a policy position dealing with the overall question of pricing. 
This position was revised in September 1954 and now states that— 

The public interest requires the preservation of effective competition which 
is the basic regulating and directing force in our free economy. It is the in- 
herent capacity of free and open competition to provide products to the con- 
suming public at the lowest possible prices. 

Therefore, it is recommended that the applicable Federal laws be amended 
to assure the freedom of the individual seller to meet price and other forms 
of competition. The individual seller should have the right to determine the 
pricing methods independently in selling his products which he believes eco- 
nomically sound and desirable, delivered or otherwise, whether or not such 
pricing methods are used by a competitor or competitors. 

The bills now under consideration by the subcommittee stem from 
the Supreme Court decision in the Standard Oil of Indiana case 
((1951) 340 U.S. 231). The detailed history of that lengthy proceed- 
ing has often been related before congressional committees. So I am 
submitting this statement for background of the committee. Hence, 
I will review only briefly that background for the sole purpose of 
providing the proper frame of reference for my testimony. 

Section 2 (a) of the Robinson-Patman Act makes it unlawful for 
sellers engaged in commerce to discriminate in price between dif- 
ferent purchasers where the effect of such discrimination— 
may be substantially to lessen competition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or prevent competition with any person 


who either grants or knowingly receives the benefit of such discrimination, or 
with customers of either of them, 
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Under section 2 (b) after a prima facie case of price discrimination 
has been established by the Federal Trade Commission, the burden 
of rebutting it is upon the person charged. That section expressly 
provides, however, that nothing contained therein shall prevent a 
seller from rebutting such a case by showing that his lower price— 


was made in good faith to meet an equally low price of a competitor. 


Now, it seems to us in the NAM that there have been a number of 
popular misconceptions as to the meaning of the good-faith defense 
as construed by the Supreme Court, and it thus seems desirable, 
briefly, to review that datenes in the light of the Indiana case. 

In the first place, the defense is only available in a situation where 
a seller lowers his price for the sole purpose of meeting an equally 
low price of a competitor. It most certainly does not permit a seller 
{o discriminate in price between his customers for the purpose of driv- 
ing a competitor out of business. As stated by the Sapreese Court: 


The defense in subsection (b), now before us, is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. 


Continuing, the Court declared that there is— 


plain language and established practice which permits a seller, through section 
2 (b), to retain a customer by realistically meeting in good faith the price offered 
to that customer, without necessarily changing the seller’s price to its other 
customers. 


It is thus apparent that the price reduction to meet a competitor’s 
lower price can only be used as a defensive measure and not offensively 
to gain an improper competitive advantage. 

Now, it should also be emphasized that the Indiana decision has not 


created the “crippling effects” on competition which some had pre- 
dicted. Quite the opposite is the case, according to the General Coun- 
sel of the Trade Commission who has said that— 


the Commission has issued an order to cease and desist in every case reaching it, 
in which the meeting-competition defense was raised. 

In other words, not one seller has succeeded in justifying before the 
Commission a challenged price discrimination under section 2 (b). 
So it seems to us that it is thus apparent that the alleged urgent need 
for this type of legislation is mere fiction. 

H. R. 1840, which passed the House on June 11, 1956, contains a 
declaration of policy which is not included in 8. 11. Otherwise, these 
two bills are identical and would write into law the argument of the 
Trade Commission in the Indiana case. Thus they propose to amend 
section 2 (b) of the Robinson-Patman Act so as to provide that the 
good faith meeting of competition would not be a complete defense 
to a charge of discrimination whenever its effect may be substantially 
to lessen competition or tend to create a monopoly in any line of 
commerce. Hence for all intents and purposes, S. 11 and H. R. 1840 
would nullify the good-faith defense and in our view thereby tend 
to stifle rather than promote competition. 

In our view, passage of S. 11 or H. R. 1840 would in effect overturn 
the Supreme Court’s Indiana ruling and the law would then provide 
that meeting the equally low price of a competitor would not be a 
defense to a price discrimination charge, whenever such discrimination 
may be found by the Commission to have the probability of lessening 
competition or a tendency toward monopoly. 
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Presumably, neither would the defense be available wherever there 
was “incidental” injury to competition, or, in other words, whenever 
a competitor of either the seller or buyer is injured. 

We are, of course, aware of the statements made by proponents of 
H. R. 1840 and 8. 11 that these proposals merely seek to “modify” 
the present defense as interpreted in the Indiana decision. Indeed, 
the House Judiciary Committee report on H. R. 1840 (Rep. No. 2202) 
declared that under this bill— 


It is intended that the good-faith defense is to be applicable where the injury 
is only to an individual competitor, but is not of sufficient effect that it may result 
in injury to the vigor of competition. 

Standing alone, this statement indicates that. at least some semblance 
of the good-faith defense would remain. Yet the House committee 
also said that in— 

appropriate cases * * * proof of injury only to an individual competitor would 
not preclude a finding that the effoct of such injury may also be substantially 
to lessen competition or tend to create a monopoly. 

Senator Keravuver. I suppose that what they had in mind there 
was that if that competitor were big enough so that by injuring that 
competitor it really substantially lessened competition—in other 
words, if somebody injured General Motors, or some big company 
like that, it would substantially lessen competition, even though it 
was just one company. Or it might be a situation where there were only 
2 or 3 or a very small number in the business, and if you injured one, 
you would injure competition. But that would not be true, I think, 
if there were a lot of people in the same business, particularly if 
they were fairly small. Would you not think that would be true? 

Mr. Harpenpsrooxk. No, sir. This piece of legislation, according to 
legal advice that I have had and we have had, would be ambiguous and 
cloudy so that businessmen would not know just how to operate, 
Senator. 

Senator Keravuver. All right, sir. 

Mr. Harpensroox. If you will permit me to carry on, sir, I will 
clarify that a little bit later. 

Senator Kreravuver. All right, sir. 

Mr. Harpenproox. This would put the seller in an impossible po- 
sition. If he is confronted with the necessity of meeting a com- 
petitor’s lowered price to hold a customer, he must ascertain, first, 
whether to do so would substantially lessen competition in any line 
of commerce or would tend to create a monopoly in any line of com- 
merce. Second, assuming a negative answer to the first two inquiries, 
he must then decide whether his lower price will result in a com- 
petitive injury to either his own competition or that of his customer 
and, if so, whether or not the fact that he made his price in good 
faith to meet a competitor’s equally low price Moulhet absolve him 
from charges of unlawful price discrimination under the abbreviated 
defense. In short, a seller would be compelled to perform the func- 
tions of the Trade Commission and the Supreme Court, whose de- 
cisions are seldom unanimous before he could run the risk of trying 
to keep a customer through good-faith concessions in price. As a 
practical matter, therefore, the good-faith defense would be com- 

yletely ineffectual since before a seller could arrive at the Judicial 
judgments the law would require, lis customers would probably have 
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been lost. Such a legal straitjacket would no doubt lead to a rigid 
and probably higher price structure throughout the American ecop- 
omy and thus work at cross purposes to the Sherman Act philosophy 
of dynamic and hard competition. As stated by the Attorney Gen- 
eral’s committee: 

* * * we think that a seller’s right ro meet a competitor’s prices by granting 
price differentials to some customers without reducing his prices to all must 
remain an essential qualification to any anti-price discrimination law. For a 
seller constrained by law to reduce prices to some only at the cost of reducing 
prices to all may well end by reducing them to none * * * Anything less, we 
think, would move the price discrimination statute into irreconcilable conflict 
with the Sherman Act. 

Our view in the NAM is the same as that of the Supreme Court 
which stated that the good faith defense in the diluted form proposed 
by S. 11 and H. R. 1840 would have “such little, if any applicability as 
to be practically meaningless.” In this same connection, the Trade 
Commission declared in its letter of June 16, 1953, that— 

As a practical matter, this completely nullifies the defense, for it would then 
never be available to any seller, for the Supreme Court has already said that 
every substantial difference in price may injure competition. 

We are aware, of course, that certain members of the Trade Commis- 
sion have reversed themselves and now a 3 to 2 majority of the Com- 
missioners favor enactment of H. R. 1840 or S. 11. This change of 
position, according to Commissioner Anderson, was brought about as 
a result of the decision of the Court of Appeals for the 7th Circuit in 
the most recent ruling in the Standard Oil of Indiana case and the 
holding by the Court of Appeals for the 9th Circuit in the Balian Ice 
Cream case. Certiorari has been denied by the Supreme Court in this 
latter case. 

Commissioner Anderson, joined by Mr. Secrest, have now decided 
that these decisions have changed the picture and made more difficult 
the successful administration of the act. To us, however, the ninth 
circuit ruling in the Standard Oil of Indiana case seems only to repre- 
sent a reiteration of the Supreme Court’s 1951 ruling in that same 
prolonged proceeding. 

The Balian Ice Cream holding also substantially followed the high 
Court’s decision and in addition clarified some of the questions left 
unanswered in the Standard Oil case. 

First, it held that the “individual competitive situation,” referred to 
in the Staley and Standard Oil decisions, did not limit a seller to meet- 
ing lower prices on an individual customer basis, but instead the seller 
could lower his price to meet competition on a general or area basis. 

Now, we all, I think, are acquainted with the details of the Balian 
case. So I will skip that. We skip down to the fact—and this is 
mentioned in the Attorney General’s report: 

A businessman who operates in the haste and pressures of the market cannot 
always prophesy whether the competitor’s price which he must meet may later 
be held unlawful; nor is overall antitrust policy furthered by information 
exchange programs to spread such knowledge among competitors. 

In our opinion enactment of S. 11 or H. R. 1840 would in fact 
hamper businesses of all sizes, small as well as large, in their attempts 
to compete effectively and efficiently. In a competitive economy, a 
seller must be free to go into any and all markets and try to sell his 
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products at the prevailing local market price. By the same token a 
seller must, in order to survive, be permitted to lower his price in 
order to meet prices offered to one or more of his customers by a 
distant competitor or one just coming into his area. In doing so he 
is merely giving the customer a price which is already available to 
him. This freedom of action, the Trade Commission stated before 
its present change of views— 

is not only indispensable to a competitive economy, to the protection of con- 
sumers, but is an essential armament for small-business men in their efforts 
to hold as well as develop their share of the market. 

In our judgment, in NAM, no business can compete actively and 
vigorously if its efforts to meet competition are to be judged, after 
the fact as proposed by these bills, on the basis of whether or not some 
competitor has been injured only to the extent of having his price met 
by a competitor. It seems to us that this would result in a series of 
local monopolies, with all their resultant evils rather than a dynamic 
economy as contemplated by the antitrust laws and our free com- 
petitive enterprise system. 

In addition to the stated purposes of these bills, to which we ob- 
ject, we are also fearful of what House Judiciary Committee Chair- 
man Celler described as their hidden meanings which may present 
many problems. Thus he described H. R. 1840 as very much like an 
iceberg in that you can see one-fourth of the iceberg, but possibly 
three-fourths of that iceberg is submerged and hidden. Congress- 
man Celler, even though supporting the bill, concluded that: 

There are many things in this bill which may take many Supreme Court de- 
cisions to clarify, for example, the distinction between the injury clauses of 
section 2 (a) which are crucial in determining whether the good-faith defense 
is applicable. 

In view of the foregoing, we urge that unfavorable action be taken 
by the subcommittee on S. 11 and H. R. 1840. 

We do, however, recommend that, wherever an accused seller is 
able to establish it, the good-faith defense be made absolute. Thus 
we support the principle embodied in S. 780, which is designed to 
write into statutory form the interpretation placed on section 2 (b) by 
the Supreme Court in the Indiana case. 

Senator Kerauver. Thank you for your good statement, Mr. 
Hardenbrook. 

Mr. Harpensroox. Thank you, Senator. 

Senator Kerauver. Now, Mr. Hardenbrook, the National Associa- 
tion of Manufacturers has a lot of small companies as well as big ones; 
is that not true? 

Mr. Harpensrook. Yes, Senator. Twenty-eight percent of our 
membership is composed of companies that have 50 employees or less, 
and approximately 46 percent have 100 or less, and 83 percent have 
500 or less. That means that about15,000 or 16,000 companies are in 
the category of small business. 

Senator Kerauver. Mr. Hardenbrook, do any of these small com- 
panies carry on habitually practices which would substantially lessen 
competition ? 

Mr. Harpensroox. I do not know of it, Senator. I do not know. 

Senator Keravuver. If they do, you would not want them to, would 
you? 
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Mr. Harpvensroox. Well, this definition of lessening competition is 
a tough one. How to determine whether competition has been less- 
ened, it seems to me, is very difficult to validate. 

Senator Kerauver. The words “substantially lessen competition” 
are found all through our antitrust laws. Do any of these concerns, 
or would you recommend that any of these small concerns habitually 
carry on any practices which would substantially lessen competition 
or tend to creat a monopoly ¢ 

Mr. Harpensrooxk. 1 would most vigorously say that that should 
not be allowed, Senator. 

Senator Kerauver. That is all this bill intends to prevent. 

Mr. Harpenpsroox. Well, we do not think it will, Senator. We 
think this bill is going to handicap the small-business man very 
severely. Wethink that the way it is framed is vague and that before 
a seller can meet the price of a competitor, he has got to put himself 
in the position of the Federal Trade Commission and the Supreme 
Court and get legal advice, and whether he can get legal advice and 
tell them that he is absolutely safe or not, I do not know, but I doubt 
it very much. 

In fact, Judge Lindley of the district court in the A. & P. case said 
that the Robinson-Patman Act was not clear, and that he doubted 
whether any judge could really analyze that. That is a long time 
ago, but nevertheless lawyers for a great many years have not been 
able to give absolute, clear-cut opinions that sellers are absolutely 
protected by the law in certain acts. 

Senator Kerauver. Mr. Hardenbrook, if you would feel so keenly 
about not wanting anybody to follow a business practice that would 
substantially lessen competition or tend to create a monopoly, if they 
were about to do it, you would recommend that they get counsel, 
would you not, before they do something bad like that? 

Mr. Harpensroox. Senator, if I interpret your question to mean 
that if somebody was deliberately setting out to create a monopoly, 
they ought to seek counsel 

Senator Keravuver. I mean, if they had some question in their mind 
about whether they were following a practice that would substantially 
lessen competition or tend to create a monopoly, would you not recom- 
mend that they get counsel before they did some despicable act like 
that? 

Mr. Harpensrooxk. I should certainly think that any business enter- 
priser, if he feels he is going to fun afoul of the law, should consult 
counsel. 

Senator Kerauver. Yes, sir. 

All right. Thank you very much, Mr. Hardenbrook. Thank you 
for your statement, sir. 

Mr. Harpensroox. Thank you. 

(The prepared statement of Mr. Hardenbrook is as follows :) 

My name is Donald J. Hardenbrook. I am vice president of Union Bag & 
Paper Corp. and vice chairman of the Industrial Problems Committee of the 
National Association of Manufacturers. I appear today on behalf of that asso- 
ciation and my testimony is directed to S. 11, H. R. 1840, and S. 780, all of 
which are being considered by this subcommittee. 

The NAM is a voluntary membership corporation with over 21,000 members, 


small, medium, and large, the great majority of which come within generally 
accepted definitions of “‘small business.” 
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This association has consistently advocated and strongly endorsed adequate 
antitrust legislation and fair and effective enforcement of laws against monopoly 
and restraint of trade in the firm belief that free and open competition pro- 
vides the most positive assurance that the interests of the public will remain 
paramount. Accordingly, we have an interest in these bills and appreciate the 
opportunity afforded us to express our views thereon. 

As a matter of fact, in November 1948, NAM’s board of directors adopted 
a policy position dealing with the overall question of pricing. This position 
was revised in September 1954 and now states that: 

“The public interest requires the preservation of effective competition which 
is the basic regulating and directing force in our free economy. It is the 
inherent capacity of free and open competition to provide products to the con- 
suming public at the lowest possible prices. 

“Therefore, it is recommended that the applicable Federal laws be amended 
to assure the freedom of the individual seller to meet price and other forms 
of competition. The individual seller should have the right to determine the 
pricing methods independently in selling his products which he believes economi- 
eally sound and desirable, delivered or otherwise, whether or not such pricing 
methods are used by a competitor or competitors.” 

The bills now under consideration by the subcommittee stem from the Su- 
preme Court decision in the Standard Oil of Indiana case ( (1951) 340 U.S. 231). 
The detailed history of that lengthy proceeding has often been related before 
congressional committees. Hence I will review only briefly that background 
for the sole purpose of providing proper frame of reference for my testimony. 

Section 2(a) of the Robinson-Patman Act makes it unlawful for sellers en- 
gaged in commerce to discriminate in price between different purchasers where 
the effect of such discrimination “may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, or to injure,. destroy, or 
prevent competition with any person who either grants or knowingly receives 
the benefit of such discrimination, or with customers of either of them.” Un- 
der section 2 (b) after a prima facie case of price discrimination has been 
established by the Federal Trade Commission, the burden of rebutting it is upon 
the person charged. That section expressly provides, however, that nothing 
contained therein shall prevent a seller from rebutting such a case by showing 
that his lower price ““‘was made in good faith to meet an equally low price of a 
competitor.” 

The Trade Commission in the Indiana case had contended that meeting a 
competitor’s equally low price operated only to rebut a prima facie case made 
by a showing of sales at different prices, but was nullified by any affirmative 
proof of competitive injury caused by the challenged differential. A divided 
Supreme Court rejected this contention, however, and construed the meeting 
competition proviso as affording an absolute defense, incidental injury not- 
withstanding. 

It seems to us that there have been a number of popular misconceptions as to 
the meaning of the good-faith defense as construed by the Supreme Court. It 
thus seems desirable briefly to review that defense in light of the Indiana decision. 

In the first place, the defense is only available in a situation where a seller 
lowers his price for the sole purpose of meeting an equally low price of a com- 
petitor. It most certainly does not permit a seller to discriminate in price be- 
tween his customers for the purpose of driving a competitor out of business. 
As stated by the Supreme Court, “The defense in subsection (b) now before us, 
is limited to a price reduction made to meet in good faith an equally low price 
of a competitor.” Continuing, the Court declared that there is “plain language 
and established practice which permits a seller, through section 2 (b), to retain 
a customer by realistically meeting in good faith the price offered to that cus- 
tomer, without necessarily changing the seller’s price to its other customers.” It 
is thus apparent that the price reduction to meet a competitor’s lower price can 
only be used as a defensive measure and not offensively to gain an improper 
competitive advantage. 

Second, the burden of establishing good faith must be borne by the seller. The 
Commission is not required to establish lack of good faith. Thus the Trade 
Commission concluded in a letter of June 16, 1953, to the chairman of the Senate 
Judiciary Committee that “It is for the Commission to decide whether the seller 
has proved that he acted in good faith. The Commission does not have to prove 
the seller’s bad faith.” The Supreme Court, in the Indiana case, reaffirmed its 
statement in the Staley case (324 U. S. 746 (1945)), where it reasoned: 

“We agree with the Commission that the statute at least requires the seller, 
who has knowingly discriminated in price, to show the existence of facts which 

79800—-56 18 








268 TO AMEND SECTION 2 OF THE CLAYTON ACT 


would lead a reasonable and prudent person to believe that the granting of a 
lower price would in fact meet the equally low price.” 

It should also be emphasized that the Indiana decision has not created the 
crippling effects on competition which some had predicted. Quite the opposite is 
the case, according to the General Counsel of the Trade Commission who has said 
that “the Commission has issued an order to cease and desist in every case 
reaching it, in which the meeting-competition defense was raised.” In other 
words, not one seller has succeeded in justifying before the Commission a chal- 
lenged price discrimination under section 2 (b). It is thus apparent that the 
alleged urgent need for this type of legislation is mere fiction. 

H. R. 1840, which passed the House on June 11, 1956, contains a declaration 
of policy which is not included in 8. 11. Otherwise these two bills are identical 
and would write into law the argument of the Trade Commission in the Indiana 
case. Thus they propose to amend section 2 (b) of the Robinson-Patman Act so 
as to provide that the good-faith meeting of competition would not be a com- 
plete defense to a charge of discrimination whenever its effect may be substan- 
tially to lessen competition or tend to create a monopoly in any line of commerce. 
Hence for all intents and purposes, S. 11 and H. R. 1840 would nullify the good- 
faith defense and in our view thereby tend to stifle rather than promote 
competition. 

S. 780, on the other hand, seeks to make certain the right of a seller to 
meet competition in good faith without violating the Clayton Act’s prohibitions 
against discriminations in price or services or facilities. Thus S. 780 would 
enact into statutory form the interpretation placed on section 2 (b) by the 
Supreme Court in the Indiana decision. In addition, it seeks to make clear 
that it would not be a violation of either the Clayton or Federal Trade Com- 
mission Acts for a seller acting independently, to sell at delivered prices or 
to absorb freight to meet in good faith an equally low price of a competitor. 

In our view, passage of S. 11 or H. R. 1840 would in effect overturn the 
Supreme Court’s Indiana ruling and the law would then provide that meeting 
the equally low price of a competitor would not be a defense to a price dis- 
crimination charge, whenever such discrimination may be found by the Com- 
mission to have the probability of lessening competition or a tendency toward 
monopoly. 

Presumably, neither would the defense be available wherever there was in- 
cidental injury to competition, or, in other words, whenever a competitor of 
either the seller or buyer is injured. 

We are, of course, aware of the statements made by proponents of H. R. 1840 
and S. 11 that these proposals merely seek to modify the present defense as 
interpreted in the Indiana decision. Indeed, the House Judiciary Committee 
report on H. R. 1840 (Rept. No. 2202) declared that under this bill “It is in- 
tended that the good-faith defense is to be applicable where the injury is only 
to an individual competitor, but is not of sufficient effect that it may result 
in injury to the vigor of competition.” Standing alone, this statement indicates 
that at least some semblance of the good-faith defense would remain. Yet the 
House committee also said that in “appropriate cases * * * proof of injury 
only to an individual competitor would not preclude a finding that the effect 
of such injury may also be substantially to lessen competition or tend to cre- 
ate a monopoly.” 

Thus there would be no assurance that the good-faith defense will ever be 
available once a prima facie case of incidental injury is established. This 
would put the seller in an impossible position. If he is confronted with the 
necessity of meeting a competitor’s lowered price to hold a customer, he must 
ascertain, first, whether to do so would substantially lessen competition in 
any line of commerce or would tend to create a monopoly in any line of com- 
merce. Second, assuming a negative answer to the first two inquiries, he must 
then decide whether his lower price will result in a competitive injury to either 
his own competition or that of his customer and, if so, whether or not the 
fact that he made his price in good faith to meet a competitor’s equally low 
price would absolve him from charges of unlawful price discrimination under 
the abbreviated defense. In short, a seller would be compelled to perform 
the functions of the Trade Commission and the Supreme Court, whose decisions 
are seldom unanimous, before he could run the risk of trying to keep a cus- 
tomer through good-faith concessions in price. As a practical matter, therefore, 
the good-faith defense would be completely ineffectual since before a seller 
could arrive at the judicial judgments the law would require, his customers 
would probably have been lost. Such a legal straitjacket would no doubt lead 
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to a rigid and probably higher price structure throughout the American econ- 
omy and thus work at cross purposes to the Sherman Act philosophy of dynamic 
anc herd competition. As stated by the Attorney General’s Committee : 

“* * * we think that a seller’s right to meet a competitor’s prices by grant- 
ing price differentials to some customers without reducing his prices to all must 
remain an essential qualification to any antiprice discrimination law. For a 
seller constrained by law to reduce prices to some only at the cost of reducing 
prices to all may well end by reducing them to none * * *. Anything less, we 
think, would move the price discrimination statute into irreconcilable conflict 
with the Sherman Act.” 

Our view is the same as that of the Supreme Court which stated that the 
good-faith defense in the diluted form proposed by 8. 11 and H. R. 1840 would 
have “such little, if any applicability as to be practically meaningless.” In 
this same connection, the Trade Commission declared in its letter of June 16, 
1953, that “As a practical matter, this completely nullifies the defense, for it 
would then never be available to any seller, for the Supreme Court has already 
held that every substantial difference in price may injure competition.” 

We are aware, of course, that certain members of the Trade Commission have 
reversed themselves and now a 3-to-2 majority of the Commissioners favor 
enactment of H. R. 1840 or 8. 11. This change of position, according to Com- 
missioner Anderson, was brought about as a result of the decision of the Court 
of Appeals for the Seventh Circuit in the most recent ruling in the Standard 
Oil of Indiana case and the holding by the Court of Appeals for the Ninth 
Circuit in the Balian Ice Cream case. Certiorari has been denied by the Su: 
preme Court in this latter case. 

Commissioner Anderson, joined by Mr. Secrest, have now decided that these 
decisions “have changed the picture” and “made more difficult” the “successful 
administration” of the act. To us, however, the ninth circuit ruling in the 
Standard Oil of Indiana case seems only to represent a reiteration of the Su- 
preme Court’s 1951 ruling in that same prolonging proceeding. 

The Balian Ice Cream holding also substantially followed the High Court’s 
decision and in addition clarified some of the questions left unanswered in 
the Standard Oil case. 

First, it held that the “individual competitive situation,” referred to in the 
Staley and Standard Oil decisions, did not limit a seller to meeting lower prices 
on an individual customer basis, but instead the seller could lower his price 
to meet competition on a general or area basis. Thus in this case, Arden, with 
one exception, reduced prices on all of its ice-cream products to all of its 
customers in the Los Angeles area. This price cut, the Court declared, “was 
unquestionably necessary in the opinion of Arden to eliminate a great many 
of the chiseling cuts, special advantages and rebates given by competitors in 
this very area.” 

Second, the Ninth Circuit Court held that an accused seller, as a part of his 
good-faith defense, did not have the burden of proving “the lawfulness of the 
prices which it claimed to meet.” In our view, this conclusion is sound since 
any other construction would force a seller to compete at his peril. As stated 
in the Attorney General’s Report on the Antirust Laws, “A businessman who 
operates in the haste and pressures of the market cannot always prophesy 
whether the competitor’s price which he must meet may later be held unlawful; 
nor is overall antitrust policy furthered by information exchange programs to 
spread such knowledge among competitors.” 

Finally, it should be emphasized, the record in the Balian case shows that 
there was no price differential between competing customers of Arden since 
the same prices were offered to all buyers in the are? of competition. It should 
also be noted that the Balian case was brought by competitors, not customers, 
of Arden. Under these circumstances, the court indicated that “even if Arden 
had gone beyond the technical limits of meeting an equally low price of a com- 
petitor and placed the price lower than any competitor, it would not have been 
a violation of the statute.” Consequently we cannot see anything in the Balian 
decision which does more than apply the good-faith defense in a manner to foster 
competition rather than stifle it. 

In our opinion enactment of 8. 11 or H. R. 1840 would in fact hamper businesses 
of all sizes, small as well as large in their attempts to compete effectively 
and efficiently. In a competitive economy, a seller must be free to go into any 
and all markets and try to sell his products at the prevailing local market price. 
By the same token a seller must, in order to survive, be permitted to lower 
his price in order to meet prices offered to one or more of his customers by a 
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distant competitor or one just coming into his area. In doing so he is merely 
giving the customer a price which is already available to him. This freedom 
of action, the Trade Commission stated before its present change of views, 
“is not only indispensable to a competitive economy, to the protection of con- 
sumers, but is an essential armament for small-business men in their efforts 
to hold as well as develop their share of the market.” 

In our judgment, no business can compete actively and vigorously if its 
efforts to meet competition are to be judged, after the fact as proposed by 
these bills, on the basis of whether or not some competitor has been injured 
only to the extent of having his price met by a competitor. It seems to us 
that this would result in a series of local monopolies, with all their resultant 
evils rather than a dynamic economy as contemplated by the antitrust laws 
and our free competitive enterprise system. 

In addition to the stated purposes of these bills, to which we object, we are 
also fearful of what House Judiciary Committee Chairman Celler described 
as their “hidden meanings” which may present “many problems.” Thus he 
described H. R. 1840 as “very much like an iceberg” in that “You can see 
one-fourth of the iceberg, but possibly three-fourths of that iceberg is sub- 
merged and hidden.” Congressman Celler, even though supporting the bill, con- 
cluded that: “There are many things in this bill which may take many Supreme 
Court decisions to clarify, for example, the distinction between the injury clauses 
of section 2 (a) which are crucial in determining whether the good faith defense 
is applicable.” 

In view of the foregoing, we urge that unfavorable action be taken by the 
subcommittee on 8. 11 and H. R. 1840. 

We do, however, recommend that, wherever an accused seller is able to 
establish it, the good faith defense be made absolute. Thus we support the 
principle embodied in 8. 780, which is designed to write into stautory form 
the interpretation placed on section 2 (b) by the Supreme Court in the Indiana 
case. 


Senator Keravuver. The hearing this afternoon will be in room 318, 
in the caucus room, and we will start at 2 o’clock. The committee 
will stand in recess until that time. 

(Whereupon, at 12:30 p.m., the subcommittee recessed, to reconvene 
at 2 p.m., the same day, in the caucus room, Senate Office Building.) 


AFTERNOON SESSION 


Senator Lancer (presiding). The subcommittee will come to order. 

Call your first witness. 

Mr. Coriins. Mr. Welsh. 

Senator Langer. You may proceed. 

Mr. Sretey. Do you have a prepared statement with you? 

Mr. Wetsn. Yes, I have a prepared statement which was furnished 
to the staff. 

Senator Lancer. This statement will be printed in the record in 
full, and you may read from such portions as you may wish to refer 
to or summarize it. 


STATEMENT OF PHILIP F. WELSH, GENERAL ATTORNEY, ASSOCIA- 
TION OF AMERICAN RAILROADS 


Mr. Wetsu. If it would be agreeable with you, I should like to con- 
dense my statement into a somewhat briefer compass than the written 
statement itself, particularly in view of the fact that the matter that 
I intend to cover has been touched on this morning by other witnesses. 

Senator Lanarr. Very well. 

Mr. Wetsu. My name is Philip F. Welsh. I ama general attorney 
for the Association of American Railroads in Washington, D. C., and 
I appear today to express the views of that association with respect 
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to certain aspects of S. 11 and H. R. 1840, which are bills that would 
amend section 2 (b) of the Robinson-Patman Act. 

In the first place I should like to point out that the railroads are 
not engaged in the sale of commodities in interstate commerce, and 
they are not subject to the Robinson-Patman Act. And they do not, 
therefore, undertake to comment on a substantive merits of the good- 
faith defense to a charge of price discrimination or of the various 
arguments that have been made for and against that defense as it 
is now interpreted and applied. 

The railroads are concerned with some of the potential collateral 
consequences of these bills, and we would like to address ourselves 
briefly to those consequences and their seriousness. 

In the first place, the railroads believe as I suppose everyone does, 
that it is a desirable and good thing that there should be a national 
unified market in the United States, and that sellers and producers 
in one part of the country should have the ability to sell their goods 
and products in every other part of the country. 

In order to do that, they must engage in what is called freight ab- 
sorption. When these bills came on to be heard, it was apprehended 
on the part of the railroads that they might have the effect of weaken- 
ing the ability of sellers to participate in distant markets, might 
weaken their ability to absorb freight. 

And if the bills would have that effect, they would have a very 
harmful consequence for the railroad industry. 

During the hearings this morning it was brought out by the gen- 
tleman from the Federal Trade Commission, by Senator Kefauver, 
that it is not the intention of these bills in any way to change existing 
law with respect to the right of the seller to absorb freight in order to 
participate in distant markets. 

And those statement were gratifying and reassuring. The only 
thing I can do is to urge the committee respectfully to include specific 
assertions of that character in any committee report that might be 
drafted as the result of these hearings. 

Mr. Coxuins. Pardon me, your association takes no position either 
for or against the bills as such ? 

Mr. Wetsu. Assuch, I would say, “No,” Mr. Collins. We are appre- 
hensive about the bills. We want to strike a very strong cautionary 
note. 

I realize that the things I am saying are repetitive but the matter 
is of such very great importance that we thought a little emphasis 
would not do any harm. 

And the ability to absorb freight on the part of sellers is of great 
moment tothe railroads. The reason for that I think is obvious. The 
railroads are in preeminent degree an agency of long-haul mass trans- 

ortation. And their economies of operation and efficiencies are 
est realized in long-haul transportation. 

And anything that would minimize or reduce the ability of sellers 
and producers to participate in distant markets would lead to the 
development, we suspect, of local monopolies or limited access markets 
and the transportation out from such local or regional production 
centers would tend to be short-haul transportation. 

And we are very greatly concerned about that.. We think that that 
would be a bad thing for the industry. 
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To answer your question a little more specifically, Mr. Collins, if 
these bills should be construed as changing existing law with respect 
to freight absorption then I suspect the railroads might take a different 

osition. 
' Mr. Cottains. Which is not the intention of the sponsors. And you 
say your fears have been somewhat allayed by the statements this 
morning of Judge Gwynne and Commissioner Kern? 

Mr. Wetsu. Yes, sir. I thought those were reassuring statements. 
I would certainly hope that the committee report would contain state- 
ments of a similar tenor. 

That concludes my statement. 

Senator Lancer. Are there any questions, Mr. Seeley? 

Mr. Sretry. No. 

(The prepared statement of Mr. Philip F. Welsh is as follows :) 


My name is Philip F. Welsh. I am a general attorney for the Association of 
American Railroads in Washington, D. C., and I appear today to express the 
views of that association with respect to certain aspects of S. 11 and H. R. 1840, 
which are bills that would amend section 2(b) of the Robinson-Patman Act. 

The railroads are not engaged in the sale of commodities in interstate com- 
merce, and they do not, therefore, undertake to comment on the substantive 
merits of the good faith defense to a charge of price discrimination or of the 
various arguments that have been made for and against that defense as it is 
now interpreted and applied. The railroads are, however, concerned with some 
of the collateral consequences that might result from the enactment of H. R. 
1840 or S. 11 into law, and we desire to call the attention of this subcommittee 
to the potential seriousness of those consequences. 

The railroads are in favor of free competition on a national scale, with goods 
moving freely on a national market. The United States now has such a nationai 
market for goods and services, and I think it will be generally agreed that 
this fact has contributed in a most important way to the growth and prosperity 
that the country has enjoyed. An outstanding characteristic of the American 
economy is that all producers have unimpeded access to all market areas of the 
country in the sale of their goods. Eastern manufacturers compete freely 
in western markets and vice versa. In fact, this condition prevails among all 
areas of the country. 

As business is now carried on, a producer whose plant is located in one area 
may have customers in a variety of distant regions. In the course of competition, 
other producers whose plants are located nearer to the customer than the plant 
of the original seller, may offer that customer a lower price. The nearby producer 
has the obvious advantages of a shorter distance to market and lower trans- 
portation costs. In order to hold his distant customer the original seller must 
and often does reduce his own price to meet that of his competitor. Under 
existing law, he is perfectly free to lower his price to meet the competition if 
he does so in good faith. 

If sellers and producers are prevented from participating in distant markets 
because they are unable to reduce prices to meet those of their competitors, the 
sellers and producers who are located close to those markets may come to enjoy 
regional or local monopolies. They may be protected from the hazards of com- 
petition from more distant producers and sellers, and the buyers in those regions, 
including retailers and distributors, may be deprived of any choice between the 
goods of alternative sellers and reduced to dependence on a restricted source 
of supply. Among other things, the sellers and producers enjoying local or 
regional monopolies might lose in some degree the incentive to improve and 
progress provided by the stimulus of competition. ‘he whole development of 
our national economy has been opposed to any idea of regional or local monopolies, 
or protected markets to which a limited number of producers have access. Tradi- 
tionally, this condition has been found in the markets of Burope, where cartels 
have found acceptance and where numerous national barriers have heretofore 
prevented any real economic unification of the Continent. 

It is not entirely clear that 8. 11 and H. R. 1840 would have the effect of 
preventing sellers and producers from doing business in distant markets or of 
lessening their ability to do so, but it is entirely conceivable that they might 
lead to that result. We urge this subcommittee to consider carefully and to 
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move with caution before taking any action that might inadvertently accomplish 
such an end. The railroads are concerned with this possibility because it has 
been part of their function to join together all of the markets and producing 
areas of the United States as parts of a unified national economy. The railroads 
are in preeminent degree a long-haul agency of mass transportation. Their 
efficiency is most fully utilized and their economies of operation are best realized 
in the long-distance transportation of freight. If regional or local monopolies 
or limited access markets should develop, the transportation that would be 
performed from centers of production would tend to be short-haul transportation. 
To the extent that distant markets might be rendered inaccessible to sellers and 
producers, it is feared that the business of the railroads and the welfare of all 
who work for them and depend upon them would suffer. 

Senator Lancer. Thank you very much. 

Mr. Wetsu. Thank you. 

Senator Lancer. Call your next witness. 

Mr. Cotuins. Mr. Malcolm K. Whyte, counsel for the Fibre Box 
Association, accompanied by three men. 

Would you identify those gentlemen with you? 


STATEMENT OF MALCOLM K. WHYTE, COUNSEL, FIBRE BOX 
ASSOCIATION, CHICAGO, ILL.; ACCOMPANIED BY RICHARD N. 
HOERNER, JUSTIN D. HILL, AND DUDLEY MAXON 


Mr. Wuyte. Yes; the gentlemen with me are Mr. Dudley Maxon of 
Ohio Boxboard Co., Mr. Justin Hill, vice president of Lawrence Paper 
Co. of Lawrence, Kans., and Mr. Richard Hoerner of Hoerner Box Co. 
of Keokuk, lowa. 

Senator Lancer. Very glad to see you here. 

Mr. Wuyrte. I am counsel for the Fibre Box Association, a national 
trade association, whose members consist of manufacturers engaged 
in the manufacture of fiber shipping containers. 

The fiber box industry in 1955 manufactured approximately 95 
billion square feet of shipping containers, dollar vilen of a billion 
anda half. The output was produced by some 350 companies, owning 
and operating approximately 600 plants. ‘There is no monopoly situ- 
ation in this highly competitive business. The largest company in the 
business in 1955 only manufactured 6.69 percent of the total. And 
the 10 largest companies in 1955 manufactured an aggregate of only 
42.6 percent of the business, which was a drop from the 1954, when 
the 10 largest companies maufactured 44.2 percent of the business. 

Senator Lancer. Have you any foreign competition ? 

Mr. Wuyre. Not very much in the box business. Some in the raw 
material of the business—the raw material, the paperboard. 

Most of the fiber box plants in the country are what you would call 
small business. Most of them compete in their own local areas. They 
a perhaps, only within their own country. 

ome of them ship farther. Some of the very large ones ship 
sometimes 5, 6, 700 miles when they are trying to get rid of their 
volume, of their output and run full capacity. But the great bulk of 
the business, to a certain extent, is local. 

Now, the members of this association, most of whom are small- 
business men, are opposed to this bill and they are opposed to it on 
the ground that they think it will hurt the small box manufacturer 
more than it will the big one, and in general, they oppose the bill 
because it seems to them to becloud their right to compete freely, to 
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make a free decision as to whether they will pass up the business, or 
whether they will meet the competitor’s price. 

That. route is beclouded. 

Now, I have filed a formal statement here, and I do not want to 
extend it. I would just make one or two short legal comments and 
then introduce the gentlemen from the industry to tell you their views 
from their own practical experience. 

To my mind, I have practiced law for many years, both for the 
trade association and in private practice, and the Robinson-Patman 
Act is an act singularly to apply when the sale managers come in and 
ask you questions across the desk. 

One of the most troublesome questions has been this question of 
what constitutes injury to competition. And so far the courts have 
not been able to draw any distinction, and I think everyone agrees 
on that, between injury to a competitor, and injury to competition. 
Nobody knows just what that means. 

Congressman Celler says the decisions seem to take it rather equiv- 
alently. Ithink that is about his language. 

I had hoped that the first time anybody made a substantial amend- 
ment to the Robinson-Patman Act they would clarify that. 

Instead of it, this amendment goes on and again gets into this field 
of lessening competition. And I think that is rather unfortunate. 
It does not clarify this problem of what is the difference between the 
two, if any. 

Then another thing, it does not make too clear, although I gathered 
from Senator Kefauver this morning, perhaps some view on his part, 
as to just where the burden of proof is under this amendment. It is 
down sort of in the proviso clause. 

I think reading it some day the Federal Trade Commission may 
argue that the burden of proof is on the manufacturer who has the 
price variation to show it did not cause lessening of competition. 

There was some cliscussion in the House committee report the other 
way but it is not clear. And I think before it gets out of the Senate 
Judiciary Committee the committee should make clear where the 
burden of proof is on that subject. 

Mr. Cotirns. Didn’t you gather from the discussion this morning 
that everyone seemed pretty generally agreed that the burden of 
proof as far as proving a substantial lessening of competition was upon 
the Federal Trade Commission ? 

Mr. Wuyrte. In the clause of two-way, where you have had that 
language or similar language now since 1936, there have been court 
decisions both ways. The Federal Trade Commission contended for 
years, starting with the Moss case and on down, that the burden of 
proof was on the manufacturer to show that he had not injured com- 
petition. A number of cases decided that way. 

The more recent cases decide that the burden of proof is on the 
Government. 

The preponderance seems to be that way now. But it seems to 
me it should be clear—why not make it clear, instead of having 15 
or 20 years of litigation on that subject, like you had on the two-way 
provision. 

I do not see why we have to adopt this legislation that is cloudy 
on that very basic thing of where is the burden of proof. 
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I realize the conversation which partly some day will be studied 
in courts and they will say, “Well, the clear language of the law 
means this, and this conversation in the committee room does not 
control us”, the judge may say, or the Commission may repudiate it. 

You can imagine much litigation on that subject. I suggest that 
be cleared up. 

Mr. Couns. It can be cleared up by part of the legislative history, 
by the various reports. 

Mr. Wuyre. Yes. I have seen many cases where in the legislative 
history Justice Holmes said, “After all, we have to follow the language 
of the statute and not the history too much. The history sometimes 
we will look at, but sometimes when we think there is a contradiction 
we will disregard it.” 

I think it would be better to have it clear. 

Senator Lancer. I want to say, I agree with the witness on that. 
In drawing up this law it should be definitely clear. 

Mr. Wuyrer. Next there seems to be quite a contradiction that I 
cannot quite understand. Congressman Patman in explaining this 
law says, and Congressman Celler uses the same language, I have read 
the debates, that if you meet a competitor’s price in good faith, that 
is a complete defense, if you injure or destroy competition, but it is 
no defense at all if you lessen competition. 

Now at first blush that seems completely absurd to me. There is 
some attempt to say that lessening competition, I see in the House 
Judiciary report, means something different, more of a protracted 
affair, perhaps. 

But it seems to be the authors of this bill seem to intend, if you kill 
off your competitor, perhaps good faith is a defense. If you injure 
him, maybe it is a defense. If you kill him off, how can you do it 
without lessening competition ? 

But they say, substantially to lessen competition, then good faith 
is no defense. 

It seems to me it comes about as close to being a jumble as anything 
I have ever read. 

And I seriously urge that the Judiciary Committee of the United 
States Senate does not release that bill with that apparent incon- 
sistency in interpretation where the author of the bill seems to say 
that destroying competition isn’t as bad as lessening it. 

Mr. Srerry. Aren’t you giving a distorted interpretation to that? 
Aren’t you reading something more into it? Have you looked at the 
report accompanying H. R. 1840 on page 6? That was quoted this 
morning. 

Mr. Wuyrte. Yes, sir; I have read it. And it does not seem to me 
it entirely clears it up at all. It seems to me, and I want to make clear, 
that when we are tampering or changing the basic competition meth- 
ods of the manufacturers and merchants in the United States it should 
be clear. 

If destroying a competitor does not lessen competition, I do not 
know what does. And yet this committee report seems to say they 
are two different things. 

Destroying your competitor’s customers, they say, that your good 
faith may be a defense. But substantially lessening competition may 
not be a defense. The good faith will not be a defense when all you do 
is lessen competition. 
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Mr. Srertey. The quoted passage states that the concept, substan- 
tially lessening competition, intended to create a monopoly, ordinarily 
involves more than the mere injury, destruction, or prevention of 
competition with an individual market trader. 

You understand, do you not, that there may be an injury to a com- 
petitor which within a given market context may be of such magnitude 
as to constitute injury to competition within the meaning of the 
statute ¢ 

Mr. Wuyre. I can’t understand and I can’t believe the ordinary 
judge will understand your distinction that you put into this report. 

As I understand you to say now, if you kill off the competitor, maybe 
good faith is a defense, maybe it isn’t. 

Mr. Seetry. But if the competitor is a pigmy which could have no 
effect upon competition, that is insignificant. You would not com- 
pare that with the situation, let us say, where in certain industries 
there may be only two competitors, for example, where you injure one 
competitor you certainly have injured competition in that case; have 
you not? 

Mr. Seetey. Wouldn’t you draw a distinction between those two 
cases ? 

Mr. Wnyre. Iam not sure. The Standard Oil Case of California, 
you have used the language there, substantially to lessen competition. 
Justice Frankfurter in the Standard Oil Case of California says, in 
effect, that the words “substantially to lessen competition” mean any- 
thing more than nominally. 

Now, just what you are getting at, I do not know. Whether that 
just destroying one competitor, being dropped out of business, will not 
make it a lessening of competition, if substantially means anything 
more than nominally it certainly does. 

But anyhow, my point is this, that you have some things in the 
House report. I suggest that the legislation make it clear. I do not 
think it is clear, when Congressman Patman says that good faith is a 
good defense if you destroy competition but it is not a good defense if 
you substantially lessen it. 

Mr. Sretry. That isn’t quite an accurate statement. 

Mr. Wuyte. I think so. I can read it to you. 

Mr. Sretey. It destroys competition in a given situation. 

Mr. Wuyte. Congressman Patman said it himself. In some places 
he puts in the rest of the statute, or with a customer and so forth. 
Part of the time he does not. 

Mr. Sretey. The report—— 

Mr. Wuyrte. I was reading his answers that he made in the written 
answers that he made before the House Judiciary Committee. 

Mr. Srevey. May I ask this question? How do you understand 
that passage of the proposed bill, S. 11, would change the existing law 
in this regard? You understand, do you not, that this distinction 
exists in the law as it stands—the distinction between the two kinds 
of injury? 

Mr. Wuyte. Well, I have said when I started that that was one of 
the cloudiest parts of the present law and that I thonght it was time it 
be clarified rather than further beclouded. 

Mr. Seetey. How would the pending amendment further becloud 
it? That is what I would like to have you explain. 
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Mr. Wuyre. With the legislative history where Congressmen Pat- 
man and Celler get in these peculiar illustrations, for instance, here 
Congressman Patman says: 


The author of the bill recognizes under the bill good faith would be a complete 
defense under certain circumstances where the effect of the discrimination is to 
injnre or destroy competition. 


That is his statement. That is part of the congressional history, 
too. 

[ think it is all far from clear. 

Mr. Sertey. Your complaint, as I understand it, then is that the 
amendment does not go far enough. You would like to see the law 
changed further. You would really like to see the law changed, 
whereas this proposed bill does nothing more than to put an “except.” 

Mr. Wuyrte. No, I think it makes it a little worse. I do not think 
it improves it. I think it makes it worse. 

[ say, 1 do not want to protract my end of it, because I do not want 
to take the time away from these gentlemen. 

[ think it is unfortunate in that we are going to have to weigh 
effects, the sales manager and the president has the question, “Shall 
[ meet a competitor’s price?” He has to decide that today. Whether 
he is a lawbreaker or not, does not depend according to the Congress- 
man, Patman, on what he intends, on what is in his mind. He is not 
going to suffer punitive penalty of treble damages depending upon 
his viciousness, upon his wrongful act. It is only going to be deter- 
mined whether he is a lawbreaker or whether he is lawful, in meeting 
the competitor’s price, by judging the effects a couple of years later. 


[t seems to me it is an unfortunate position to put any businessman 
in. big or little. 


I would like to present Mr. Hoerner, to give his statement from 
the standpoint of his company and from the Fiber Box Association. 
(The prepared paper of Mr. Whyte is as follows:) 


I am counsel for the Fiber Box Association, and am filing this brief state- 
ment on its behalf in opposition to bill S. 11. 

The Fiber Box industry in 1955 manufactured approximately 95 billion 
square feet of shipping containers having a dollar value in excess of $1.5 
billion dollars. The output was produced by some 350 companies owning and 
operating approximately 600 plants. 

There is no monopoly situation in this highly competitive business. The 
largest company in the business in 1955 manufactured only 6.69 percent of the 
total, and the 10 largest companies in 1955 manufactured an aggregate of only 
42.6 percent of the business, which is a drop from 1954 when the 10 largest 
companies manufactured 44.2 percent. 

Many of the fiber box plants are small business and do not compete beyond 
their own local areas; others compete much farther. Due to the very nature 
of the business, there is severe competition in selling the boxes required by the 
individual customers, and competing bids are frequently sought and obtained. 
It is a daily question with manufacturers as to whether to meet a competitive 
price or whether to pass up the business. 

The members of this association are strenuously opposed to any law which 
would becloud in any way their right to meet a competitor’s price in good 
faith in a particular case. If the law is so cloudy that they can only safely 
meet a competitor’s price by cutting their price generally on all boxes of similar 
grade and quality, they will be quickly driven to bankruptcy. If the law is 
so unclear that they cannot meet a competitor’s price at all without passing 
up the particular business, they would also be losing out. 

I have spent many long hours and done my best over a period of years to 
advise the Fiber Box Association as well as many individual clients with 
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respect to the practical application of the Robinson-Patman Act. I have found 
that it is already extremely difficult to apply. 

One of the most difficult problems in applying the Robinson-Patman Act has 
been the question of what constitutes injury to competition, so that a price 
variation becomes an unlawful discrimination. The cases are far from clear. 
The courts and the Commission seem to have gone so far as to indicate that any 
injury to a competitor is injury to competition. A variation in price reducing 
the profit the customer makes by a minimum amount per unit, although still 
permitting him to compete vigorously, is an injury to his competition. Federal 
Trade Commission v. Morton Salt Co. (334 U. S. 37 (1948)). In any event, the 
meaning of injuring competition is unclear and should be clarified by a statute 
to eliminate the confusion that the cases in the courts and the Federal Trade 
Commission developed. The question is now so vague that a finding of the 
I‘ederal Trade Commission that competition is injured cannot be tested by any 
generally recognized criteria. The vagueness puts the Federal Trade Com- 
mission in a position of almost unlimited and unrestricted power. It would be 
my belief therefore that the time has arisen when this question should be an- 
swered. The proposed amendment aggravates rather than alleviates the sit- 
vation. It permits you to meet a competitor’s price but if challenged you must 
take the burden of proving that you did so (a) in good faith and (b) that it 
did not lessen competition. Congressman Patman in the debate in the House 
on bill H. R. 11 stated that it was a complete defense if you met a competitor’s 
price in good faith and you just destroyed the competition, but it was not a 
defense if you lessened competition. As he is the author of this bill, the most 
incomprehensible construction will have much force in the interpretation of the 
amendment if it becomes law. 

Our association opposes the adoption of an amendment which will add such 
confusion to a law, which is a necessary tool and measuring stick in transac- 
tions almost every day in the sales manager’s office of a box manufacturer. We 
request that this committee give this proposed amendment full and careful 
consideration. 

The Fibre Box Association is presenting several witnesses who are practical 
manufacturers of shipping containers who will likewise advise your committee 
of their desire and the desire of the members of the Fibre Box Association to 
maintain by clear language their right to compete instead of having this right 
further confused and obscured. 


Mr. Horrner. Mr. Chairman, I have a prepared statement which 
] hope will cover my personal viewpoints and my personal experience 
in connection with my business to date and how I feel this might affect 
any business. 


I am Richard N. Hoerner, president of Hoerner Boxes, Inc., Keokuk, 
Towa. 

I am appearing in opposition to 8. 11 on behalf of my company and 
the Fibre Box Association of which I am now a director and a past 
president. 

My company was founded 36 years ago, in Keokuk, Towa, as a 
single plant engaged in the manufacture of fiber shipping containers. 

I became a salesman for the company in June 1924, and have been 
president of it since 1937. The company has grown steadily and I 
would say quite substantially over the years. 

We now have full size modern and efficient corrugating plants in 
Keokuk, Iowa, Minneapolis, Minn., Sand Springs, Okla., and Fort 
Worth, Tex. 

We also have small-size plants known as sheet plants in Ottumwa 
and Des Moines, Iowa, North Little Rock and Fort Smith, Ark., and 
Sioux Falls, S. Dak. 

Our head office is still Keokuk. Our company is owned by about 
160 stockholders, 60 percent of whom are employees of the company. 
We now employ about 700 persons. 
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While we have grown, we are still what I believe your committee 
would call a small business. In the year 1955 we sold 1.36 percent 
of the total fiber boxes sold in the Uinted States, which is a pretty 
small amount. 

We are probably about 15th in size in the United States. Most 
of the companies that are larger than we are integrated and have the 
advantage of owning their own mills for the manufacture of board 
and also have pulpwood acreage to supply the mills. 

Hence, in order to survive, we must buy our board from the mills 
at the market price and compete with the larger and more fully inte- 
grated operators. We compete in an industry that probably has 
about 350 manufacturers who operate 600 plants in the United States. 

Our company’s business is mainly in the Central and Southwestern 
States. In other words, we are small-town folks, and not Wall 
Streeters. 

In the shipping-container business, freight is an important item 
and, therefore, the manufacturers tend to concentrate in the larger 
manufacturing communities in order to supply the various consumers 
within an area, generally speaking, of perhaps two or three hundred 
miles. 

Frequently, however, some container manufacturer needing addi- 
tional tonnage will reach out and ship a much greater distance in 
order to get the added volume, and to do so he will frequently not only 
absorb the added freight rate penalty, but will cut the price in order 
to get a customer well outside of his normal trading area. 

Notwithstanding the severe competition of the larger integrated 
companies over the years, our company has prospered. Our formula 
was to develop a high grade ind energetic executive personnel, to 
secure an efficient and loyal labor force, to give our customers the best 
of service, and to continually reduce our costs. 

By doing all these things we have been able to compete vigorously 
through all the 30 years of our corporate life and to grow contin- 
uously, notwithstanding the fact that we are in an industry where 
competition is energetic and varied to the point that the profit margin 
of many companies often gets down to the level of their costs or below. 

I am not a lawyer, but over the course of the years I have tried to 
understand the laws applicable to the merchandising problems of 
this company and, in particular, have struggled with the Robinson- 
Patman Act since 1936. 

I am continually confronted with questions under that act. The 
shipping containers sold to different customers are sometimes greatly 
alike. Sometimes they vary slightly ; sometimes they vary more. 

The Robinson-Patman Act says I must charge the same price for 
shipping containers of like grade and quality. This presents an un- 
ending problem for my sales manager in pricing our product. 

The act also provides that we may defend a claimed discriminatory 
price on the ground that we met a competitor’s price in good faith. 
Purchasing agents will frequently tell us that our competition is sell- 
ing at a certain price, let us say $5 a thousand boxes cheaper than we 
are. Sometimes he will give us the name, sometimes he will not. 

Sometimes you are sure he is telling the truth, sometimes you have 
some doubts and have the feeling that he is bargaining. What do I 
tell my sales manager when he asks me whether he can meet the price 
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that the purchasing agent claims our competition has quoted? I tell 
him to get a letter from the purchasing agent. 

He says the purchasing agent will be insulted and refuse; we will 
lose the customer. What do we do then? These problems in various 
forms must be answered every day. 

I have listened to my company and its trade association Jawyers 
many times and I find that we are not allowed always to meet a com- 
petitor’s price. If the competitor’s price is unlawful we are not 
supposed to meet it. 

But how do we know whether it is unlawful or not? Who is going 
to tell a manufacturer selling shipping containers in Keokuk whether 
the price of one of his giant competitors is lawful or unlawful ? 

When will he find out the answer? His sales manager wants a 
decision that day, not later. I cannot have a mock trial on the ques- 
tion as to the lawfulness or unlawfulness of my competitor’s price. 

Then, too, we have always wrestled with the question of quantity 
discounts. There are many savings in selling large volumes to large 
accounts; sometimes these appear in strict cost accounting and some- 
times they do not. 

We are told by our lawyers, however, that the decisions of the Fed- 
eral Trade Commission and the courts have made an attempted cost 
justification almost impossible, since the tendency is not to apply the 
ordinary rules of cost accounting that businessmen and accountants 
use, but instead to require installation of an overrefined system which 
nobody quite understands and which is certainly not practical as a 
business matter. 

I am citing these features of the Robinson-Patman Act so that you 
will know how difficult our problem already is. I am told that almost 
every commentator who ever wrote on the law says that it is confusing, 
that it is inconsistent with the Sherman Act, that the Sherman Act 
seems to want “tough competition” and the Robinson-Patman Act 
wants “soft competition,” that the more you try to follow the Robinson- 
Patman Act the closer you may get to violating the Sherman Act. 

I am not equipped, however, as a businessman, to get into these re- 
finements; but I want toemphasize to you the fact that I think everyone 
agrees that the Robinson-Patman Act is already a very confusing piece 
of legislation and extremely difficult for a businessman to apply to the 
daily problems that he must answer when his sales manager comes in 
and wants a decision. 

In preparation for this talk I have gone through the House of Repre- 
sentatives debate of June 11, 1956, on bill H. R. 1840. That bill was 
fathered by Congressman Rogers. 

At the last minute in the House, the preamble to H. R. 11, which was 
the bill introduced by Congressman Patman, was added to H. R. 1840, 

So, in a sense, Congressman Rogers and Congressman Patman are 
the two chief authors and proponents of this new bill. The bill adds 
an amendment to the Robinson-Patman Act which says in effect that 
the good-faith meeting of a competitor’s price shall not be a defense 
where— 
the effect of the discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce. 

We are not concerned with monopoly in the fiber box business since 
the business is divided among about 350 manufacturers operating 600 











TO AMEND SECTION 2 OF THE CLAYTON ACT 281 


plants and no 1 manufacturer last year sold as much as 7 percent of 
the total production of the industry. 

But I am much disturbed as to what the clause “substantially to 
lessen competition” means and how it applies to my company. As | 
have said, | have read the debate to find out. 

Congressman Patman in his speech to the House made an explana- 
tion of what his amendment will do that to my layman’s mind seems 
almost absurd on its face. 

Congressman Patman after due consideration of a question by Mr. 
McCulloch answered as follows (Congressional Record of June 11, 
p. 9018) : 

Mr. McCu.tocn. If the effect of the discrimination is to injure, destroy, or 
prevent competition and it is done in good faith, is that a complete defense on 
the part of the person who does it? 

Answer. Yes, if the effect of the discrimination does not go further and be of 


a nature which may substantially lessen competition or tend to create a monop- 
oly, the good-faith defense will be complete. 


He then goes on to say, and his reference to the “author” of the bill 
is apparently to himself (Congressional Record, June 11, p. 9018) : 

The author of the bill understands that the difference between the variously 
stated adverse effects is a difference of degree, and not a qualitative difference. 
In other words, the effects of a discrimination may be of the kind which prevents 
competition, but if the effects are of sufficient severity and substantiality, the 
courts may well rule that the effect substantially lessens competition. 

Thus, as I understand it, if you injure or destroy competition but 
you show it was done in good faith in meeting a competitor’s price, you 
have a full defense. 

But if you “substantially lessen competition,” good-faith meeting of 
a competitor’s price is not a defense. This sounds almost beyond 
comprehension. 

Almost any ordinary person would believe that destroying compe- 
tition was a worse offense than lessening competition, but apparently 
that is not so under this topsy-turvy proposed legislation. 

Just so that it is clear that this answer of Mr. Patman in construing 
his own bill are not a mere slip or inadvertence, I am quoting another 
answer to a question put to Mr. Patman in the committee hearing in 
the House and inserted in the record by him (p. 9019) : 

Mr. Matetz. Your bill, then, recognizes that good faith under certain cireum- 


stances where the effect of the discrimination is to injure or destroy competition 
should be a complete defense. 


Answer. The author of the bill recognizes that under the bill good faith would 
be a complete defense under certain circumstances where the effect of the dis 
crimination is to injure or destroy competition. 

Later on the Congressman seems to indicate that conduct producing 
a sharp sudden death to a competitor is not a violation while a course 
of conduct producing a lingering illness is something that the Fed- 
eral Trade Commission might use to institute a proceeding (see p. 
9020), because in practice the Commission would not bother with a 
mere transitory single event. 

In analyzing the bill the very able chairman of the House Judiciary 
Committee construes the bill the same way Congressman Patman does. 
In his statement he said (p. 9025, Congressional Record) : 

It is important to note, however, that the good faith provision of section 2 (b) 
is still preserved as a complete defense to a charge of discrimination when the 
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effect of the discrimination falls short of the requisite substantial lessening of 
competition. 


Good faith, for instance, would still be a complete defense to a discrimination 
where the effect of the activity may be to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them. 

Now, just how do I apply this proposed law to my business. My 
sales manager in Arkansas comes in and he says one of our large 
competitors who has never traded in the Arkansas area before is trying 
to introduce his product to one of our good customers at $2 a thou- 
sand under our already very reasonable low margin price. 

Ile asks me what he can do. He tells me he is sure of his facts be- 
cause the purchasing agent showed him the quotation. How do I 
apply the new amendment ? 

[ tell him that under the Robinson-Patman Act he has the right 
to meet a competitor’s price in good faith. But let us suppose this 
amendment has gone through, then I tell him that he can do it in 
good faith even if it destroys competition, but he must not do it if it 
“lessens” competition. 

If that answer does not cause him to lose all faith in my sanity, he 
will no doubt ask for further explanation. I tell him that the com- 
petition we are worrying about is that our customer may in turn, be- 
cause he gets cheaper boxes, sell the product cheaper than some com- 
petitor of his. 

Do we know what the customer is going to do and how much the 
customer’s competitor is going to be hurt ? 

Well, the answer would be no, we don’t know. Does that excuse us? 

Congressman Patman says no. He says it isn’t what you think it 


is, what the effects turn out to be. On page 9019 of the Congressional 
Record, Congressman Patman says: 


Answer. The question of the seller’s intent does not enter into the prohibition 
set out in section 2 (a) of the act. It is the intention of the act to place the 
standards of illegality as much as possible upon the effects of the discriminatory 
practice, rather than upon what may be in the mind of the corporation engaged 
in the discriminatory practice. 

The matter of intent may, however, enter into the question of whether or not 
good faith is shown—this is difficult to say—the matter of what constitutes good 
faith has become greatly confused and different people inevitably have widely 


different ideas about it. 

So I have to tell the sales manager that it will be the effect of our 
decision—which may not develop for some months or years—that 
will make our conduct lawful or unlawful. 

Of course, he reminds me that the decision has to be made today 
and we will not know the effects until much time has lapsed. 

Then I tell him that somewhere in the debates the Congressman said 
that his amendment wouldn’t apply to a transitory transaction. 

But the sales manager then reminds me that most of our orders are 
sold for a 60 or 90-day supply and we often extend them to a 6-month 
supply. Our product is not a day-by-day sale and purchase. 

Is that a transitory effect, he asks, or is it a long time effect of lessen- 
ing competition, if our customers use our low price to reduce the sell- 
ing price of his packaged article in competition with someone else? 

When we get into this quandary we send for our lawyer. I have 
discussed this with my hometown Keokuk lawyer and asked him if 
we get into trouble before the Federal Trade Commission or are sued 
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for treble damages who will have the burden of proof on this lessen- 
ing of competition question. 

He says he does not know, that the bill doesn’t say, but that the 
implication is that the burden would be on our little company to prove 
that it didn’t lessen competition. 

I asked him whether he would undertake such a problem if we got 
into trouble, and he has frankly stated that it would be way beyond 
his experience; that we would have to have industry surveys, that we 
would have to retain specially trained counsel who have practiced 
before the Federal Trade Commission or in antitrust matters, that 
they would be very expensive, and that we would probably be beaten 
anyhow because the Federal Trade Commission ordinarily decides in 
favor of itself when it has brought a complaint. 

I then tell the sales manager that we have a tough nut. What 
should we do; hadn’t we better pass up the business? 

He says, Well, if we do that in every case where a raid is made on 
one of our accounts by one of the larger companies situated far away 
from us, we will lose one customer after another throughout our whole 
territory and eventually we will shrivel up and decline. 

So, I then ask the only question left. Why don’t we reduce our price 
to the same level to all our customers buying similar boxes in this 
particular market so that no one can accuse us of discrimination ? 

He then says, well, boss, you know better than I do that if we do 
that in all our markets when we are faced with a competitive price on 
a particular account we will be down in a very little time to a bank- 
ruptcy level. 

Ve cannot reduce our entire price level to all our customers buying 
similar boxes every time someone wants to raid one of our customers 
without dire results. 

The latter alternative I was shocked to find, was the one that Con- 
gressman Rogers, one of the proponents of the bill, wants. He 
frankly stated in the House that his idea was that this bill would tend 
to make manufacturers reduce their entire levels when they meet with 
sharp competition. 

He says, on page 9028, Congressional Record : 

There are those who argue that we should follow the opposite course and per- 
mit sellers to meet competition by means of discrimination. Otherwise, they 


warn, the seller is placed in an “economic straitjacket,” may not reduce its prices 
at all, and the consumer will suffer. 


On the basis of both logic and experience this argument must be rejected as 
unsound. Is it not more reasonable to assume that vigorous price competition— 
which revitalization of the Robinson-Patman Act will help insure—would compel 
the concern in question to make its price reductions available to all competing 
buyers in the market? This, I would emphasize, is the only reliable method for 
protecting the interests of the consumer. 

It is apparent that Congressman Rogers dislikes all manufacturers, 
including small ones, because if we have to reduce our price level 
throughout our whole market every time we are met with a competi- 
tor’s price on one of our accounts, we cannot exist for very long. 

If this bill goes through, then, we are going to be compelled, that is 
my sales manager and myself, to try to decide whether we can meet a 
competitor’s price in good faith and to try to apply distinctions such 
as that in meeting a competitor’s price we can destroy competition but 
we can’t lessen it. 


79800—56——19 
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It seems to me that I have said enough to show that the bill bristles 
with problems. Congressman Celler said, with respect to the obvious 
lack of clarity of the proposed amendment (Congressional Record, 
p. 9027) : 

You must cast the ballot of decision. I have given serious consideration to the 


matter and as I indicated before, this bill has many hidden meanings ; it presents 


many problems. I may be wrong, though I doubt it, but it is very much like an 
iceberg. 


You can see one-fourth of the iceberg, but possibly three-fourths of that ice- 
berg is submerged and hidden. There are many things in this bill which may 
take many Supreme Court decisions to clarify, for example, the distinction 
between the injury clauses of section 2 (a) which are crucial in determining 
whether the good faith defense is applicable. 

Somebody may suggest that I should not worry, that the Federal 
Trade Commission after all will not proceed except in the aggravated 
cases. They also say that everybody will probably be violating the 
act anyhow to a greater or lesser degree and it will become like the 
prohibition law. 

However, I am told by my lawyers that the penalty of a cease-and- 
desist proceeding of the Federal Trade Commission is not the only 
danger, but the Robinson-Patman Act can be privately enforced by 
treble damage actions; and in our industry I am told that such claims 
have been made and settlements have been paid. 

In other related industries, such as the can industry, there have been 
large court judgments awarded. I do not want to run the risk of 
treble damage actions and have the court say that we would have had 
a good defense if all we had done was to destroy competition when we 
met the price, but that we also “lessened competition”, or some other 
legal mumbo jumbo, so we have to pay. 

I would like the privilege of conducting my business down in Keo- 
kuk, Iowa, so that I can understand what I am doing when I make a 
decision as to whether I meet a price or whether I don’t, and I do not 
want to have to wait to see the effects of it, as Congressman Patman 
says I have to, before finding out whether I am a lawbreaker or not 
and whether or not I am running the risk of a treble damage action. 

The Robinson-Patman Act is a confusing act. The Senate of the 
United States is the world’s greatest deliberative body. The Judiciary 
Committee of the Senate is composed of the leading lawyers of the 
Senate. 

It is my respectful suggestion that this committee recognize the un- 
soundness of this proposed legislation and either eliminate it entirely 
or at least make it understandable so that a middle western manufac- 
turer can apply it in the everyday problems of his business as an 
American citizen should be able to do. 

Senator Lancer. Are there any questions? 

Mr. Sretry. No questions. 

Senator Lancer. Are there any questions? 

Mr. Cotrrns. No. 

Senator Lancer. Any questions, Senator Kefauver ? 

Senator Krrauver. I have no questions. 

Senator Langer. Thank you very much. 

Mr. Wuyrte. I would like to present Mr. Justin D. Hill, who is 
vice president of Lawrence Paper Company of Lawrence, Kans. 

Mr. Hii. I have submitted a statement. 
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I am Justin D. Hill, vice president of the Lawrence Paper Com- 
ay of Lawrence, Kans., and appear for my company and for the 

ibre Box Association, of which I am a member. 

My company is engaged in the manufacture and sale of fiber ship- 
ying containers and has been in continuous operation in Lawrence, 
<ans., for approximately 78 years. 

It is one of the smaller companies in the business. I understand 
there are approximately 350 fiber box manufacturers throughout the 
country operating perhaps some 600 plants. 

Our small company last year, according to trade association statis- 
tics, manufactured one-third of 1 percent of the shipping containers 
in the country. I would suppose that there were at least 50 or 75 
companies who made more shipping containers than we did. 

Annexed to our box manufacturing plant we have a small paper- 
board mill for the making of paperboard for shipping containers. It 
manufactures about 35 tons a day, which is about one-third of the 
amount of board we need for our boxes. 

I am told that our mill is the smallest mill engaged in the manu- 
facture of container board in the United States. I think it is clear 
that I am a representative of what normally is called small business 
rather than big business. 

A shipping container company sells in local areas, and because 
freight is a major problem its chief markets are likely to be within 
200 or 300 miles of its plants. 

However, large operators with great volumes frequently reach out 
600 or 700 miles, or even more, particularly when they feel they need 
the increased volume to fill their plants, and on such occasions they 
will make a drive on one or more of our best customers. 

We have competed for several generations against larger manu- 
facturers in the shipping container business who are operating in 
our general territory and also, as I have said, from more distant 
points and we have done it successfully notwithstanding our size, 
oe keeping our overhead small, by keeping our own costs down, and 
by giving our customers a degree of service that they cannot get from 
the larger manufacturer farther removed. 

The Robinson-Patman Act was passed to protect the grocer, the 
druggist, etc., from the operation of the suppliers catering to the 
chains, who may be ordering a large number of small items at a cost 
of $5. If he had to check those small items by phoning Kansas City 
he would use up his margins in checking price. 

In the box industry the average price is between $200 and $300. 
Our customers not only can but do spend the money for phone calls 
to call our competitors and check our prices. 

We have about 2,000 customers. It is rather a regular procedure 
to decide whether we are going to meet the competition of the bigger 
companies operating in our territory. Our chief territory is Kansas 
City, Oklahoma, Colorado, Nebraska, and Iowa. 

In every one of these markets we compete with two or more com- 
panies who are bigger than we are. The only way we can get business 
against their direct competition is to have the customers who like our 
service and our quality to give us the opportunity of meeting the 
quoted prices of these big competitors. 
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It isn’t a very small amount of our business that we get because 
we meet somebody’s price. We get a large amount of business because 
of the small manufacturer giving prompt service, we meet or are 
given the opportunity of meeting these larger manufacturers who are 
operating in every territory that we service. 

Twice since World War II giant outfits in our industry have put 
plants in or near our territory. And then these plants have proceeded 
to buy their way into the market by quoting prices below cost. 

Since before putting the plants in the company had no business in 
that territory, I am told this is perfectly legal. We are faced with 
the exact situation that Mr. Gwynne outlined this morning of a big 
competitor quoting a price not only below our cost but below his, in 
our territory, and it is vital to us to be able to meet that price. 

If they say, as this morning, it is legal to meet that price he is quot- 
ing it in one area, say the Kansas City market, how many am I going 
to decide when you get out of the Kansas City market into the Omaha 
market. 

Certain towns in northern Kansas are on the rocky land that runs 
into Omaha. They tend to get their boxes out of the city of Omaha. 
If you try to do it on the State lines we have customers in Kansas 
City, Kans., and right across the State line in Kansas City, Mo. 
Certainly it is not fair to draw the line there. 

But if I am going to meet this competition in one market, I must 
draw the line somewhere or I must meet it in all of our markets. And 
I think it is unfair to me to have to draw the line some place and say, 
“Well, we are going to cut all of our prices up to this line but across 
the street we are not going to cut the prices.” That is the Omaha 
market. 

Certainly, as a small manufacturer, we do not want to get into this 
position and we want to know when we quote the price that we are 
doing a legal act. We feel that both in the wages we are paying our 
community relations, that we have helped to ‘build our community 
and that we have helped to build America. We want to keep on 
doing that. We don’t want to find out that inadvertently we have 
cut a price, made by one of our giant competitors, or met that price 
made by them, and have violated the law. 

And we hope that before this bill is passed that that item will be 
cleared up for us so that we can feel free to meet the competition of 
these big companies that are constantly trying to take our business. 

If we can do that, we have no fear of the future. 

(The prepared statement of Mr. Hill is as follows :) 

I am Justin D. Hill, vice president of the Lawrence Paper Company of Law- 
rence, Kans., and appear for my company and for the Fibre Box Association, 
of which I am a member. 

My company is engaged in the manufacture and sale of fiber shipping con- 
tainers and has been in continuous operation in Lawrence, Kans., for approxi- 
mately 78 years. It is one of the smaller companies in the business. I under- 
stand there are approximately 350 fiber box manufacturers throughout the 
country operating perhaps some 600 plants. Our small company last year, 
according to trade association statistics, manufactured one-third of 1 percent 
of the shipping containers in the country. I would suppose that there were 
at least 50 or 75 companies who made more shipping containers than we did. 
Annexed to our box manufacturing plant we have a small paperboard mill for 


the making of paperboard for shipping containers. It manufactures about 35 
tons a day, which is about one-third of the amount of board we need for our 
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boxes. I am told that our mill is the smallest mill engaged in the manufacture 
of container board in the United States. I think it is clear that I am a repre 
sentative of what normally is called small business rather than big business. 

A shipping container company sells in local areas, and because freight is a 
major problem its chief markets are likely to be within 200 or 300 miles of its 
plant. However, large operators with great volumes frequently reach out 600 
or 700 miles, or even more, particularly when they feel they need the increased 
volume to fill their plants, and on such occasions they will make a drive on one 
or more of our best customers. 

We have competed for several generations against larger manufacturers in 
the shipping container business who are operating in our general territory and 
also, as I have said, from more distant points and we have done it successfully 
notwithstanding our size, by keeping our overhead small, by keeping our own 
costs down, and by giving our customers a degree of service that they cannot get 
from the larger manufacturer farther removed. 

The Robinson-Patman Act was passed to protect the grocer, the druggist, etc., 
from the operation of the suppliers catering to the chains. The shipping con- 
tainer business has nothing to do with this type of problem. We sell our con- 
tainers to manufacturers who need them to package their products; we sell them 
to canners, to brewers, and to many other people. Chain stores and the like 
have nothing to do directly with us. 

Our competition is vigorous, and due to the efficiency in our industry, our 
statistics show that since 1934 our prices have risen somewhat less than the 
general rise shown by the All Commodity Index of the Bureau of Labor Statistics. 
Our margins are small, but fortunately there is a growing demand because of 
the continually increasing use of shipping containers that has helped us. 

The Robinson-Patman Act has already been a good deal of a nightmare to 
many of us in the fiber box industry. The customer will ordinarily get bids from 
a number of manufacturers and we are continually confronted by our customers, 
telling us that someone has cut our price, and asking if we will meet it. We 
have in the neighborhood of 2,000 customers who are almost all constantly check- 
ing our prices with competitors. In our judgment there are very few who do not 
so check. A large part of the time we do not know, but can only guess, whether 
the customer is being entirely frank, but we have tried as bet we can to decide 
that question in good faith. 

We have found an almost infinite number of questions on this matter of meeting 
a competitor’s price. It is almost a daily problem in my little company, and it is 
certainly a daily problem in every larger company, for the sales manager to decide 
whether to meet a competitor’s price or to pass up the business. Up until now 
we have thought that we were entirely safe in deciding to meet a competitor’s 
price, if we acted in reasonably good faith. This new amendment, as I under- 
stand it, will take away our good faith defense if the effect “of the discrimination 
may be substantially to lessen competition.” 

I understand that under this proposed amendment the burden of proof would 
be on us not only to prove our good faith in meeting the price but to show 
that it did not lessen competition. I am told by our lawyers that the words 
“lessen competition” are far from clear under the law as it now stands. They 
tell me that some cases indicate that any injury to any competitor is con- 
sidered an injury to competition. On the other hand, I have seen a statement 
by Congressman Patman that says good faith is a complete defense even if you 
injure or destroy competition, but it is not a defense if you leesen competition. 

Certainly, I as a small manufacturer, do not want to get in the position 
where I am confronted by the alternative of either passing up the business 
because I dare not meet my competitors’ price, or having to lower my whole 
price level on all boxes of the same grade and quality. Either course would 
spell the failure of this small company. If we have to give up customer after 
customer every time a competitor lunges at him, or if I have to lower my 
whole price level to all customers buying similar boxes in order to retain 
a particular customer, with the thought that that is the only way of being 
safe from FTC procedures, or worse yet, a treble damage case, then obviously 
bo already confusing Robinson-Patman Act will be made even more con- 
using. 

Our chief markets are Kansas City, Oklahoma, Colorado, Nebraska, and 
Iowa. In every one of these market areas we compete against two or more 
much larger companies. The only way that we can get business against their 
direct competition is for customers who like our service and quality to give us 
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the opportunity of meeting the prices quoted by these large competitors. If we 
are not allowed to meet such prices freely, I do not know how we could 


continue. We are not nearly big enough to dominate any one area where we 
could set a market. 


The suggestion has been made that with this amendment the law will be 
worse than the Prohibition Act, which everyone understood and almost everyone 


violated. This law, if amended, no one will understand and everyone will 
violate. 


I respectfully urge that this committee give long and careful scrutiny to this 
amendment and reject it, as obviously it will confuse an already difficult statute. 
I urgently suggest that the committee give thought to clarifying the statute 
as it now stands rather than add new material which will have the effect 
of confusing it further. 

Senator Lancer. Any questions, Senator Kefauver? 

Senator Kerauver. I do not believe so, Mr. Chairman. 

Senator Lancer. Any questions? 

Mr. Sretey. No. 

Mr. Cotx1ns. No questions. 

Senator Lancer. Thank you very much. 

Mr. Couurns. Thank you. 

Mr. Wuyre. I would like to present Mr. Dudley Maxon who is 
president of the Ohio Boxboard Co., of Rittman, Ohio. 

Senator Krrauver. Before he testifies, Mr. Collins tells me that we 
have thousands of telegrams from individuals asking to testify, largely 
from the category of the various industry representatives that we 
have heard. 

He further says that our staff is so tied up that we haven’t had 
facilities yet even to answer all of the telegrams, there have been so 
many of them coming in. And he wanted the public to know that it 
is not because we have not wanted to answer them, but we haven’t the 
staff to do it yet. 

We are trying to be fair about this and get every viewpoint of every 
industry that is affected, but ne it will not be possible to hear 
every individual in every seein 3ut we will try to get repre- 
sentatives of every industry, with all points of view. 

And it is our hope, after Senator Candaast testifies on Tuesday, to 
close the hearings at that time. We are setting aside Friday and next 
Tuesday for the further hearings. 

Thank you. 

Senator Lancer. That will be entirely satisfactory, Senator. You 
may proceed. 


STATEMENT OF DUDLEY MAXON, PRESIDENT, OHIO BOXBOARD CO., 
RITTMAN, OHIO 


Mr. Maxon. I am Dudley Maxon, president of the Ohio Boxboard 
Co. located in Rittman, Ohio. 

I am appearing in opposition to S. 11 on behalf of my mneeny and 
the Fibre Box Association of which our company is a member. 

In 1955 we sold about 1.10 of the fiber boxes which were sold in the 
country. I do not know whether that makes us a small company or a 
medium sized company. Certainly I do know that we are not big 
enough particularly to affect the situation one way or the other. 

We are located in a number of locations. We have our main plant 
at Rittman. We have 6 other container plants, fabricating plants 
scattered around over a radius of about 200 or 300 miles from Rittman. 
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Consequently, we likewise cover quite a little territory for the size 
of our company. 

Our problems are substantially the same as those which have been 
recited to you by the two gentlemen who have preceded me; to some 
extent this is necessarily repetitious. 

I was a lawyer before | went with the Ohio Boxboard Co., and 
practicing in the general practice. Mostly practice of corporate law, 
advising corporate clients. I had some contact during that period 
with the Robinson-Patman Act. I always had some difficulty with 
understanding it. 

I think every lawyer who has practice has had the same difficulty 
to a greater or lesser degree. It isn’t clear. It never has been 
clear. 

We thought after the Standard Oil case came out, a short time 
ago, that maybe the situation was somewhat clarified. Now we could 
meet competition if it was done in good faith without running any 
risk of having a cease and desist order against us or without having 
treble damage suits by competitors who are harmed as a result. 

We had proceeded all through the period on the theory that that 
is what the law always said and that is what it meant. So that we 
tried to meet the competition in those cases where we thought it was 
to our interest to meet it. 

Where the price was too low and the account we didn’t think was 
good enough for us to take the risk, the calculated risk, and that 
is what it amounted to, then we let the account go. 

We are disturbed more about protecting our own business than we 
are about going out and competing and getting somebody else’s 
business. 

I'd like to give you an example: We are in a location which 
is very close to some very large companies. We do business with 
quite a few of those large companies. 

Some of our competitors can and upon occasion do come into our 
area and make a lower offer to some of our customers than we are 
at the time charging them. I can assure you that the charges we make 
are very low at all times. 

I think anybody that knows anything about the fiber box business, 
knows anything about the carton prices, the business in which we 
are engaged, knows that the margin of profit for most companies is 
very, very small. 

What are we going to do when they come in and offer to sell to 
one of our substantial customers, who is a very appreciable percent 
of our business at a price lower than we are presently furnishing? 

Well, we thought we could meet it and we thought that we knew 
what good faith meant. We were ready to take the calculated risk 
as to what it meant. We did everything we could to find out whether 
or not that price had been made and whether it was actual and whether 
the competitor was willing to furnish at that price. 

And then we tried to find out whether or not the customer who 
made that lower price had a right to make that lower price, whether 
he was within the law in doing it. 

And I say to you, frankly, that I don’t know how you can answer 
that question with any surety. 
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I do not know any mechanics whereby you can get the answer. You 
can ask the competitor if you wanted to and he will tell you anything 
he wants to. Can you rely on it? 

But we have been willing to take that calculated risk, having taken 
all of the precautions that we knew how to arrive at a proper con- 
clusion, then we were willing under the good-faith clause to take 
the chance, and to meet the competition. 

Some of our larger competitors are in a position where they have 
tremendous capacity. Sometimes they have substantial overcapacity. 
They can go out of their competitive area into somebody else’s com- 
petitive area and make a very greatly reduced price. It may not make 
any profit for them. 

It may, however, absorb a lot of their overhead. That is worth a 
lot to them where the other accounts then can carry the profit. It is 
to their interest quite frequently to do that sort of thing. 

And it is done upon many occasions, and I think you gentlemen 
know enough about business to know that that is a rather common 
practice. 

: I say we are not quite big enough to do that sort of thing. We 
are on the other end of this. That is the reason we think that this 
bill hurts us and hurts us substantially. Because now, not only do 
we have to take the calculated risk when we try to meet this lowered 
price of good faith, the calculated risk of guessing whether or not 
after making every inquiry that we know how, whether or not our 
competitor is within the law in the price that he is making. 

But now we add another requirement that we have to go through. 
That is, we now have to determine in addition to those things, whether 
or not our action in meeting that competition will result in lessen- 
ing substantially the competition. 

And I do not know who can answer it for you. I frankly am not 
smart enough. I don’t know who can. I have done the same thing 
that the other gentlemen said, I have called in our lawyers in spite 
of the fact that I practiced law for a long time. And I reviewed 
the situation with them. 

I asked them, “How would you go about determining whether or 
not the action which we propose to take is going to substantially 
lessen competition? What does the term mean? What is sub- 
stantial ?” 

Somebody may say anything over nominal is substantial. That 
has been said. It has been said by the courts. 

It has been said that to injure your competitor is to injure com- 
petition. You can just find anything you want to find. 

Now we have this additional condition added on to us and we have 
to take the risk, if we are going to protect our business. We have to 
take the risk of making those determinations, and as my predecessor 
said, we are not going to know whether we are right for a year or 
2 years in the future. But we have to move now. 

These decisions are decisions that are made daily. They have to 
be made daily because the fiber box business is a highly competitive 
business. People are reaching for business all of the time. They 
get it where they can. 

And if we want to protect ourselves we have to be in a position 
of knowing whether we can meet competition, because frankly, if we 
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can’t, gentlemen, we can gradually and not so gradually lose our 
business. 

And any time we lose a substantial account it means laying off peo- 
ple in the community where we are. It means a lot of suffering. 

We have just transferred additional business from some outlying 
section or some faraway point. We have transferred it to that point 
and taken it away from our own people in our own area. 

We do not propose if we can help it, to go out of business slowly. 
So I think we are going to have to in some way take the calculated 
risk. I don’t see any other answer to it, if this law becomes the law. 

I do not believe that any business should be placed in that position 
where they have to make those determinations at their own peril. I 
think any law ought to be clear enough so that you and I can sit down 
and say, “Well, we can do this, and do it safely under that law.” That 
isallany of us wanttodo. We want to abide by the law. 

But frankly, gentlemen, I do not know how you can do it under 
this law because I do not know what the terms mean. I do not think 
any of us will until after years of litigation have determined what they 
mean. 

And in the meantime a lot of people are going to be hurt and hurt 
very badly. 

You know, I think that during the last few years business has done a 
pretty good job and I can say that because I was not part of it until 
about 3 years ago. So there is nothing personal in it at all. 

I think that job is an outstanding job when we look at what has 
transpired in the last few years. We look back during the war period 
and shortly after the war and we were told that the economy we have 
cannot be sustained except as a war economy. 

Well, it has been sustained. And it has been bettered and improved. 
Prices have not moved up too much. Costs have been cut, and the 
income of the wage earners has been increased and increased tre- 
mendously. 

Why? Partially because we quit kicking businessmen around. 
And we did kick them around an awful lot for quite a period and all 
of us know that. 

I can remember during the bank-closing period that it was, well, it 
was just about as much as the bankers life was worth to walk down 
the street because he was just not liked anyway. Nobody had any 
use for him at all. He was not responsible for the situation. 

But we have had a lot of that sort of thing. And yet with the little 
change in atmosphere, a little feeling that business is appreciated, that 
they are trying to do a job, as best they know how, we have seen a 
tremendous change in this country. And we have seen the highest 
standard of living that we have ever had. 

Gentlemen, let us not do anything through the passage of a bill that 
nobody knows what it means that will interfere with that type of 
progress. 

Thank you. 

(The prepared statement by Mr. Maxon is as follows :) 
ont am Dudley Maxon, president of the Ohio Boxboard Co. located in Rittman, 

0. 


I am appearing in opposition to S. 11 on behalf of my company and the Fibre 
Box Association of which our company is a member. 
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Our company was founded in 1903 and is thus some 53 years old. It isa 
so-called integrated company. It manufactures and sells paperboard. It also 
converts paperboard into shipping containers and folding cartons and sells them. 
We have shipping container plants at Rittman, Ohio; Cuyahoga Falls, Ohio; 
Youngstown, Ohio; Middletown, Ohio; Pittsburgh, Pa.; Lockport, N. Y.; and 
Plymouth, Mich. However, we are not a large company. In 1955 we sold only 
1.10 percent of the shipping containers sold by the industry. We have grown 
over recent years and have gained somewhat in our relative position in this 
constantly growing industry. There are probably some 20 shipping container 
manufacturers in the industry who produce and sell more than we do. Whether 
we would be considered small business and therefore to be specially protected 
or middle-sized business I would not know. However, be that as it may, our 
company always wants the right to stand on its own feet in competing freely 
in the industry without either special burdens or special benefits. In all events 
we are not large enough to set the pace in any market in which we sell board, 
folding cartons, or shipping containers. 

We are located in an area near many industrial centers which form our normal 
market. Our competition, however, in the shipping container business is not 
restricted to manufacturers located in the same general area. Very often 
manufacturers will compete in the shipping container business from plants 
located as far South, as let us say, the Carolinas, Georgia, and Florida. 

Before coming with this company as an executive, I was a practicing lawyer 
for many years in Akron, Ohio, and specialized to a considerable degree in 
advising corporate clients on business-law matters. Both as a lawyer and as 
an executive of a business engaged in selling paperboard shipping containers and 
folding cartons I have had considerable experience with the Robinson-Patman 
Act. 

The Robinson-Patman Act is drawn in general terms and I of course realize 
that any act of general application has to be so drawn. I think, however, that 
it is clear that the act was drawn with an eye primarily on curbing the chain 
grocery stores and that its general application to other types of business was 
not given sufficient thought. As a result it has seemed to me that the act is 
very difficult of practical adminstration in an industry such as ours. 

The question of what constitutes prohibited price discrimination has always 
been a difficult problem in our industry. Fiber box companies will sell ordinarily 
in marketing areas within a few hundred miles of their plant. Occasionally 
they will reach out to a longer distance and sell at a different price and let us 
Say at the price prevailing in the farther area. Is this discrimination against 
our more regular customer within our normal trade area? The answer is not 
clear. There are many times in which I have had to tell a client to go ahead 
and take a calculated business risk. It does not seem to me that a statute whose 
application is so indefinite is a healthy thing for American business or citizenship 
in general. 

It seems to me that this amendment makes the matter much worse. The 
executive head and certainly the sales manager of a company selling shipping 
containers is continually confronted with the question of whether to meet a 
competitor’s price in a particular account or pass up the business. The situation 
presents definite price competition which goes on a hundred times a day in any 
major company selling fiber boxes. I like to believe that the constant repetition 
of these decisions forms the foundation of the American individual enterprise 
system with the continual struggle for lowering costs and prices and with a 
general result of improving quality and productivity of our competing companies 
and thereby the standard of living in America. 

I am aware that section 2 (a) of the act condemns only those price discrimi- 
nations where the effect “may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the benefit 
of such discrimination or with customers of either of them.” This clause has 
already run into confusion in the cases. Apparently in every important case de- 
cided so far an injury to a competitor has been considered equivalent to an injury 
to competition. Every time a competitor loses an order he is to some degree 
injured. Any time that a competitor drops out of business because of his lack 
of success in getting orders and meeting his competitors’ prices, likely due in a 
large part, let us say, to his own inefficiencies, the total number of competitors 
are reduced. The cases are not clear but as I say they tend to indicate that the 
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injury to any competitor is an injury to competition under this statute. It does 
not seem to me, however, that I should attempt to lecture this committee on the 
holdings of the various cases except that everyone seems to agree, including 
Congressman Celler in his very instructive address to the House on this bill, that 
there is no clear distinction in the cases between injury to a competitor and 
injury to competition. 

We are very definitely opposed to the enactment of S. 11. The right of our 
company to meet competitors’ prices in good faith is basic to us. We are con- 
tinually confronted with competition of larger companies, some of whom have 
more modern, bigger and, therefore, lower cost board mills and who in some 
circumstances, at least, can manufacture boxes at lower costs. Every time they 
come into our market to cut a price we can under the new amendment meet their 
price in good faith only if we are sure we are not lessening competition. We cer- 
tainly will have a burden to decide just what those words mean. The words are 
not clear and I, neither as a lawyer nor as an executive can tell my sales manager 
what they mean. 

Congressman Patman argues that under this amendment you can meet a com- 
petitor’s price in good faith if competition is injured or destroyed but you cannot 
meet it if competition is lessened. This to me is completely confusing and requires 
one to make distinctions where no differences exist. I respectfully snbmit that 
the Judiciary Committee of the United States Senate should not approve of 
legislation which will compound and multiply the problems rather than clarify 
them. 

As a practical matter I believe that the enactment of this amendment will 
make the law so vague that all attorneys will be compelled in advising on com- 
petition matters, to tell their clients to either not meet a competitor’s price or 
take a “calculated risk.” I think this result is bad and I think so both as a lawyer 
of considerable experience and as an executive. 

I realize that under this law the Federal Trade Commission can only institute 
a limited number of cases and probably percentagewise there is little likelihood 
that a proceeding would be brought against my company if we interpreted the 
law the best we could. On the other hand, however, there is always the threat 
of a treble-damage action and this amendment enhances the risk of a treble- 
damage case being brought against anyone who is marketing in a competitive 
field. Further than that it seems to me that when a law is passed which on its 
face seems to be contrived to be vague rather than explicit and to compound and 
increase uncertainties and becloud areas, it breeds general disrespect for the law 
which we do not believe is progressive or healthy for the American business 


community. 

Mr. Sretry. Mr. Maxon, would you be in favor of permitting the 
good-faith defense where it is clear that the effect of a price discrimina- 
tion would tend to create monopoly ? 

Mr. Maxon. It would be a tremendous improvement over the words 

“substantially lessen competition.” I think we know more about what 
any degree of monopoly is than we do ve the definition of the other 
terms, sir, if that is what you mean. I do not think you need either 
one. 

Mr. SEELEY. Substitute the other phrase, then, “substantially lessen 
competition.” Would you permit the good- faith defense where it is 
clear that the result or effect would be to substanti: ully lessen 
competition ? 

Mr. Maxon. Would you state that again? I do not think I got it. 

Mr. Sretey. Will the reporter read it? 

(Question read.) 

Mr. Maxon. I do not think so. I do not think anybody wants to 
substantially lessen competition. What we want to do is to compete. 
We want to be free to compete. 

Mr. Sretey. Then your concern seems to be with the difficulty which 


you think the tribunal might have in determining the question; is that 
it? 
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Mr. Maxon. I am having difficulty making the decision myself for 
my company. I donot know what it means. 

Mr. Seerey. But is it not true that what you are really attacking is 
not the substance of law, but rather the capacity of the tribunal to find 
the facts; is that not it? 

Mr. Maxon. I am attacking my own capacity to understand what it 
means and to tell my people that today Seniai we have to move to- 
day, what they shall do, because the tribunal is not going to get that 
for along, long time. I will be a lawbreaker, if I am, long before they 

et it. 

” That is the unfairness of it, as I see it. We can’t wait to understand 
that. A competitor is going to take the business. He is going to 
get it tomorrow. We have to make up our mind. 

Mr. Seetey. But the bill, as you know from the report, is not in- 
tended to change the law other than to make this exception to the plea 
of the good-faith defense, namely, where the effect may be to substan- 
— lessen competition or tend to create a monopoly, that that would 
apply. 

Mr. Maxon. I understand that. But I do not know what it means. 
I do not know what those terms mean. I donot know how they will be 
interpreted. I don’t think you do. 

But I am the one that is going to be in jail, and not you, if anybody 
goes. 
~ Mr. Sretey. Are you not willing to repose faith in our system of 
jurisprudence ? 

Mr. Maxon. I practiced under it for 36 or 37 years. I have a lot of 
faith in it. But they are just like anybody else. They have to know 
what it means, too. And I do not think they are a whole lot smarter 
than some of the rest of us. I think we can almost tell about as well 
what language means as they can. 

I notice a lot of decisions 5 to 4 and 3 to 2, and there seems to be a lot 
of difference of opinion among the judiciary as well as among us. 

No. I think what we want is a law that we all understand. We 
cannot play any game if we do not know what the rules are, can we? 
We cannot do business if we do not know what the rules are. 

If we should be regulated, all right, let us regulate, but let us regu- 
late so that we all know what it is and so that we can make our deci- 
sions now and not have to wait for 3 or 4 years to find out whether 
what we did was right or wrong, and when we exercised the best of 
good faith that we knew how in doing it. 

Senator Lancer. Are there any further questions? Mr. Collins? 

Mr. Coxurns. No, Senator. 

Mr. Wuyre. Thank you, Mr. Chairman. 

Senator Lancer. You are very welcome. 

Mr. Wuyre. That concludes the presentation for the Fiber Box 
Association. 

Senator Lancer. Call your next witness. 

Mr. Coturns. Mr. Joseph King. 

Senator Lancer. Mr. King. 

We are glad to see you here, Mr. King. We had a telephone call 
from Mr. Badeaux in Minneapolis who said you were going to appear 
for the lumber industry. 

Mr. Kine. Thank you very much, Mr. Chairman. 
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Senator Lancer. You just take all the time you want to clearly give 
your point of view. You have got all afternoon. 

Mr. Krve. I will try to conserve the time of the committee as much 
as possible, Mr. Chairman. 
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STATEMENT OF JOSEPH T. KING, WASHINGTON REPRESENTATIVE, 
NORTHWESTERN LUMBERMEN’S ASSOCIATION 


Mr. Kine. I want to express the appreciation of the Northwestern 
Lumbermen’s Association for the opportunity that you have afforded 
me to appear here and testify on their behalf. 

My name is Joseph T. King. I am a partner in the law firm of 
King, Noble & Sonosky, with offices at 1028 Connecticut Avenue NW., 
Washington, D.C. 

I am appearing before this committee as the Washington repre- 
sentative of the Northwestern Lumbermen’s Association. This asso- 
ciation is composed of approximately 2,000 retail lumber and building 
material dealers located in Minnesota, lowa, North and South Dakota. 
These dealers are typical of American smal! business. 

Although you are probably familiar with the functional nature of 
retail lumber and building material business, for the record it should 
be stated that these dealers are the final link in the chain of distribu- 
tion of building materials. The services they perform are basically 
the same as those performed by the drugstores, grocery stores, and 
hardware stores. In each instance the retail establishment buys from 
manufacturers or wholesalers bulk quantities which are stored and 
displayed in lesser quantities. 

In each instance the retailer must maintain a place of business at 
which the general public is welcome to view the merchandise offered 
for sale. ‘The establishment must handle a sufficiently broad range 
of items to meet the requirements of the community. It must main- 
tain sales facilities sufficient to provide personal attention, depending 
on the needs of each customer whether he requires a 5-cent item or 
thousands of dollars worth of merchandise. 

The retail lumber dealers must maintain a flexible credit service 
to meet the needs of their customers. They must maintain hours of 
business to serve community needs and be able to advise and assist 
their customers in the selection of commodities. 

We wish it clearly understood that the retail lumber dealers are 
opposed to monopolistic practices and to uniform prices established 
through conspiracy or collusion. They are equally opposed to laws 
and regulations that foster “soft” competition. In view of the ob- 
vious consequences of an absolute free competitive system these smal] 
companies acknowledge the need for legislation outlawing monopolis- 
tic and unfair discriminatory practices. 

This industry believes that the enactment of S. 11 or H. R. 1840 
would promote “soft” competition, create geographic monopolies and 
result in unfair and discriminatory situations as between retail lum- 
ber dealers. It would do to the lumber dealer what the food and 
drug retailers claim they wish to prohibit. 

Senator Laneer. Will you give us the distinction as to how this 
bill will affect the druggists, for example, and the lumber people? 
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Mr. Kine. Well, the druggists have stated their position, I believe, 
in testifying before the committee. I take it the druggists would 
like to have a uniform delivered price on all of their commodities 
regardless of whether they are-chain or independent druggists. 

The lumber dealers want a uniform delivered price, but the legis- 
lation would result in just the direct opposite. It would result in a 
disparity of prices to the lumber dealer, if it is enacted. I will cover 
that later in my testimony. 

In the Morton Salt Co. case it was pointed out, by the Court, that 
salt was a staple commodity, and if the wholesaler was unable to meet 
a competitor’s price, he not only lost the sale of the salt, but also the 
sale of other food commodities which would be sold along with the 
salt. 

This same principle is even more applicable to the building supply 
dealer. Cement, for example, is a staple and low-profit commodity, 
but the price charged for cement by the retailer might be the difference 
between a successful or losing bid on a whole bill of materials. If a 
dealer cannot meet his competitor’s price of cement, he is likely to 
lose the sale of lumber, millwork, wallboard, roofing, and other items 
normally required on construction jobs. It reqiures little imagina- 
tion to appreciate how disastrous this could be to the many smaller 
dealers. 

The language of the proposed amendment to section 2 (b) of the 
Robinson-Patman Act is so vague that it would throw very serious 
doubt on the legality of any price reduction made to meet a legally 
lower price of a competitor unless the price reduction was made on 
a national scale. 

Let us assume, for example, that the XYZ cement company, a na- 
tional supplier, has retail customers in Washington, D. C. and Balti- 
more, Md. The ABC cement company, a regional supplier, has re- 
tail customers in Baltimore but not in Washington, D. C. The ABC 
company lowers its price on cement to its dealers, including the ones 
in Baltimore. 

To meet this competitive situation, the XYZ company lowers its 
price in Baltimore by the same amount, but making no change in 
Washington. It can be said that the dealer of the XYZ company 
in Washington has been discriminated against because he competes 
with the XYZ dealer in Baltimore on construction jobs between the 
two cities. 

If the XYZ company lowers its price to the dealer in Washington 
to avoid this discrimination, he must, by the same token, lower the 
price to his dealer in Richmond, Va. This in turn would set off a 
chain reaction which in effect would require him to reduce prices 
to all his dealers throughout the United States in the equivalent 
amount. 

If the XYZ company does not lower its price in Baltimore it will 
ultimately be forced to withdraw from that market. If the company 
does lower the price to meet the competitive price, it is liable to be 
charged with an unlawful discrimination. 

To demonstrate how this situation would affect dealers in the four 
States represented by the Northwestern Lumbermen’s Association, 
we cite the most recent cement quotations and freight rates on barrels 
of cement shipped from designated cities to Minneapolis, Minn. 





Se a SS 


a 


Nw 








TO AMEND SECTION 2 OF THE CLAYTON ACT 297 


I price | Freight fr rota 
( t lar 
pe i Mir I p* ( 
Mason City, lowa-- = $3. 45 $0. 04 $4. 39 
Oglesby, Hl 3.35 | 1.33 4.68 
Allentown, Pa 3.4 2. 39 ~ 
Duluth, Minn 0 oO 4.58 


You will note that Mason City plant has a 19-cent advantage over 
the nearest plant at Duluth; a 29-cent advantage over Oglesby ; $1.45 
over Allentown. You will note from the above table that freight 
can run from 20 to 40 percent of the landed cost of the cement, de- 
pending on the point of origin. The dealers able to purchase from 
the Mason City plant have a decided advantage over the competing 
dealers who are compelled to buy from Oglesby, Allentown, or 
Duluth. 

I might say at this point, Mr. Chairman, that some of these dealers 
in this area are even buying cement from Belgium. 

Now, in the midwest area, such as that represented by the North- 
western Lumbermens’ Association, raw materials and manufacturing 
facilities are not adequate to meet local requirements, and all kinds of 
inequities and discriminatory situations will develop. In a buyers’ 
market the Mason City plant, in its area, will have a virtual monopoly 
as between these four cement- ‘producing facilities. By the same token 
the other companies will have virtual monopolies in their respective 
territories. 

The same situation could develop with respec‘ to structural clay 
products, lumber, roofing, steel, glass, or the many other hundreds 
of building items in which freight is a substantial part of the landed 
cost of the products. 

This is the basis of our contention that enactment of this legislation 
could very well create islands of monopoly and result in unfair and 
discriminatory situations which could be ruinous to thousands of 
small lumber and building supply dealers. It would be most damag- 
ing to the smallest of the small because suppliers would tend to select 
the lar gest to represent them in a given territory. 

I suggest you consider for a moment the potential life-and-death 
hold salesmen and sales managers would have on a lumber dealer if 
this amendment were enacted into law. 

Consider the jockeying that would go on for the maximum supply 
of the nearest producer of cement. Mr. Chairman, if the legislation 
is enacted, the black-market operations of World War II would look 
like peanuts where freight represents a substantial percentage of the 
cost. 

Mr. Chairman, I also ask what incentive would a local producer 
have to improve a product if he controls the local market. 

If you are to avoid the situation that will certainly develop if the 
presen language of S. 11 is adopted, it will be necessary to amend 

ll as proposed by Senator Capehart or clearly authorize freight 
aaa as a legitimate means of preserving competition among 
buyers. I believe Senator Kefauver has stated during these hearings 
that his bill in no way changes the present law insofar as it relates 
to basing points unless they are used to bring about a discrimination. 
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This legislation, as I understand it, relates to any price reduction 
by a seller to meet a lower competitive price. Freight equalization 
or freight absorption are means by which sellers meet the lower de- 
livered price of their competitors. If Senator Kefauver’s statement 
is correct, then this point should be clearly spelled out in unmistakable 
terms in his amendment. 

It is possible that the problem with the food and soft goods in- 
dustries is entirely different because freight is not a substantial factor. 
If it is a problem solely of the food, drug and soft goods industries, 
then the legislation should be limited to those industries. The uni- 
form prices they hope to achieve through legislation such as 8S. 11 will 
result in a disparity in delivered prices in the industry we represent. 

Mr. Chairman, 1 heard some of the testimony this morning, and 
with the chairman’s permission, 1 would like to make some comments 
on the statements that were made. 

Senator Krerauver. We will be delighted to have you make any 
comments you care to. 

Mr. Kina. When Mr. Kern, the Commissioner of the Federal Trade 
Commission, was discussing his position, it struck me that he was 
talking about a failure of the Hederal Trade Commission to prove a 
case. Having failed to prove his case in court, both in the Standard 
Oil case and the Balian Ice Cream case, he then asked that the rules of 
procedure be changed because he failed to prove a case on the factual 
situation. 

If he is attacking the finding of fact, then he is attacking the 
judgment of the judge making the findings. Had a jury made that 
same finding instead of the judge, he would then be attacking the 
findings of the jury, and he is asking for a change in the substan- 
tive law to correct what he considers to be an erroneous finding of fact. 

This is typical of what some of the administrative agencies do when 
they lose,a case here and there. If the law was the difficulty here, I 
might be able to agree with Mr. Kern, but it is not the law; it is the 
failure of that agency to prove a factual case. 

There was also a statement made this morning that we should have 
no fear that freight absorption would not continue as it now con- 
tinues. You now have a good faith defense to a charge of having 
lowered a price to meet a competitive price. If you eliminate the 
good faith defense, as this legislation would do, you have no defense 
to that lowering of the price, and freight absorption is a method by 
which you lower your price to meet a competitive situation. 

I would also like to point out that if you change the law at this 
point, it is comparable to the situation where, in a suit on a debt a 
man pleads accord and satisfaction as a defense to that suit. If you 
disagree with the factual situation, or the jury found that there was 
accord and satisfaction, you then change the late to wipe out accord 
and satisfaction as a defense in those types of suits. 

That is a comparable situation to what you have here. 

I believe those are the only comments I have, Mr. Chairman. I 
certainly appreciate the opportunity of appearing. 

If there are any questions, I would be glad to answer them. 

Senator Lancer. Any questions, Mr. Seeley ? 

Mr. Sretzey. No, Senator. 
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Senator Lancer. Any questions, Mr. Collins? 

Mr. Cottins. I would just like to ask Mr. King, you say there 
are about 2,000 members in your association ¢ 

Mr. Kine. That is correct. 

Mr. Contins. What is the average size of these retailers that you 
are representing ¢ 

Mr. Kina. You mean, dollarwise? 

Mr. Coiiins. I mean, do you have any average? They fall defi- 
nitely within the categor y of small business ? 

Mr. Krxe. Oh, yes. I think the Senator knows these yards out there. 
Most of them are very small. They cover even a crossroads. They 
run from substantial establis hments, of course, in the metropolitan 
areas comparable to your Hechinger’s here, or they run down to very 
small ests shiduns nts in which only one man operates them. 

The large bulk of them would be very, very small. 

Mr. Cotxiins. And your people are perfectly content the way the 
law has been interpreted by the courts? 

Mr. Kine. Where they have a supplier’s market, they are able to 
get cement in from outlying areas on a competitive price. Now, since 
World War II there has been a shortage of cement, and they do not 
always get it in on a competitive price. 

Weare talking about long-range legislation here. These people are 
hoping some day that the supply of cement becomes back in balance, 
and competition will bring that cement in there on a competitive price. 

At the present time, it is not always in on a competitive price. 
Sometimes it is and sometimes it is not. 

Mr. Coturys. Is there any danger from your point of view that if 
legislation such as this were enacted, dealers would be so afraid of not 
knowing where they stand that rather than take the gamble of trying 
to reduce mag price, they just maintain their rigid price structure? 

Mr. Kina. No. These dealers are worried about what the price 
will be delivered to them. They are not concerned about their out- 
going pr ice, as long as their incoming price is competitive. 

Mr. Cotirs. It is the price to them that they are concerned with? 

Mr. Kine. Yes; that it is competitive and close. 

If this law were enacted, or this legislation were enacted, they are 
almost certain that only the lowest price will come from the imme- 
diate area. That immediate area cannot supply but a very small 
amount of the cement consumed in their area. Therefore, they have 
to go outside. 

One dealer may have to go 200 miles, another one 400 miles and an- 
other one 1,000 miles to get cement. The monopoly that you would 
set up loc ally, you w ould give the local cement plant a monopoly on 
that territory, because there is not enough cement produced locally. 

He would have the great advantage, and therefore he could just 
drop his price below his competitors’ landed cost, and he has a mo- 
nopoly in that area. But he could not supply it all; so some dealers 
are going to have to go out. They are placed at a disadvantage be- 
cause they have to pay a higher price for the cement coming in, be- 

cause the more distant cement companies will not be able to absorb 
the freight. 

Mr. Coturs. That is all, Mr. Chairman. 
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Senator Lancer. Mr. Seeley, have you got any questions / 

Mr. Seeiey. Yes. 

Mr. King, actually these cement manufacturers, or cement plants, 
more remotely situated, when they do come into the market and sell, 
absorb freight and sell to your members at the same price, do they 
not ¢ 

Mr. Kina. No; they do not. 

Mr. Srevry. They do not? 

Mr. Kine. No. ‘These quotations are quotations that I picked up 
last week, in the testimony, and you will find that there is a variance. 

Mr. Seecrey. In the delivered price? 

Mr. Kine. In the delivered price; that isright. Even in their f. 0. b. 
prices there is a variance. 

Mr. Seevtry. Well, naturally, yes. 

Mr. King. Now, some of them will absorb if they have an over- 
supply and they want to extend their market, some will not. They 
are buying cement from foreign countries now that is running as 
much as $8 a barrel. 

Mr. Seetey. I mean, American manufacturers. 

Mr. Kine. American manufacturers. 

Mr. Seevtey. How long has this situation existed where one manu- 
facturer can sell his cement at a premium over others in your area? 

Mr. Kine. Well, they do not sell it at a premium. They sell at 
their f. o. b. price plus the freight. 

Since World War If. That is when the cement shortage started. 

Mr. Sretey. And where distances are vast, as in your area, they 
still are not meeting the going market price when they come in? 

Mr. Kine. That is right. 

Mr. Srevey. And I have one further question. Have any of your 
member companies, the dealers whom you represent, been notified by 
any of the cement manufacturers that if this bill, S. 11, were passed, 
they would refrain from selling to them ? 

Mr. Kina. I can’t say that. I had testified on similar legislation 
before. I was requested to present testimony in opposition to this 
again. All I asked them for was the freight prices. 

I would not be surprised if the cement companies may have, because 
it is not an abnormal procedure. 

Mr. Seetry. But that 

Mr. Kine. But that did not prompt this testimony. 

Mr. Seetey. Thank you. 

Senator Lancer. Thank you, Mr. King. 

Mr. Kina. Thank you. 

Senator Lancer. Call your next witness. 

Mr. Couuins. Mr. Du Bose. 

Senator Lancer. Mr. Du Bose will be the last. witness. 

Mr. Seetey. Yes. Mr. Du Bose is the last witness. He is from the 
Rubber Manufacturers Association. 


STATEMENT OF EUGENE Z. DU BOSE, COUNSEL, RUBBER 
MANUFACTURERS ASSOCIATION, INC. 


Mr. Du Bosr. Mr. Chairman, I appreciate the opportunity of ap- 
pearing here today. And while I will try to be as brief as possible, 
since I know you have had a long day and have heard lots of wit- 
nesses- 
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Senator Lancer. Now, don’t let that worry you at all. You just 
take all the time you want to clearly present your matter. 

Mr. Du Bose. Thank you very much. 

Senator Lancer. We Senators get good pay, and there is no reason 
why we cannot serve all day long. ‘This is a very important matter 
to you. 

Mr. Du Bose. We feel it is, too, sir. 

Senator Lancer. You just take all the time you want. 

Mr. Du Bosse. Thank you, sir. 

My name is Eugene Z. Du Bose. I am an attorney at law and a 
member of the firm of Alexander & Green, which is counsel for the 
Rubber Manufacturers Association, Inc. As a witness before this 
committee, I am speaking specifically for the tire and tube division of 
that association. 

We believe that the replacement tire industry is a highly competitive 
field with methods of distribution which are of an extremely complex 
nature. 

Senator Lancer. You are talking about rubber tires, now ? 

Mr. Du Bose. Yes, that is right. 

Senator Lancer. It will interest you to know that as Governor of 
our State, our highway commission advertised for rubber tires for 
equipment. There were eight companies who furnished bids, and they 
were alike to a penny, all eight of them. 

Mr. Du Bose. I am not saying that sometimes in the past some mem- 
bers might not have slipped. We know that. But I think if you will 
look at the prices of tires these days, you will find out the situation 
may have changed. 

Senator Lancer. You think that has been remedied, do you? 

Mr. Du Bose. I beg your pardon, sir? 

Senator Lancer. You think that that situation does not occur 
today ? 

Mr. Du Bose. I have no direct knowledge, but I am informed that 
prices are different to different purchasers, and that the discounts are 
constantly being changed, competitively, up and down. That is my 
information, sir. 

In such a situation—and I am told that there have been studies 
made of this—competitive conditions will frequently change very 
quickly. Consequently, the sellers, the tire manufacturers, feel that 
they must be permitted flexibility of action in order effectively to meet 
such changing conditions. 

I think it is interesting to note that in perhaps no other industry is 
there such a wide availability of the product, plus the services. The 
ultimate consumer, no matter where he happens to be in this country, 
has the choice of a number of outlets to obtain tires and the services 
in connection therewith. 

The tire manufacturing industry is presently composed of more 
than 20 members. Its history has been one of increased production, 
numerous outlets, and, I think important to note, conspicuously low 
profit margins. There have been studies made of that, and I believe 
I am correct in saying that the average profit margin in the entire 


manufacturing industry ranges, since World War II, between 3 and 
5 percent. 
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This definitely has been reflected in decreasing costs to the purchas- 
ing public. For example, in 1926 a standard tire for a medium-priced 
car cost the consumer, in terms of wear, plus price, $1.92 per 1,000 
miles of wear. ‘Today that cost is just about half—87 cents per 1,000 
miles of wear. 

Now, the tire manufacturing industry has a real interest in preserv- 
ing small business organizations, for the latest study in this field in- 
dicates that approximately 75 percent of the sales made to car and 
truck owners are channeled through independent tire dealers and serv- 
ice stations. 

In this discussion of this problem which faces this committee—and 
we realize it is a problem—we shall try to avoid as much theoretical 
discussion of the law as possible and get down to such concrete facts 
as we know. 

We believe that in the past few weeks there have been too many 
perhaps vague and generalized statements in the hearings, and the 
general tenor of the testimony put forth by proponents of the bill, 
in our Opinion, sometimes missed the point. The proponents of the 
bill state that they are in favor of small business, but it is apparent 
that they are against competition at the supplier’s level. 

Now, competition at the supplier’s level ultimately results in a 
lower price to the consuming public, which we think is of paramount 
importance. We believe—and our analysis will support our theory— 
we believe that this bill would promote price rigidity, particularly 
to dealers, and to that end would be to the ultimate detriment of the 
ultimate consumer. 

Now, in the TNEC hearings, a statement was made by the late 
Walter B. Wooden, who was then Assistant Chief Counsel of the 
Federal Trade Commission, and he was certainly a stanch friend 
of small business. Mr. Wooden also spent his entire professional life 
studying pricing methods used by many industries in this country, 
and I think it is safe to say that he perhaps knew more about more 
pricing methods in more industries than any other man whoever had 
anything to do with the field. 

He said: 


From its enactment, in 1914, until its amendment in 1936 the Clayton Act 
specifically safeguarded the right of a seller to discriminate in price for vari- 
ous reasons, among them being discrimination in good faith to meet competi- 
tion. The amended act— 
that is, the 1936 amendment— 


now safeguards the right of a seller to discriminate in price in good faith to 
meet an equally low price of a competitor, but he has the burden of proof on 
that question. This right is guaranteed by statute and could not be curtailed 
by any mandate or order of the Commission. The Commission has never pro- 
posed that this right be disturbed by amendment of the statute. 


Now, I think this is the significant sentence: 


The right of self-defense against competitive price attacks is as vital in a 
competitive economy as the right of self-defense against personal attack. 


Now, that statement was made by a man who, as I say, has given 
years of study to this very problem. 

Just what has happened in the meanwhile to cause certain members 
of the Federal Trade Commission to believe that the situation calls 
for a different answer is somewhat difficult for us to understand. To 
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us, at least, the present state of affairs is frankly alarming. And for 
this reason, we urgently request that in the interests of sellers, large, 
medium and inal and in the interests of the ultimate consumer, 
the proposed bill be rejected, or at least that further intensive, realistic 
consideration be given to any such proposal to permit lessening of 
competition at the seller’s level. 

Now, it has been claimed, and particularly in the hearings before 
the House Committee considering this proposed bill, that this legisla- 
tion does not entirely eliminate the defense of meeting competition 
in good faith. And it is urged that the bill would still permit the 
defense to be invoked where the effect is only to injure competition 
with competing purchasers in individual cases. 

That requires some reference to section 2 (a) of the act, which, of 
course, defines the required adverse competitive effect to be substan- 
tial, or reasonable probability of substantial lessening of competition 
or tendency to create a monopoly or to injure, destroy, or prevent 
competition with any person, and so on. 

Now, theoretically there is a distinction—there is no question about 
it, theoretically—between lessening of competition or tendency to 
create a monopoly and injury to a competitor. The Robinson-Pat- 
man amendment in 1936 was made partly for that reason. 

They wanted to cover individual competitive situations. But 
how do we know whether or not in any given situation the individual 
meeting of competition will be classed as one or the other? I say we 
cannot know. 

In the past, in all of the Federal Trade Commission cases and in 
the court cases, the theory or concept of lessening of competition or 
tendency to create a monopoly has been equated with injury to in- 
dividual competitors, and, in other words, whither one led, the others 
followed. 

Now, the Supreme Court in the Standard Oil of Indiana case con- 
sidered this particular argument of the Commission and said, if 
that had been the only defense under section 2 (b), the defense at 
best was dubious. 

Now, I am not going to quarrel with the majority of the Supreme 
Court. It felt that way. 

Now we turn to the House report here. And what do we find? 

“It is intended— 
says the House— 


that the good-faith defense is to be applicable where the injury is only to an 
individual competitor, but is not of sufficient effect that it may result in injury 
to the vigor of competition. 


Now, it is the next sentence that really bothers us: 


In appropriate cases, however, proof of injury only to an individual com- 
petitor— 


and that I take it means to one competitor— 


would not preclude a finding that the effect of such injury may also be sub- 
stantially to lessen competition or tend to create a monopoly. 

Now, what does that mean? In an appropriate case—we do not 
know what the appropriate case is—proof merely of an injury to a 
single competitor might be found to be equivalent of lessening, sub- 
stantial lessening, of competition or tendency to create a monopoly. 
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I mean, that is the way I read that sentence. I do not think you could 
read it any other way. And I think these gentlemen who have just 
testified from the Fibre Box Association, the manufacturers who were 
members of that association, have hit the nail on the head. 

Hlow can any seller—and this is regardless of burden of proof, 
which to me is not too important—it may become—I just never 
thought it out—how can any seller risk meeting a lower price offered 
to a particular customer without cutting it, perhaps disasterously for 
himself, to everyone, and say in that case that there is only going 
to be the permitted injury to a competitor and not the substantial 
lessening of competition or the tendency to create a monopoly? Be- 
cause the courts have treated them as being synonymous, practically, 
und the House committee says, “They may be synonymous in an ap- 
propriate case.” 

Well, it seems to me that no seller could afford to do this be- 
cause he is not only risking prosecution by the Federal Trade Com- 
mission, which, of course, does not carry any criminal penalties or 
anything like that, but it is burdensome, nevertheless, but he would 
be risking treble damage suits by those particular customers who did 
not get the price, even though they were not in the competitive position 
to bargain for it. 

I would like to take a concrete illustration with which I am per- 
sonally familiar, although I am afraid I am not at liberty to mention 
the name of the company involved. 

A small manufacturer located in the southeastern part of the United 
States had 5 customers, 1 of whom was vital to this small manufac- 
turer’s business. Without this customer who made volume purchases, 
the small manufacturer would have had great difficulty staying in 
business. 

A large manufacturer decided to invade his smaller competitor’s 
territory, an’ singled out this particular account to start his attack, 
and he offered « lower price than that particular customer was getting 
from his old supplier, the small manufacturer. 

Well, the customer went to his old supplier and said, “What are 
you going to do, Joe? I have got this problem. We would like to 
deal with you, but this other fellow is selling practically the same stuff 
that you are selling here, and he has offered this lower price.” 

Well, our small supplier was faced, clearly and realistically, with 
the problem of meeting this large seller’s price or going out of busi- 
ness, because his other customers would not support him. 

Well, in this particular instance, prior to the time that this bill or 
any similar legislation had been proposed, he took his chance and met 
the price and stayed in business. Otherwise he would have gone out 
of business. We say that under this proposed bill he could have taken 
such a competitive step only at the risk of substantial treble damage 
suits and possible prosecution. 

Now, that is a case I know of. 

Most of the complaints of the small-business organizations which 
apparently favor this bill would appear to be based on generalized 
statements having little foundation in fact except that for the most 
part they seem to represent the feeling of dealers, who are in the busi- 
ness of buying ecient for resale, either to retailers or direct, who 
are afraid of competition from other dealers as a result of competi- 
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tion among sellers which result in turn in some dealer who has been 
offered a lower price by a particular supplier getting an equally low 
price from someone else. au 

You have heard the Northwestern Lumbermen’s Association. 
They have a different problem that I had not thought of because I did 
not know about it. 

But in this situation you have to balance the possible injury—and 
there will be injury—to a certain segment of any marketing section 
against the overall policy of promoting what has been called hard 
competition with finally the ultimate consumer obtaining the ultimate 
benefit. 

Now, in the course of these hearings—and I am referring to the 
hearings in the House—there were two examples given of what might 
happen in the tire industry, which they said this bill would cure. I 
think on analysis, these two particular examples can be shown to be 
wholly outside the area of this bill. 

Now, in one of them it is stated that a particular large mass buyer 
of tires in a particular area, by exerting his competitive bargaining 
power, got a new manufacturer in the area to offer him a lower price. 
and he went to his regular supplier from whom he had bought before, 
who had other dealers there who performed the same function in the 

same category as this large-volume buyer, who said, “If you don’t give 
me this business, I am going to buy it ‘from the new manufacturer.” 

Now, the supplier there is faced with a question of whether he can 
afford, ‘under this bill, to cut it to everyone in that area or lose this 
account. But even if the regular supplier does not cut his price at 
all, but simply gives up this “large- volume buyer, which he may not 
be able to afford, but assuming ‘he can do that, the same situation 
is going to exist because this large- volume buyer i is going to accept 
the lower price of the new manufacturer, and with a comparable prod- 
uct will have a competitive advantage over the other dealers of the 
regular supplier in that area 

Now, it seems to me that is an obvious answer to that situation, 
and a situation which this bill would not cover at all. 

Another example in the tire industry involved a large retail cus- 
tomer who demands a lower price than the dealer’s own price, so 
that the dealer cannot afford even to sell to this retail customer. Well, 
this bill has nothing to do with that, because that is not even a price 
discrimination or prima facie case under section 2 (a). The retail 
customer there and the dealer are not in competition with each other. 
And it has been universally recognized that in such a situation there 
is no unlawful price diser imination. 

So again the example cited as it applies to this industry presents 
simply : a situation which is not covered by the bill and should not be 
covered, I do not think. 

Senator Lancer. Would you mind repeating this second case you 
mentioned ? 

Mr. Du Bosr. Yes. That isa case where a retailer or retail customer 
can, by exerting his competitive power, gain a price from the manu- 
facturer which is lower than the dealer's. 

Now, the Federal Trade Commission and everyone else has recog- 
nized that there is no price discrimination there. 

Mr. Austin in his book described that situation—excuse me, sir. 
Did you havea question? Ithought you had a question. 
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Senator Lancer. I have no question. Go right ahead. I am inter- 
ested in your second proposition. 

Mr. Du Boss. Mr. Austin in his book on Price Discrimination, pub- 
lished by the American Law Institute, the 1953 edition, page 46—and 
Mr. Austin, of course, spent many years with the Commission and 
handled a lot of their price discrimination cases, states : 


A manufacturer who distributes through both wholesalers and retailers in the 
same territory is under no obligation to sell to wholesalers at a price low enough 
to enable them to compete with their supplier for the business of retailers sold 
direct. The same is true where the manufacturer sells to both retailers and 
consumers. This is true partly because a seller has a natural monopoly in his 
own goods; partly because the competitive advantage which he has over his 
dealer customers (unless he sells to those at cost) does not result from price 
discrimination. If the supplier sells to certain retail chains or department 
stores at a price which the wholesaler cannot meet or to certain consumers at a 
price the retailer cannot meet, the supplier is simply making use of his lawful 


competitive advantage. 

So this second example, which was cited in the tire industry as be- 
ing covered by this new amendment to section 2 (b), simply is not 
covered by that. It is not even a violation of section 2 (a) for that 
to occur, for the reason stated by Mr. Austin. 

Now, we have only pointed out three situations, two in the tire 
industry and one that was really in another industry, but with which 
I was personally familiar, where the proposed bill, if enacted, in our 
opinion would either be inapplicable or would actually hinder com- 
petition at the seller’s level. 

No doubt there are many other factual situations which would re- 
veal a similar result. 

Now, Representative Celler, in his capacity as chairman of the 
House committee considering this bill, made the following remarks on 
the floor, which others have quoted, but which I think at this stage 


under our present knowledge of the facts, correctly summarize the situ- 
tion: 


I have given serious consideration to the matter and as I indicated before, 
this bill has many hidden mearings; it presents many problems. I may be 
wrong, though I doubt it, but it 1s very much like an iceberg. You can see 


one-fourth of the iceberg, but possibly three-fourths of that iceberg is submerged 
and hidden. 


Now, at the very least, therefore, we urge that this committee give 
the matter further thought and study, not from a purely theoretical 
legal basis, but in the light of actual market situations which this bill 
will necessarily affect. 

After all, the Standard Oil of Indiana is only one case. Further- 
more, as I understand it, it is based on a situation which took place 
about 20 years ago. The ninth circuit case, the Balian case, I do 
not think need give us any serious consideration. The Supreme Court 
cannot be deemed to have adopted or even to have approved the rea- 
soning of either the district court or the court of appeals of the ninth 
circuit in that case by denying certiorari. 

There is a question of fact, namely, the fact of competitive injury. 

The district court found that there was none. 

Now, under the Federal rules, his finding, unless clearly erroneous, 
must stand, and I think that is all that that case stands for. I think 
everyone will admit that perhaps insofar as certain language in the 
ninth circuit might be said to relate to the defense of meeting competi- 
tion in good faith, it perhaps misstated the law. 
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But there are other Federal Trade Commission cases dealing with 
the subject, and we have heard here this morning that in every case 
recently where the Federal Trade Commission has considered the de- 
fense, it has found that it cannot meet the good-faith requirements 
but these are still subject to being reviewed by appellate courts, and 
it seems to us very likely that more light will be thrown on this complex 
subject, with all of its myriad ramifications, when these decisions and 
perhaps others are announced. 

In addition, other solutions to the problem may then suggest them- 
selves. At present, however, and in the light of the facts with which 
we are familiar—and there may be hundreds of others involving actual 
market conditions in other industries that we know nothing about— 
we believe that the bill should be rejected. 

In the first place, I think everyone will admit that the amendment 
would only add to the present “elusive uncertainty,” as Judge Lindley 
said of the Robinson-Patman Act, and it would probably take years 
for the courts to unravel the situation. 
ue important, however, to us is the anticompetitive nature of this 

ill. 

We believe that for all practical purposes it denies that right that 
Mr. Woden spoke of self-defense, which is just as vital to a seller in a 
a market as it is for a person in private life to resist personal 
attack. 

Finally, we believe that this bill would clearly foster price rigidity 
not only in the tire industry but in other industries as well, and would 
to that extent prevent the purchasing public from receiving the full 
benefit of prices arrived at through effective competition among manu- 
facturers and sellers. 

Now, I know the economists have always accepted the idea that to 
have raids by sellers from one market to another creates an atmosphere 
of flexibility and that price concessions offered to one buyer ulti- 
mately will probably reach other buyers. In the interim—there is no 
question about it—there will be some injury to competitors, which, if 
we could clearly say was out of the bill, 1t would be one thing. 

Here, however, we feel that in the light of the decisions in the past, 
injury to competitors may be deemed injury to the whole line of 
commerce or lessening of competition, which would make the defense 
unavialable. 

The Supreme Court in the Standard of Indiana case, I think, suc- 
cinctly summarized the situation when it said, in (840 U. S. 248) : 

The heart of our national economic policy long has been faith in the value of 
competition. 

We believe that any legislation such as this, which strikes a blow 
against that policy, deserves extended consideration of all its ramifica- 
tions before enactment. We firmly believe that the advantage to the 
consuming public from active competition among sellers far out- 
weighs any temporary injury to dealers or other segments of the 
industry. 

Thank you very much for your kind attention. 

Senator Lancer. Have you questions, Mr. Seeley ? 

Mr. Sreeitry. Yes, Senator. 

Mr. Du Bose, your firm represents the Rubber Manufacturers 
Association ? 

Mr. Du Bose. Yes, sir. 
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Mr. Seetey. And you are appearing on their behalf and on behalf 
of other manufacturers, or just the rubber manufacturers? 

Mr. Du Bosr. No. I say we are speaking specifically for a certain 
division of the Rubber Manufacturers Association, the tire and tube 
division. There are many, many divisions. 

Mr. Sretey. Does the membership of your organization, your 
client, include the Goodyear Co., the Goodrich Co., and the Firestone 
Rubber Co. ? 

Mr. Du Boss. Yes. 

Mr. Seetey. Let me ask you, did the Federal Trade Commission in 
January of this year file some charges against those companies and 
against the Atlantic Refining Co. and the Texas Co. and the Shell Oil 


Co. pertaining to a selling arrangement on tires, batteries, and 
accessories ? 


Mr. Du Bose. Yes, sir. 

Mr. Srevey. And did that involve an override commission that was 
paid to the oil companies of a little over $5 million ? 

Mr. Dv Boss. I don’t know the extent of the commission. I have 
not actually read the complaint. But I understand that it did involve 
a sales commission plan in which, as I understand it, the oil companies 
were paid a commission for performing the services which ordinarily 
the tire manufacturer month perform. 


Mr. Seriey. Was the good-faith defense involved in that case at 
all? 

Mr. Du Boss. I do not think so. As I understand it, it is a proceed- 
ing—there are three proceedings—under section 5 of the Federal 
Trade Commission Act, that is, the unfair methods of competition, 


and there is no claim of price discrimination. I don’t know. 

Maybe the theory is that it is an unfair method of competition be- 
cause it is a price discrimination. 

Mr. Seetry. You also referred in your statement to Mr. Austin’s 
able pamphlet published by the American Law Institute as authority 
for the practice of the manufacturers, I take it, who are members of 
your association, selling direct to retailers at prices as low as or lower 
than they sell to jobbers or middlemen in that hierarchy ? 

Mr. Du Boss. Yes. 

Mr. Sretxy. Did you ever refer to the practice of manufacturers of 
selling to large national accounts direct through their home offices at 
prices considerably under the cost which the small independent tire 
dealer has to pay? 

Mr. Du Bose. I understand that has occurred on occasion. 

Mr. Server. And the point you were making is simply that it did 
not constitute legally a violation of the Robinson-Patman Act? 

Mr. Du Boss. That is right. 

Mr. Sretey. And, of course, you did not mean to infer that the bill 
which we are considering, S. 11, would change the law in that regard? 

Mr. Du Bose. No. I said that was an example cited, the implica- 
tion being that this bill would cure that situation, my point being that 
this bill has nothing to do with that situation. 

Mr. Sretry. Then to that extent, you are in favor of the existing 
bill? 


Mr. Du Boss. No, we are not. It has nothing to do with that situa- 
tion. 
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Mr. Szeter. It has nothing to do with it? 

Mr. Du Bosr. No. We are definitely opposed to this bill. 

Mr. See.ey. Then apart from any unfairness to the small inde- 
pendent tire dealer that accrues from your practice in that regard, you 
simply make the point that the law does not deal with it? 

Mr. Du Bose. That is right. 

Mr. Seerey. One other thing. You mentioned in giving an example 
with reference to the risk of treble damage suits—I think you said 
that the seller could not meet a lower price in good faith, or a com- 
petitor’s lower price in good faith, except by risking substantial treble 
damage suits by customers who did not receive the same price, and then 
you added “even though they were not in a competitive position to 
bargain for it.” 

Would you give some situation of that ? 

Mr. Du Bossr. I suppose that is a short cut. I should have explained 
that. 

The competitive position to bargain for it would be that they had 
not been approached by the invading manufacturer. They had noth- 
ing to talk about. It was only the customer who had actually had 
the lower offer from a new manufacturer who was in a position to 
bargain with his old supplier. 

Mr. Sreetey. Unless it was shown that they were within the cate- 
gory of the competitive area, then 

Mr. Du Bose. I should have stated that. The assumption is that 
they were, in this case, in the same competitive area. 

Mr. Seetey. But they had not been approached ? 

Mr. Du Bose. They had not been approached because, well, I sup- 
pose the new manufacturer thought he would get better service from 
this large-volume buyer who had been in the territory before and had 
established outlets and whatnot. 

Mr. Seetey. Then your point was simply that if the manufacturer 
wanted to meet the competitor’s lower price in this case, a particular 
competitor's lower price, in good faith, he ought to be willing to make 
it available to other customers within the same competitive area in 
order not to discriminate against them ? 

Mr. Du Boss. No. 

My point is that he would» be required to do that, and he might not 
be able to do that. This particular manufacturer needed this large 
buyer to stay in business, and he could not afford to give the same cut 
to the four other buyers. He could afford it in this case where the 
larger volume would reduce his unit costs, and so forth, so that he 
could sell at a slightly higher price to the others, but he could not 
afford a cut right across the board. 

Mr. Seeey. If the other four buyers were seriously disadvantaged, 
would you not think it strange that the law should not protect them 
in that situation ? 


Mr. Du Bosr. No. 

My position is that the temporary incidental injury to those four 
buyers, which is an injury to a competitor—if that were clear, I would 
feel better on this whole subject 

Mr. Sreetey. Unless it were of such magnitude as to come within 


the terms of the statute pertaining to a substantial lessening of com- 
petition ? 
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Mr. Du Bose. Well, I think you could well say that there would be 
substantial lessening of competition in that area, at least so far as 
these four buyers were concerned, and you would be out; you could 
not assert this defense under this proposed legislation. 

And to go back to that sentence in the House report, that 


Proof of injury only to an individual competitor will not preclude a finding of 
substantial lessening of competition—— 


Mr. Seetrey. In a proper context. 

Mr. Du Bose. Well, that is the language that explains the bill. I 
say that the seller in that situation could not afford to take a chance, 
and I think that is a real situation, and I think it is a situation that 
these retailers that we have just heard about face, too, and the Fibre 
Box people. It is not merely this industry. I can see that same prob- 
lem would arise in almost every industry. 

Mr. Seretey. I have no other questions. 

Senator Lancer. Mr. Collins? 

Mr. Couuins. I have no questions, Mr. Chairman. But could we 
offer for the record a letter from Senator John Marshall Butler, sub- 
mitting a statement on behalf of the Chesapeake Corp., and also a 
statement for the record offered by the National Paperboard Associa- 
tion, and a statement submitted for the record on behalf of the 
National Steel Corp? 


Senator Lancer. They all will be made a part of the record. 
(The statements referred to are as follows :) 


Unttep States SENATE, 
CoMMITTEE ON THE JUDICIARY, 
June 27, 1956. 
Hon. JoserH C. O’MAHONEY, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 
(Attention: Thomas Collins, Esq.) 


Dear Senator: Mr. Sture G. Olsson, president of the Chesapeake Corporation 
of Virginia, West Point, Va., has asked me to request of you that the enclosed 
letters dated June 19, 1956, and June 26, 1956, be made a part of the official record 
of the hearings being held by your subcommittee concerning H. R. 1840 and 
S. ii. 

Accordingly, I would appreciate it very much if this can be done. 

With best wishes and kind regards, I am, 

Sincerely your, 
JOHN MARSHALL BUTLER, 
United States Senator. 


THE CHESAPEAKE CORPORATION OF VIRGINIA, 
West Point, Va., June 19, 1956. 
Re. H. R. 1840, “good faith” defense in price discrimination cases (S. 11). 


Hon. JOHN MARSHALL BUTLER, 
The United States Senate, 
Washington, D. C. 


Dear SENATOR BuTLER: Our corporation, a member of the paper and pulp 
industry, has viewed with considerable concern the action of the House of 
Representatives in passing the bill H. R. 1840, Monday. For some time, our 
industry has followed legislative proposals of the type exemplified by H. R. 1840 
and has expressed continuing opposition to their intent. We feel the effect of 
this legislation in overturning the decision of the Supreme Court in the Standard 
Oil case would have distinctly harmful effects upon our industry as well as 
upon the American economy generally. 

We are not aware of what action, if any, is contemplated in the Senate on 
similar legislation, but feel very strongly that no Senate action should be taken 
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without full hearings by the Senate Judiciary Committee on a matter of such 
vital import. We do know that the bill 8. 11, a companion bill to H. R. 1840, 
as passed by the House, is pending before the Senate Judiciary Committee. We 
feel very strongly that any efforts to have this bill reported to the floor of the 
Senate without full hearings by the Senate Judiciary Committee would be most 
unfortunate and would do a great disservice to the country. I would like 
also to register our interest and desire to present oral testimony at hearings on 
this bill, if, as and when the Senate Judiciary Committee decides to schedule 
them. 

May I respectfully urge you to impress upon your colleagues the desirability 
of hearings being held on S. 11 before contemplation is given to floor considera- 
tion of the measure. Whatever assistance you may render in this regard will 
be greatly appreciated. 

Yours very truly, 


Sture G. Ovsson. 


THE CHESAPEAKE CORPORATION OF VIRGINIA, 
West Point, Va., June 26, 1956. 
Re H. R. 1840, “good faith” defense in price discrimination cases (S. 11). 
Hon. JoHN M. BUTLER, 
The United State Senate, 
Washington 25, D. C. 


DeEAR SENATOR BUTLER: We are obliged to you for your telegram of the 25th, 
and enclose a confirmation of our telegraphic reply today. Your interest in our 
behalf is greatly appreciated. 

As one of the smallest manufacturers of kraft paperboard in the country, we 
believe that the present Clayton Act, as amended by the Robinson-Patman Act, 
now restricts the normal development of business, and the proposed amendment 
H. R. 1840, S. 11, is a further step in that direction; and would only further 
restrict normal business activity. 

As small manufacturers, we feel that further restrictions hurt or hinder us 
fully as much as larger manufacturers. 

We sincerely urge that you oppose this bill in the interest of the national 
economy. 

Yours very truly, 


Sture G. Onsson. 


NATIONAL PAPERBOARD ASSOCIATION, 
Washington, D. C., June 25, 1956. 
In re §. 11. 
Mr. THOMAS COLLINS, 
Clerk, Senate Judiciary Committee, 
Washington, D. C. 


Dear Mr. Cottins: The attached statement of opposition to subject bill is 
hereby filed on behalf of the National Paperboard Association. The association 
does not wish to present oral testimony. 

Yours truly, 


ALBERT W. Luurs, Evecutive Manager. 
STATEMENT OF ALBERT W. LUHRS, FOR NATIONAL PAPERBOARD ASSOCIATION 


I am filing this statement in opposition to S. 11 on behalf of the National 
Paperboard Association, for which I am executive manager. 

The National Paperboard Association is composed of manufacturers who make 
containerboard and boxboard which in turn is converted into shipping containers, 
folding cartons of many types, and other forms of packaging. 

The 1955 national production of paperboard was 14,011,000 tons. The asso- 
ciation membership produced 88 percent of this tonnage. Approximately 164 
companies in the industry operate some 427 paperboard machines in 261 mills. 
In 1955 the largest company in the industry made only about 13 percent of the 
total paperboard production. In fact, in 1955 the 10 largest companies together 
manufacturer only 41.70 percent of the total and the 20 largest companies manu- 
factured only 58.77 percent of the paperboard produced. Thus, it is a business in 
which there is obviously no tendency toward monopoly. 
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The National Paperboard Association desires to make clear that the associa- 
tion is opposed to 8. 11 on the ground that it would engender more confusion in 
the law. Since the Robinson-Patman Act is already difficult to apply in prac- 
tice, no amendment to it should be adopted unless it will clarify rather than 
confuse. 

The association has no objection to the basic principle of the Robinson-Patman 
Act, which it understands is intended to prevent discriminations in prices to 
customers, unless they are justified by cost differences or are made to meet a com- 
petitor’s price. ‘The association does not desire to see the American competitive 
system broken down and it believes the present competition should not be ham- 
pered by legislation that makes unclear the situations in which a competitor 
may compete. 

The National Paperboard Association submits that the proposed amendment, 
due to the lack of a clear definition of the words “lessening competition,” will 
add confusion to a very basic, important right of its members, namely, to meet 
competition where they find it. 

Respectfully submitted. 

ALBERT W. LUHRs, 
Executive Manager, National Paperboard Association. 


WASHINGTON, D. C., June 25, 1956. 
COMMITTEE ON THE JUDICIARY, 


Subcommittee on Anti-Trust and Monopoly, 
United States Senate, Washington, D. C. 
(Attention: Mr. Collins.) 


Dear Srrs: I confirm our understanding that my client, National Steel Corp., 
of Pittsburgh, Pa., will withdraw its previous request for 2 hours’ time to per- 
sonally present its opposition to S. 11 and H. R. 1840 and S. 780, pricing practices 
under the Robinson-Patman Act, in consideration of your securing the prepared 
statement of Mr. Ernest T. Weir, chairman of the National Steel Corp., and your 
incorporating it in the hearing record as a part thereof as if personally presented. 

This will save the time of your committee and at the same time make a record 
with our reasons for opposing S. 11 and H. R. 1840. 

As Mr. EF. T. Weir personally testified on these bills before the House Judiciary 
Committee, I am sending you his prepared statement as made before that com- 
mittee on June 14, 1955, and which is part of the record in the House. There 
is nothing to add to that statement as it contains his full views. He reaffirms 
that statement to your committee. 

I would appreciate your advising me if that complies with my understanding 
with you. 

Sincerely yours, 
RAOUL B. DESVERNINE. 


STATEMENT BY ERNEST T. WEIR, CHAIRMAN, NATIONAL STEEL CorP., PITTSBURGH, 
PA. 


My name is Ernest T. Weir. I am chairman of the National Steel Corp. My 
address is National Steel Corp., Grant Building, Pittsburgh 19, Pa. 

From your chairman’s statement on opening these hearings, I understand 
that their primary purpose is to ascertain the areas in which Congress can most 
effectively adjust the framework of our antitrust legislation to the requirements 
of our ever-changing and dynamic economy. 

Your chairman, in inviting me to appear at these hearings, told me he did not 
expect me to comment on the technical legal aspects of the report, as I am 
not a lawyer. He asked me to give you my observations on those aspects of 
the report which I considered of greatest importance from a businessman’s point 
of view. 

I have chosen the subject of market competition because I consider it the 
basic characteristic of our free-enterprise system and the prime objective of 
and reason for our antitrust laws. 

I have reference to chapter IV of the report of the Attorney General’s Com- 
mittee and particularly the matters of delivered pricing and the good-faith meet- 
ing of competition. 

I will not comment directly on the subject of monopoly, through mergers or 
otherwise. The evil of monopoly lies not in bigness but in those practices which 
result or could result in a substantial elimination and curtailment or abuse of 
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free competition. Competition is what makes our free-enterprise system tick. 
Consequently, anything which adversely affects the free flow of competition 
injures our whole economic life. 

The report throughout reaffirms its faith in our existing economic way of life. 
It also reaffirms the long-recognized American principle that “opportunity for 
market access and the fostering of market rivalry are basic tenets of our faith 
in competition as a form of economic organization.” This I firmly believe. 
From a lifetime in industry, I know this to be the best and most successful 
economic system yet devised by man. It has been by steadfastly holding to 
these tenets that America has grown strong and great, economically and indus- 
trially, in both war and peace. 

The absence of undue limitations on competitive conditions in all available 
markets with free accessibility to such markets is indispensable to a sound, 
prosperous, and expanding economy. 

The history of our company, National Steel Corp., demonstrates that open 
nationwide competition is of basic importance to our national industrial pros- 
perity and growth. 

From a small tinplate plant in Clarksburg, W. Va., in 1905, National Steel 
has grown into one of the largest steel producers in the United States. Today 
National Steel is a fully integrated steel company which owns and operates 
iron ore and coal mines, a fleet of lake boats, blast furnaces, open-hearth furnaces 
and rolling mills and other facilities for processing ingots into a wide range 
of finished products. We presently have an ingot capacity of 6 million tons, 
which is continuously being expanded to meet the ever-increasing demands of 
our economy. While we have been growing and acquiring properties in this way 
the whole steel industry has also been growing internally to meet increasing 
demands for steel and certainly there can be no criticism of the growth of a 
company to hold its reasonable share of an expanding market. Such growth 
does not disturb existing competition, as competitors are likewise growing at 
the same time. National has built itself without any backing from large 
financial interests. 

We have achieved this in spite of tough and aggressive competition within 
our industry because we have always had the opportunity to meet competition 
in every steel-consuming market throughout the United States and in foreign 
countries; and to meet that competition we had to be competitive pricewise in 
every consuming market. Competition was never an obstacle or hindrance to 
National Steel’s progress and never will be. On the contrary, competition has 
given National Steel its incentive, ingenuity, and virility. 

This is not only true of National Steel but of every company in the steel 
industry. It is equally true throughout all industry. 

From a commercial point of view, the dominant factors in competition are 
price and market accessibility. Consequently, pricing, pricing methods and 
practices, and what a producer can do legally to meet a competitor’s price, point 
up and embrace the whole problem of what sbould constitute legal competition. 

There is no mystery about steel prices. Every producer announces to each 
of his customers and publicly his prices of all his products in various grades 
and sizes. Other factors being equal it is obvious that no customer can afford 
to pay more than his competitors for his steel supplies. If he can get a lower 
price from one producer than another he does business with the lower-priced 
producer. Consequently, every producer must meet the price of his competitors 
or lose the account, and a small buyer pays the same price as the biggest buyer 
which prevents any discrimination or preference between big and small buyers. 
Any announced price can be changed at any time, and is changed, especially 
when competitive prices require a change. 

The only exception to this is tinplate, the price of which is publicly announced 
each 6 months and that announced price remains for 6 months. This is due to 
the nature and necessities of the canning and food-packing industry. 

Of course, supply and demand play an important part. Furthermore, most 
steel users have several sources of supply. By virtue of the fact that every pro- 
ducer publicly announces his prices, every producer knows his competitors’ 
prices, which he can meet or not, as he pleases. If he changes his own initially 
announced price, he renounces his new price to all his customers. With this 
system of open price competition, it is understandable that a uniform price level 
generally results. 

The skill of a producer to meet specific requirements for strength, hardness, 
malleability, ductility, heat and cold resistance, surface, timely deliveries, and 
others is a vitally important competitive factor. 
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The steel industry has always been and is highly competitive. In fact, com- 
petition is keener in the steel industry than in most manufacturing industries 
although the area of competition is more restricted. The area of competition 
in the steel industry is practically confined to a producer’s ability to meet the 
known prices of competitors; to skill in meeting specifications and standards of 
customers and is meeting delivery schedules. In most other manufacturing 
industries the competitive area is extended into design, color, accessory gadgets, 
appearance (a matter of individual taste and fancy), trade-in value, servicing 
and many other factors. All steel looks alike except for size and shape. This 
makes quality so vitally important competition-wise. 

Furthermore, as I have previously testified before this committee, National 
Steel, as a matter of its policy, has not gone into the fabricating business because 
it does not believe that competing with one’s own customers is sound business. 
Steel fabricators are, of course, important customers of steel producers. To the 
extent that a producer supplies a fabricator which he owns or controls, com- 
petition between producers could be reduced. There is only one exception in 
respect to National Steel. National Steel does manufacture quonset buildings, 
but it only went into this business to meet Government demands for these 
military facilities. 

Unfortunately, pricing problems have been made the subject of controversy 
for many years in Congress, in the courts and before executive departments and 
agencies of the Government to such an extent that businessmen, for a long time, 
have not been certain if their pricing practices were at any time legally per- 
missible or not, and there has been no way of finding out with sufficient certainty. 
To guess wrong exposes a seller to the risk of penalties under the antitrust laws 
and triple-damage suits by those claiming to be aggrieved. 

In my opinion, most of this controversy is due principally on the part of some 
to a lack of belief in our existing economic system or on the part of others to an 
inadequate understanding of the actual and realistic commercial and marketing 
factors involved. An unrealistic appraisal of our pricing practices and mar- 
keting necessities has misled many into sponsoring innovations which would 
distort or disrupt our whole system of distribution. Moreover, it is not as 
so many contend, a question exclusively of monopoly or collusive price fixing, 
both of which every experienced businessman condemns. It goes far beyond 
that into the very heart of the free enterprise system. Unless the existing 
legalistic confusion is legislatively clarified, businessmen will continue to be 
confronted by the dilemma of what they can and what they cannot do, price- 
wise, in meeting competition and they will continue to be severely handicapped 
in carrying on their legitimate business; in fact, in even being commercially 
competitive. 

A manufacturer is entitled to be extricated from this dilemma which is not of 
his making but which has resulted from the divergent views in Congress, in the 
courts and in the executive departments and agencies of our Government. Con- 
gress can remove his present confusion by passing a law which will, in clear 
language, tell him if he can in good faith meet an equally low price of a com- 
petitor and absorb freight in so doing, or not. 

It is my opinion, based upon the legal advice I have received, that this present 
perplexing situation can be clarified and settled only by legislation and, frankly, 
I believe that businessmen are entitled to that legislative clarification. It seems 
to me that the answer to the problem is to be found in the passage of the 
Capehart-Walter bill. The Kefauver-Patman bill, on the other hand, would 
compound the confusion by introducing highly legalistic criteria about which 
a businessman cannot be expected even to have an opinion. 

The controversy which I refer to is still being carried on and is now before 
the present 84th Congress and your committee; in fact, is being argued in these 
hearings. This controversy has been narrowed into one issue which, for the 
time being, is legislatively focused on the question of whether the Kefauver 
bill (S. 11) or the Capehart bill (S. 780) should become law. A bill identical 
with the Kefauver bill has been introduced into the House by Congressman 
Patman (H. R. 11) and a bill identical with the Capehart bill has been intro- 
duced into the House by Congressman Walter (H. R. 4824). 

The Kefauver-Patman and the Capehart-Walter bills, from a businessman’s 
point of view, are very different. One, the Kefauver proposal, would bring 
about a radical change in our present pricing and distribution system and would 
be absolutely unworkable. It would result in grave injury to business and 
competition. The other, the Capehart proposal, would not dislocate but perfect 
our present pricing methods and would be workable. It would promote effective 
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competition. To have effective competition, we must have a workable com- 
petition. 

To illustrate: It is inconceivable that a seller should be obliged, before taking 
an order, to determine if its acceptance would have the effect “substantially 
to lessen competition or tend to create a monopoly,” as I am advised the Kefauver- 
Patman bill would require. Every order taken by a seller would be taken at 
the seller’s peril, under the Kefauver formula, based upon a standard of judg- 
ment which he is incompetent to exercise and on which even the courts don't 
agree. Moreover, how could every seller ascertain the facts which even the 
courts require to arrive at a legal conclusion that in a given case competition 
is lessened or a monopoly promoted? Each seller would have to “police” the 
business of every competitor to do so. Simple good faith in meeting an equally 
low price of a competitor, as I am advised the Capehart-Walter bill prescribes, 
is adequate, and the only commercial and practical way to afford protection 
against illegal price discrimination and at the same time maintain a free 
market. 

We find some comfort and hope, however, in the fact that now, for the first 
time in years, official opinion has crystallized into a general acceptance of the 
Capehart-Walter proposal. The Department of Commerce, the Department of 
Justice, the Federal Trade Commission, the President’s Council of Economic 
Advisers and the Attorney Generai’s Committee in its recent report, have all re- 
jected the Kefauver-Patman proposal and have accepted the Capehart-Walter 
proposal. 

It also should not be forgotten that both Houses of Congress passed S. 1008, a 
bill along the same lines as the Capehart-Walter proposal. You, Mr. Chairman, 
were one of the most effective champions of S. 1008. Unfortunately, President 
Truman, after first indicating that S. 1008 was in accord with his program, later 
vetoed that bill for the reason, I am advised, that confusion might follow its 
legislative history. 

The Secretary of Commerce, in his letter to the Senate Judiciary Committee 
on October 9, 1953, confirmed what I am now saying, that the Kefauver-Patman 
bill would “in effect prevent real competition.” 

The Federal Trade Commission, in its letter of June 16, 1953, to the chairman 
of the Senate Judiciary Committee, expressed the same opinion. 

The issues between the Capehart-Walter and the Kefauver-Patman bills have 
been exhaustively debated and repeatedly considered by all departments and 
agencies of the Government having jurisdiction over the subject for a period of 
over 5 years and all have now rejected the Kefauver proposal. All production 
and manufacturing industries, to my knowledge, favor the Capehart-Walter bill. 

In my opinion, the Capehart-Walter bill must be made law and the Kefauver- 
Patman proposal legislatively rejected if our economic system of free and open 
competition in all markets with equal accessibility to all markets is to be 
preserved. 

One, if not the most important and controlling problem involved in this ques- 
tion of competition, is whether a seller may lawfully absorb freight from the 
seller’s mill to the purchaser’s plant to meet the equally low price of a competitor. 
I am sure that everyone agrees that this has nothing to do with the now dis- 
earded basing-point pricing system. 

It is basic that an efficient businessman will try to buy his raw material at the 
lowest laid-down cost. If a distant seller is prohibited by law from meeting the 
lower laid-down cost of a nearby seller, as:a matter of economic necessity, the 
buyer is compelled to do business with the seller located closest to his place of 
business. In this situation, each seller has a virtual monopoly or price prefer- 
ence in the area around his plant in which the freight cost, plus his mill price, 
results in a lower delivered price than the total of the mill price and freight cost 
from any other mill. 

Within that monopoly or price-preference area the seller need be little con- 
cerned about competition from other sellers unless the customer is willing to 
pay a higher price for the privilege of doing business with the more distant com- 
petitor; and buyers in the area are limited, pricewise, to one source of supply 
unless they are willing, for some reason other than laid-down cost, to pay a higher 
price to a more distant supplier. 

Consequently, competition is restricted; except, economists say, in the fringe 
areas marking the boundaries between the monopoly and price-preference areas. 
Since most large manufacturing plants are concentrated in a limited number of 
areas, these fringe areas, where competition would presumably exist, are gen- 
erally in locations where there are no buyers. 
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National Steel seeks no favored competitive position anywhere. It only asks 
fair and open competitive opportunity, nationwide, for all its plants irrespective 
of their location. Our experience has conclusively proved that this is in our 
interest as well as in the national interest. Our industrial economy is too inte- 
grated nationwide to sectionalize it without grave consequences. 

The matter of absorbing freight to meet competition applies not only to steel. 
It applies to every commodity sold countrywide. Manufacturing facilities have 
been built to meet the Nation’s demands not only for civilian use but also for 
national defense. The production of most manufacturers has far outgrown sec- 
tionalized consumer demands and, consequently, they could not support their 
present production capacities if confined to the demands of their mill areas only. 

We subscribe to the statement in the report that: 

“It is our view that overall antitrust policy is served when sellers are free 
to meet competition in distant markets by quoting ‘delivered prices’ to equalize 
the freight advantages of more favorably situated competitors.” 

This supports the expressed views of the Department of Justice (under both 
Democratic and Republican administrations), the Federal Trade Commission, the 
Department of Commerce, and the President’s Council of Economic Advisers. 
The courts have not held to the contrary ; in fact, the Department of Justice holds 
that the cases support freight absorption. 

One further observation needs to be made to correct the contention of some 
that freight absorption favors big business as against small business. This con- 
tention is factually untrue. 

If you prohibit the absorption of freight, you place the small- and middle-sized 
producer’s at a serious competitive disadvantage with the big companies. Every 
big company with large financial resources can have plants at different locations in 
all large consuming areas and, in most instances, they can service large consumer 
demands from their own plants located near the customer and where freight 
charges are lower. Small companies not having as many plants in large con- 
suming areas and not having equal resources to obtain same, are at a great dis- 
advantage and are correspondingly limited in their opportunity to compete out- 
side of their restricted mill areas. 

We have unlimited confidence in the future of the American economic system 
so long as it is based on the competitive system that made this Nation the greatest 
industrial nation in the history of the world. Vigorous competition by every 
seller for the business of every buyer is the only way by which we can preserve 
our economic system and continue to grow, expand, and prosper. In a competi- 
tive market there is no living salesman not aware of the fatality of being legally 
prohibited from or restricted impractically in meeting a lower price which a 
competitor is offering to his customers. 

In peace and in war, the steel industry has kept the country provided with an 
ample supply of steel. In the last few years it has built its ingot capacity from 
100 million to over 125 million tons annually and I foresee a demand for 200 mil- 
lion tons annually in the not too distant future, even without a war. I am con- 
fident that industry will always meet national demands. But to meet the cer- 
tain ever-increasing demands, the producers must be kept financially strong and 
productively skillful and up to date. Billions of dollars will be required to do 
this—for essential replacements and modernization and for increased capacities 
to supply growing consumer demands—and the wherewithal for this can only 
come from earnings and obtainable credits. Bank and market borrowings are 
only available to those who have a record of past successful and profitable opera- 
tions. We have a national duty to keep the basic steel industry sound and pro- 
ductive to supply not only growing peacetime civilian demands but also the 
emergency requirements of war and defense. The steel industry will do its part 
as it always has done. Will the Government do its part by affording the indus- 


try an opportunity of doing so by giving it the competitive potentials to help 
itself? 


Mr. Coturns, That is all. 

Thank you, Senator. The next hearing will be at 10 o’clock Friday 
morning. 

Senator Lancer. The first witness will be Glen Nelson, of Fargo, 
N. Dak. The room is to be announced. We do not know at this 
moment which room we are going to have. The hearing is adjourned 
until 10 a. m., Friday. 


(Whereupon, at 4: 25 p. m., the subcommittee recessed, to reconvene 
at 10 a. m., Friday, June 29, 1956.) 
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FRIDAY, JUNE 29, 1956 


Unirep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MoNopPoLy 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:25 a. m., In room 
457, Senate Office Building, Senator William Langer presiding. 

Present: Senators Langer, Kefauver, Dirksen, and Watkins. 

Also present : Senator Sparkman; Joseph A. Seeley, assistant coun- 
sel, and Thomas B. Collins, professional staff member. 

Senator Lancer. The meeting will come to order. 

I want to state that because of the fact that an emergency meet- 
ing of the Judiciary Committee was called, it resulted in Senator 
Kefauver and Senator O’Mahoney and myself being delayed. I 
want to express my regrets at that, but these emergency meetings 
come up during the close of a session. 

The first witness is Mr. Glen Nelson, of Fargo, N. Dak. 

Is Mr. Nelson here? 

Mr. Netson. Senator Langer, I would like to relinquish my place 
at this time for our general counsel to talk, and then I would like to 
follow him. 

Senator Lancer. All right. What is his name? 

Mr. Netson. Otis Ellis. 

Senator Lancer. All right. Will you come forward, sir? 

Will you take charge, Mr. Seeley ? 


STATEMENT OF OTIS H. ELLIS, GENERAL COUNSEL, NATIONAL OIL 
JOBBERS COUNCIL 


Mr. Sretey. Mr. Ellis, your prepared statement will be printed 
in the record in full. 

First, will you let us have your full name and office and whom you 
represent, for the record ? 

r. Exxis. I can more quickly do that by reading it from my pre- 
pared statement, Senator. 

Mr. Seexey. In the interests of saving time, can you advert to 
just such portions as are necessary in your statement, or summarize 
1t¢ 

Mr. Ext1s. I will minimize time as much as possible. With the 
Senator’s indulgence, I will certainly do my best. 

Senator Lancer. You may go right ahead, sir. 

Mr. Exxis. My name is Otis H. Ellis. I am engaged in the general 
practice of law in Washington, D. C., and maintain offices at 1001 
Connecticut Avenue. I am appearing here today on behalf of the 
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National Oil Jobbers Council in my capacity as general counsel for 
that organization. 

The National Oil Jobbers Council is a trade group composed of 25 
State and regional associations of independent jobbers engaged in the 
distribution of petroleum products. These 25 associations, covering 
29 States, oopeenee approximately 12,000 of the 15,000 petroleum job- 
bers in the United States. 

Practically all of these State and regional associations have asked 
this subcommittee for the right to appear and explain their own rea- 
sons for opposing the bills before you for consideration. Rather than 
deluge the committee with cumulative testimony, and in order to save 
the committee’s time, agreements have been worked out whereby I 
would make the principal jobber presentation, following which rep- 
resentatives of a few of these associations—and I might add, they are 
businessmen ; they are not hired help like myself—could supplement 
my remarks with brief statements, giving you the actual businessman’s 
viewpoint of how this bill would affect the businesses of typical 
jobbers. These witnesses are as follows: 

Glen Nelson, Pioneer Oil Co., Fargo, N. Dak., representing North- 
west Petroleum Association. 

Clint Elliott, Elliott Oil Co., Pone Bluff, Ark., representing Arkan- 
sas Independent Oil Marketers Association. 

Spencer C. Baggs, Wasatch Northern Oil Co., 23d and Grant Ave- 
nue, Ogden, Utah, representing Intermountain Oil Jobbers Associa- 
tion. 

Ralph N. Pendergraft, Pendergraft & Williford, Box 1183, Jackson, 
Miss., representing Mississippi Oil Jobbers Association. 

Roy J. Thompson, Apex Motor Fuel Corp., 1401 West North Ave- 
nue, Chicago, Ill., representing Illinois Petroleum Marketers Asso- 
ciation. 

Russell Williams, Sr., Gaseteria, Inc., 1031 East Washington Street, 
Indianapolis, Ind., representing Indiana Independent Petroleum As- 
sociation. 

Melvin Hall, Melvin Hall Oil Co., Noel, Mo., representing Missouri 
Petroleum Association. 

J. A. Citrin, Citrin & Kolb Oil Co., 14445 Linwood Avenue, Detroit, 
Mich., representing Citrin & Kolb Oil Co. 

M. M. Greeling, Gem State Oil Co., Twin Falls, Idaho, representing 
Intermountain Oil Jobbers Association. 

I might add at this time that these witnesses’ statements will be 
brief, but I felt at this time that the committee would want to hear from 
businessmen themselves. 

Now, as evidence of the widespread jobber interest in this legisla- 
tion, witnesses for most of the other associations who asked to be 
heard are in the hearing room at this time and they have agreed to 
adopt my presentation together with that of the jobber witnesses as re- 
flecting the views of their individual associations. 

As I stated, Senator, these other association representatives are 
here now, and they have agreed, in the interests of saving time, to 
adopt my statement and that of these other jobber witnesses. And 
with your permission, Senator, since these men have come a long way, 
I would like to introduce them and have this submitted for the record 
here: 
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From the Alabama Petroleum Association, H. D. Todd and W. Tom 
Jones. 

Senator Lancer. We will see them when they come forward to 
testify. 

Mr. Exxis. These will not testify, Senator. These are those I am 
merely showing the committee. We have got them here. They are 
ready to testify, but in the interests of saving you time, we are only 
going to use a few. 

Senator Lancer. We will be delighted to have you introduce them. 

Mr. Exuis. Alabama Petroleum Association: Mr. H. D. Todd and 
W. Tom Jones. 

Will you gentlemen rise quickly ? 

Arkansas Independent Oil Marketers Association: Mr. O. D. Dailey, 
of Little Rock, Ark. 

Florida Petroleum Marketers Association: Mr. J. H. Williams Jr., 
their president, and Mr. Frank N. Robshaw. 

The Georgia Oil Jobbers Association: Mr. B. T. Bonner. 

The Indiana Independent Petroleum Association: Mr. S. M. 
Fleener. 

The Iowa Independent Oil Jobbers Association: Mr. Miles Mills. 

The Kentucky Petroleum Marketers Association: Mr. E. M. Bailey. 

Nebraska Petroleum Marketers Association: Mr. W. R. Schaifer. 

North Carolina Oil Jobbers Association: Mr. H. S. Kimrey, Mr. J. 
Parks Gwaltney, Mr. W. A. Parker, and Mr. D. Worth Joyner. 

The Northwest Petroleum Association: Mr. Normal Walz, and, in 
addition, the first witness, Mr. Glen Nelson. 

The Pennsylvania Petroleum Association: Mr. M. D. DeTar. 

South Dakota Independent Oilmen’s Association: A. H. Rhian. 

Tennessee Oil Men’s Association: Mr. E. J. Connable. 

The Texas Oil Jobbers Association: Mr. E. K. Bennett. 

The Virginia Petroleum Jobbers Association: Gilbert S. Campbell, 
E. D. Catterton, and Richard C. Haydon, Jr. 

j ; he Oklahoma Independent Oil Jobbers Association: Mr. K. C. 
effries. 

By special request from the Independent Oilmen’s Association of 
New England, I have been asked to speak in their behalf. However, 
they are not members of the National Oil Jobbers Council. 

All of these jobbers or any of them are available for questioning by 
members of this committee. 

It is possible that some of the subcommittee are not familiar with 
the functional operation of an independent oil jobber and it might be 
well to define or clarify this operation. An oil jobber is a marketer 
of petroleum products engaged in wholesale distribution of gasoline 
to service stations as well as the distribution of gasoline in bulk quan- 
tities to commercial consumers and farmers. 

In addition, jobbers distribute fuel oil to home owners and com- 
mercial consumers. Most line jobbers own one or more retail 
service stations, and either lease these service stations to independent 
dealers or operate some or all of the stations with their own salaried 
personnel. 

A number of jobbers also engage in the sale and distribution of tires 
and tubes and maintain retread facilities in their retail outlets. 

The jobbers’ significance in the marketing structure of the petroleum 
industry is evidenced by the fact that they distribute approximately 
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85 percent of the household burning oils consumed, 35 percent of the 
gasoline sold to service stations and more than 50 percent of the petro- 
leum fuels delivered to farmers. 

The word “independent,” as-it applies to a jobber, means that he 
owns his own bulk plant, trucks, and other facilities necessary to dis- 
tribute petroleum products, handles his own credit sales, and is not—I 
repeat, not—a subsidiary of or controlled by a so-called major oil 
company. The independent jobber and the independent service sta- 
tion operator are the small-business men of petroleum marketing. 

When we view this participation by independents and further con- 
sider that the major oil companies or refiners also engage in whole- 
sale distribution, and in some instances retailing, it becomes obvious 
that the very nature of the structure requires that the seller often- 
times competes with his customer for the business of the consumer 
or other resellers. 

This is a unique situation when contrasted to the marketing of 
other products or commodities and it is for this reason that petroleum 
marketers can or will be more adversely affected by the provisions 
of these bills than possibly any other industry. 

I shall direct my remarks here in opposition to H. R. 1840 and S. 11 
only so far as these bills would affect the independent oil jobber. 

On first reading of this proposed amendment to the Robinson-Pat- 
man Act, it would appear that the amendments would work to the 
benefit of jobbers since they, like many retail dealers, also suffer from 
the results of price discrimination—either legal or otherwise. 

When, however, one reviews the course of events and circumstances 
leading up to the introduction of these bills, it is easy to see how the 
independent oil jobber becomes a frantic opponent—particularly if 
one reads the record in the famous Standard of Indiana or Detroit 
case. 

Since the committee has already been barraged with weighty legal 
briefs and philosophical discussions, I will not add to their burden 
other than to very briefly relate the high points of the case insofar 
as they affect the jobber. 

This case originated with the complaint that Standard of Indiana 
was discriminating in prices of gasoline between its retail dealer cus- 
tomers and certain sibhee customers, some of which jobber customers 
also engaged in retailing in varying degrees. 

The FTC contended that giving the jobber a better price than that 
given to the dealer enabled the jobber to sell through its retail outlets 
or to its retailer customers at lower prices, thus substantially injuring 
competition at the retail level in the city of Detroit. 

Standard, among other defenses, pleaded that the lower price given 
to its jobber customers was justified by the additional function per- 
formed in storing and distributing gasoline and further contended 
that such lower price to its jobber customers was made in “good faith” 
to meet the equally low price of other sellers who sought to obtain 
the business of these jobber customers. 

FTC took the position—and here is the meat of this coconut, gentle- 
men—the FTC took the position that if a lower, or discriminatory 
price, was made in good faith to meet competition, it generally would 
be an adequate defense under section 2 (b) of the Robinson-Patman 
Act. However, FTC argued that the effect of Standard’s discrimina- 
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tory price substantially lessened competition, and the defense of good 
faith, therefore, did not prevail. 

In the instant case, they are adding that language. 

The Supreme Court held to the contrary and decided that the good- 
faith defense provided in section 2 (b) of the act—which now is the 
law—was an absolute defense regardless of the effect on competition. 

In substance, these bills before you for consideration would amend 
section 2 (b) in such a way as to supply the statutory predicate to 
support the FTC position which was overruled by the Court. That 
is this bill in a nutshell. 

In brief, these bills now seek to do by statute what FTC could not 
do by erroneous interpretation. 

The original FTC order would have required that Standard police 
its jobber customers by way of precluding them from selling to deal- 
ers in the Detroit area at a lesser price than Standard charged its own 
dealers. 

In addition, Standard could not sell to these jobber customers, who 
also engaged in retailing, at a price less than Standard sold to its 
own retailer customers, despite the fact that the jobbers performed 
the additional function of storage and distribution. Obviously, 
Standard could not obey this order without violating other anti- 
trust laws which would prohibit them from establishing the prices 
of its customer-competitors. 

Jobbers saw in this order an attempt to destroy the jobber’s dis- 
tribution function or, in the alternative, subject him to a form of 
price maintenance governed by his supplier. It was for that reason 
that jobber organizations have intervened as amici curiae in prac- 
tically every proceeding involved in this 16-year-old litigation. It 
is also the reason compelling us to oppose this legislation which would 
legalize the erroneous interpretation of FTC. 

If there is any doubt in the minds of this subcommittee as to the 
effect on the independent oil jobber or jobber-retailer, had the FTC 
position obtained in the Standard case, I suggest that the member 
read an article published in the Harvard Law Review, volume 67, 
No. 2, dated December 1953, which discusses the Standard case in an 
unbiased, pro-and-con manner. 

I am not going to burden you with a lawyer’s brief, but I would 
like to read this because it is the nut in the coconut as far as our 
factual situation is concerned. I will not read all of this. They state: 

The discussion in the next section will show that the jobber will suffer most 
by the enforcement of paragraph 6. He will either be eliminated from the dis- 
tribution process by his supplier or suffer a limitation of his freedom of action 
through some form of resale price maintenance. This result would seem anom- 
alous since the statute was designed to protect small businesses, and especially 
middlemen, from the economic encroachments of the large integrated retailer 
(pp. 311-312). 

Since gasoline jobbers have usually developed from small retailers grown 


large, entry into that field may be lessened by the present law of trade dis- 
counts, reflected in paragraphs 5 and 6— 


referring to the FTC order in the Standard case— 


which tends to discourage backward integration. In addition, the blanket pro- 
hibition of paragraph 5 may force uneconomic behavier upon gasoline jobbers 
who often engaged in two sorts of retailing: ervice stations to train their 
dealers, and temporary operation of an owned retail outlet in the interval be- 
tween the withdrawal of one lessee and the finding of another (p. 313). 
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The Standard Oil litigation affords a typical illustration of the question- 
able and unexpected economic consequences which may result from the Robin- 
son-Patman Act. Although jobbers and integrated retailers undoubtedly per- 
form useful economic functions, they may find themselves cut off by major 
suppliers or deprived of the discounts which are necessary to permit them 
to incur the costs of their additional distributive functions. At the least, 
they may continue in business only at the cost of considerable inconvenience 
and loss of economic freedom (pp. 316-317). 

Since you gentlemen have been bombarded with words and legal- 
istic generalities concerning the effects of the provisions proposed in 
these two bills, I think it would be more helpful if you would permit me 
orally to use charts and show you by specific examples exactly what I 
am talking about, rather than in words and terms which are familiar 
to those of us in the industry but may be unfamiliar to you gentle- 
men, if you will permit me to do that. 

(The charts referred to are on file with the subcommittee. ) 

Here is a chart, gentlemen, that will describe what we call in the 
trade a dual distribution system. ‘This is somewhat similar to that 
which Standard had in the Detroit area at the time this case arose. 

Now, dual distribution in the industry, to us, means this: that the 
company supplier, which is, let me say, usually a large major oil 
company, distributes its products direct to service station dealers, 
these triangles representing their service station dealers, and it also 
distributes its products to a jobber, who in turn sells to his dealer 
customers, which are represented on this chart by the circle. 

The black spaces on here, or squares, represent other competitive 
dealers. 

Now, we can only assume that if this amendment is put into effect, 
the interpretation which FTC had would prevail. We have nothing 
else. We do not have to speculate, as some of these small businessmen 
do, about what will happen to them. We know from the record, 16 
years of it, how FTC is going to look at us if this is put into effect. 

Senator Watkins. May I ask a question at this point ? 

Mr. Exuis. Yes, Senator. 

Senator WarTxr1ns. What service do you render to the retailers that 
the oil company itself does not render? Doesn’t it distribute to them 
and store for them ? 

Mr. Exuis. We render no additional service other than what the 
major oil company might render in its distribution to these dealers. 

Senator Warxins. That is what I had in mind. The oil company, 
the producer, takes care of retail customers; it stores for them; it 
delivers to them. 

Mr. Exxis. Right. 

Senator Watkins. And now you do the same thing; they sell to 
you, and you in turn deliver to these people? 

Mr. Exuis. Right. 

Senator Warxins. So what service actually do you give that is not 
already given? That is what I am asking. 

Mr. Exuis. The only extra service is, if this is a national brand ty 
of supplier, they have the benefit of national advertising which the 
supplier furnishes. My jobber oftentimes assists in local advertising, 
but the advertising benefit, of course, is one thing they perform to a 
great extreme that we do not. 
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But in most instances, since we are carrying their brand name, 
then they, of course, reap that benefit. 

There is one service which 

Senator Waris. Let me ask you this, too. 

Mr. Exits. Yes. 

Senator Warkins. Don’t these jobbers also have retail stores of 
their own ? 

Mr. Extis. Yes, sir. 

The average jobber here would, let us say, own maybe two of these 
circle stations and sell to operators that he leased those stations to, 
who are independent dealers, and maybe here is another circle over 
here near the edge of Highway 50, near Jones County, that this man 
may own his own station. Nobody owns it but him, and my jobber 
sells to him, as he could any other merchant. 

There is one service we do supply that is more of an intangible sort 
of service, Senator Watkins, and that is the secret of the small-business 
man, is this: 

You usually have salaried personel for the major company here, 
some of whom have come from hundreds of miles away. My jobber 
is a member of this community. He is the Rotary Club, the Parent- 
Teachers, the Board of Aldermen. He is a citizen. He knows how 
many children the people have. When the wife has appendicitis and 
they haven’t got enough money, my jobber moves in and helps. 

He provides the humanitarian service that Mr. Big over here, un- 
fortunately, because of his structure, is not able to provide, and al- 
though it is an intangible factor, to me, a man who is sort of hipped 
on small business in this country, that is the greatest benefit of main- 
taining the small-business man in our economic structure. 

Now, then, proceeding further, if this thing goes into effect, what 
will it mean? Let us think between the supplier and the jobber, now. 
It means that if the jobber leases this station, but his operator quits 
for some reason or other, he cannot, without running a severe risk 
for his supplier, take over the operation of this station with salaried 
personnel until he gets another lessee operator. Why? Because the 
supplier to the jobber, at.a jobber price, which usually is about 3 cents 
less than the price the supplier sells directly to his dealer, so that the 
supplier is in the very perilous position of selling to a jobber who is 
retailing, or a retailer, at a price less than he is charging to this dealer 
who sells direct, even though this man—the jobber—performs the 
function of storage and distribution. 

But what happens? He is discriminating in price as between re- 
tailer customers, one of which is the jobber-retailer, as to this one 
station at the intersection of Highways 50 and 60, and the other 
stations designated by triangles. 

Now, the law in this thing goes further and says, It is all right to 
discriminate, but if the result is a substantial lessening of competition, 
then you are in the soup. That is what this amendment says. 

Suppose this black square competitive service station here at the 
intersection of Highway 60 and Highway 50 cuts the price on gasoline 
3 cents a gallon from the normal price sold by these others, and this 
jobber-retailer sitting across the street from him is losing business 
because his competitor across the street here is sellirg for 3 cents less. 
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So this jobber, who is a retailer for the time being, cuts his price 3 
cents to meet this competition. The net result—it happens every day 
in the United States and it is not remote—a price war Is set off, gaso- 
line being a sensitive product, and the whole town is enveloped in 
prices dropping. 

These dealers who buy direct from the major company then say to 
the major company, “Look, my friend, you are discriminating in price 
with us. You are selling to us at 20 cents a gallon; your jobber-re- 
tailer customer is buying at 17 cents a gallon, thus enabling him to 
meet a competitive situation over here better than we. The end result 
has been that it set up a price war, substantially lessening competition ; 
therefore, you have broken the law, Mr. Big Supplier.” 

Mr. Big Supplier says, “I haven’t broken the law; I sold to a jobber 
at a regular jobber price and he performs a function.” 

“We don’t care, Mr. Big Supplier. You sold to a retailer for a 
lesser price than you sold to other retailers, the end result of which 
was to lessen competition in an area. You have violated the law.” 

In brief, this supplier, without doing anything illegal, has been 
made the subject of a law violation because one of his customers, in 
order to meet competition, had to cut his price. 

Now, what sort of situation is that? 

Mr. Srey. Mr. Ellis, may I interrupt there ? 

Mr. Exits. Yes. 

Mr. Srery. If this jobber in the situation you are describing does 
not reduce his prices below the competitive level, then there is no 
injury to competition within the meaning of the statute; is that 
correct ? 

Mr. Exits. Right. 

Mr. Srery. And there could be no violation. 

Mr. Extts. Unless there is a lessening of competition, there can be 
no violation under this S. 11. 

Mr. Sreery. And the jobber, if he engages in this activity that you 
were talking about, would be engaging in cutthroat operations, would 
he not? 

Mr. Exxzis. I would not say that when a jobber who sells at. what 
we call a normal price, that all these others are selling at, suddenly 
finds himself confronted with a station across the street cutting price 
and all of his customers flowing over here—I would not say that it is 
cutthroat to meet competition. Since when in this country is it called 
a cutthroat practice for a businessman to meet the price of his com- 
petitor ? 

Mr. Srety. How many of these situations are there actually in the 
country that you have described, the so-called dual distribution, or 
dual setup? Can you give us numerically how many of them there 
are? 

Mr. Exxts. I don’t know numerically. 

Mr. Seety. Would there be 30? 

Mr. Exits. The dual situation is in the minority as compared to the 
other situation that I am going to show you. 

Mr. Srey. Could you give us any estimate? "Would there be as 
many as 30 of those situations? 

Mr. Extts. Dual situations? 

Mr. Srery. Yes. 
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Mr. Exuis. Oh, yes, many more, particularly when you get to fuel 
oil. Now, weare only talking about gasoline now. 

Mr. Srey. Yes, that is right. But fuel oil is not within the pur- 
view of the statute, is it ? 

Mr. Exxis. Why isn’t it? It does not exclude fuel oil, Mr. Seely. 
It says, “any commodity,” I thought. 

Senator Kerauver (presiding). That is not what you are talking 
about there. 

Mr. Extuts. No. I am talking about gasoline here. But I can 
show you where fuel oil is affected the same way here. In a large 
metropolitan area such as New York, here is a major supplier, let 
us call it Esso Standard. They have large terminal facilities. Now, 
how do they distribute their fuel oil products up there ? 

They sell to jobbers like this, dozens of them, who also have storage 
facilities scattered in points all over the city. Now, those jobbers in 
turn sell to what we call peddlers. They are men who own no storage 
facilities; they only own trucks, so that these jobbers sell to peddlers 
who in turn sell to the homes in New York City. 

Now, then, suppose this man, the supplier, Esso, sells to its jobbers, 
at, let me say, 12 cents per gallon; then those jobbers sell normally to 
their peddlers for 13 cents per gallon. That isthe normal. 

But what happens? One of this a peddlers comes over 
and he says, “Joe, a jobber for Cities Service, a company over here, 
is offering me the same grade and quality of fuel oil for 121% cents. 
Now, I need that half cent, because in this business small unit and 
big volume is where you survive or perish.” 

What happens? This jobber says, “Jim, I can’t sell to you at 1214 
cents. I can’t afford to meet that competition, because if I do, every 
other peddler I have is being discriminated against and if you take 
the 1214 cent discriminatory price that I make to you to keep you from 
going to Cities Service, and go out in the trade and start cutting the 
throat of these other peddlers with a half-cent differential, you have 
lessened competition ; I have violated the law, and not only for myself, 
but I have put Esso in the middle.” 

Now, explain it any other way. 

Now, when you get into dual distribution involving fuel-oil job- 
bers, where we haath 85 percent of the business, we are talking about 
thousands of businessmen. When you get into gasoline, Mr. Seeley, 
I would give you a horseback estimated of, oh, 400 or 500 in a dual 
situation such as this within the country. 

Senator Krravuver. Mr. Ellis, in the hypothetical case you have 
just presented, where Cities Service cut from 13 cents to 121% cents, 
would you say that would have been a general cut of Cities Service 
to all of its jobbers? 

Mr. Extis. If Cities Service cut generally to all of its jobbers, then 
certainly it would have been a legal cut. There is no discrimination. 

Senator Keravuver. I know. But I mean in the ordinary run of 
things, if Esso had been selling at 13 cents to its jobbers, Cities Service, 
if it cut at all, would cut to all of its jobbers, would it not? 

Mr. Extis. If they are smart, they would. 

Senator Keravuver. Then does that happen? 

Mr. Enis. Yes, that happens, Senator. 
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Senator Kerauver. Then if they can cut to 121% cents for their 
jobbers, why can’t Esso cut to 1214 cents for its jobbers? 

Mr. Exzis. For the reason that maybe Esso is bringing its fuel 
oil from a refinery point where the transportation differential neces- 
sitates that half-cent differential. 

You see, if all petroleum products came from the same refinery 
point, going to the same market area, then you have got a different 

roposition. But refineries are scattered all over the eastern sea- 
oard, and you have got transportation differentials that necessitate 
different prices. 

For example, in the course of the trade—— 

Senator Keravuver. Actually, in the refinery business, are not cer- 
tain big companies the leaders in price? I mean, don’t their prices 
set the price to the jobbers throughout the country ¢ 

Mr. Euxis. I see what you are getting at, Senator. 

Generally there is a large company that is the biggest seller in a 
given area. They are what you call the principal competitor and 
therefore they are the market leader. 

Senator Keravver. And everybody else follows along with their 
price ? 

Mr. Extts. I will not say they follow them, Senator. When the 
best accepted company in a given area sets a price, nobody can go 
above it and sell their product in the face of that principal competitor. 
So rather than 

Senator Kerauver. And nobody usually goes below it, either, do 
they ? 

Mr. Exzis. Oh, yes; yes, sir. That is why we have got a bill in here 
now, because there has been distress gasoline that has been poured on 
the market, in the last 2 years at prices that do not always obtain in 
these points and they find their way into cut-price channels, and 
that is what causes a lot of these price wars. 

Senator Krravuver. Of course, Mr. Ellis, if it is distress gasoline, 
under the amendment that we have proposed here, that is one of the 
exceptions that will enable you to sell at a lower price. 

Mr. Exxis. When is it distress gasoline, Senator? That is another 
question. When it is in oversupply ? 

Senator Krrauver. The exception provides that if it is the size of 
the order or transportation savings or if unusual market conditions 

revail. 
7 What is the exact language, Mr. Collins, of those exceptions in the 
present bill ? 

Mr. Sretry. In the act, in section 2. 

Mr. Erats. I don’t recall, Senator, that such a situation as that is 
covered. 

Senator Krrauver. Where are the exceptions? 

Mr. Srerry. That is section 2 (a). 

Senator Keravver. Section 2 (a) : 

Provided further, That nothing herein contained shall prevent price changes 
from time to time where in response to changing conditions affecting the market 
for or the marketability of the goods concerned, such as but not limited to actual 
or imminent deterioration of perishable goods, obsolescence of seasonal goods, 
distress sales under court process, or sales in good faith in discontinuance of 
business in the goods concerned. 

Now, I had understood that the Federal Trade Commission had 
ruled where you had a big surplus or distress gasoline or goods on 
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hand that you felt you had to dis of, that you could actually sell 
that at a lower price, even though is adahis be discriminatory. 

Mr. Ettis. All right, sir. 

Now let me apply that here, the question we were talking about. 

Cities Service has got an oversupply, let us say, of fuel oil. That 
is what we are talking about. 

Senator Kerauver. Yes. 

Mr. Exuis. But Esso Standard does not have an oversupply. So 
Cities Service, they can sell for as low as they want to, as long as they 
do not discriminate between their customers and lessen competition. 

So through their jobber customers here, they unload this excess 
amount of fuel oil, but Esso does not have any distress amount. 

So what happens? Are you going to say that Cities Service can 
unload, but that this jobber up here must sit back and have his peddler 
customers raided by this situation, or can he defend customer by 
customer as they come to him saying that Cities Service is giving him 
a better price? 

Senator Keravuver. Mr. Ellis, that is what I was just saying—— 

Mr. Exits. Yes, sir. 

Senator Kerauver (continuing). That if somebody is unloading 
or somebody reduced the price because of seasonal fluctuations, then 
the other fellow can reduce his price under those circumstances in good 
faith to meet that lower price. 

Mr. Extis. Can we let the record reflect that as being the intent of 
this committee ? 

Senator Kerauver. You certainly can. 

Mr. Extus. I do not want to argue with the chairman, but I cannot 
as a lawyer read that into it. I wish it were. 

Senator Kerauver. Mr. Ellis, in section 2 (a), if good faith is a 
complete defense, where a price is lowered to meet competition, where 
the lower price is brought about by virtue of a savings in cost—I 
think I am right about this—— 

Mr. Extts. Section 2 (a) and section 2 (b) are separable, Senator. 

Senator Keravver. In other words, a person can make a lower price, 
can sell at a lower price, if that is by virtue of the size of the sale or 
transportation costs or some perishable products with large amounts 
on the market, as is defined in the part of section 2 (a) that I read. 

Mr. Exuts. Yes, sir. I understand those exceptions there, Senator. 

The point I am making is this: Cities Service has made a proposi- 
tion of 1214 cents a gallon to some of this jobber’s peddler customers. 
This jobber has been selling its peddlers for 13 cents. 

Now, then, he does not make it to all of this jobber’s peddler cus- 
tomers, but to certain of his best ones. 

Cities Services’ jobber tells this jobber’s peddler customer, “I will 
sell it to you for 1214 cents. You are paying 13 cents to Standard’s 
jobber here.” 

This jobber says, “Jim, I can’t cut to 1214 cents to keep you, because 
if I do, I am discriminating between my other peddler customers 
that I sell at 13 cents.” 

So this jobber has the alternative of meeting the uneconomic price 
of 1214 cents to all of his customers in order to save one customer. 

Surely, I am not arguing that Cities Service does not have the 
right to lower its price to all customers, for whatever reasons, nor 
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am I arguing that Cities Service could not grant functional discounts. 
That is provided for in the act. 

But this is not a functional discount. This is simply cutting the 
price to a class of customers, such class being peddlers of fuel oil. 

Now, that is where this thing is so uncertain, Senator. 

Mr. Seetey. Mr. Ellis, at this point could you help us to clarify 
the record on this question of fuel-oil sales? 

Mr. Exuis. Yes. 

Mr. Srexey. If the fuel-oil sales of one of your jobbers to home con- 
sumers—they are made at retail, are they not? 

Mr. Exits. That is right. 

Mr. Srevey. And do you understand that such sales are within the 
purview of the Robinson-Patman Act? 

Mr. Exxis. They are not. 

Mr. Srevey. Then I would like to ask you the further question: 
How many of the jobbers in your association deal primarily in fuel 
oil, roughly ¢ 

Mr. Exxis. Oh, I would say—off the record, let me think out loud a 
minute. 

Senator Kerauver. All right. Off the record, if he wants to think 
out loud. 

(Discussion off the record.) 

Mr. Exxis. Out loud, I would say that 85 to 90 percent of our job- 
bers deal in household burning oii. 

Mr. Seetey. And therefore, such dealers could not possibly be in- 
jured by the passage of this bill; is that right ? 

Mr. Exxis. The fuel-oil jobber in his sales to a consumer will not 
be injured by this bill, in the same way that the retail dealer in gaso- 
line will not be injured by this bill. That is why he is in favor of it. 
He wants all the privileges but none of the obligations. 

Mr. Sretey. Now, you say, “in the same way.” But isn’t it in a 
different way? Isn’t it a fact that as to the fuel oil jobber, or mem- 
ber of your organization, the situation could not possibly be changed 
with respect to his sales, since they are not within the purview of the 
act, anyway ? 

Mr. Exxis. His sales to the retail customer —— 

Mr. Seetey. That is right 

Mr. Extis. That is why I differentiated in my illustration by only 
talking of sales to resellers. 

Mr. Sretry. Then the figure which you gave us in opening your 
statement as to the number of jobbers and the volume of sales which 
are represented by your constituents would be considerably less than 
if we take out those who are primarily fuel-oil jobbers? 

Mr. Exxis. I did not say they were, primarily. Most of my jobbers 
sell both gasoline and fuel oil. They are not just either a fuel-oil 
jobber or a gasoline jobber. I have got a roomful of jobbers here. 

Mr. Sretey. But you have some, do you not, that sell as little as, or 
less than, 10 percent of their total volume of sales of gasoline? 

Mr. Exits. Oh, yes. I have a number of the jobbers in metropoli- 
tan areas. Most of those are fuel-oil jobbers, but the reason that the 
gasoline jobbers have been run out of business is because they cannot 
make enough money out of their business to be competitive with the 
big oil companies in those areas. 
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Mr. Srexey. Is that because of the so-called dual distribution setup 
in those areas ? 

Mr. Ex.is. The duel distribution setup is one of the big contribut- 
ing causes to it. 

Mr. Seevey. And the dual distribution 

Mr. Exxis. These suppliers cannot run the risk and peril of utilizing 
jobbers if this bill is passed. That is one of the big potentials of it. 
Wherever you have got a dual distribution setup and you pass this 
bill, the one who is going down the drain will not be the major oil 
company who will turn the business over to the jobber rather than run 
the risk; it will be the jobber who will have to go down the drain. 
Why ? 

Because that jobber—whose biggest problem today is lack of capital 
enabling him to grow commensurate with volume gasoline growth in 
this country—must compete with the big company who is in business 
forever. The big company, in order to maintain its competitive posi- 
tion in this area, “would have to, whether they wanted to or not, in my 
judgment, either eliminate this jobber or so curtail and restrict his 
activities in reselling that he might as well be eliminated. 

That is one of the greatest potentials in this bill, and I am glad you 
raised the question, because I am going to show you in a minute where, 
even though dual distribution is bad enough—and that is the type 
jobber quickly hit—I am going to show you in a minute where there is 
a potential, where the supplier has only the alternative of becoming 
a dual distributor or letting his brand go static in an area. 

Now, let me go further here. I have tried to point out that, No. 1, 
the supplier faces a problem in these dual distribution areas because 
he can be just as legal as this law could make him; yet either the 
jobber or the jobber’s dealer could, in the meeting of competition, set 
in motion a chain of events, such as a price war, that would lessen 
competition in the whole area, making this man—the supplier—a 
violator without having intentionally done anything illegal. 

And the man I am pointing to is the major oil company. Or this 
dealer down here could, by his action, make this jobber a violator 
without any action on the part of the jobber. 

This thing here—in the dual distribution setup, you just kiss this 
jobber goodbye i in this area if this bill passes. There will not in an- 
other 5 years be enough dual jobbers under this setup left in this coun- 
try to start a third-class crap game. And why? 

‘Senator Kerauver. Mr. Ellis, just a minute, now. 

Mr. Exxis. Yes. Excuse me. 

Senator Kerauver. The way this case arose was that Standard Oil 
of Indiana was bypassing the jobbers out there; was it not? 

Mr. Exuis. [ explained that earlier. This is somewhat the situation. 
Let us say that Smith County in this picture is the city of Detroit 

Senator Keravuver. What ‘T mean is, if Standard Oil of New Jersey 
is going to sell to its so-called wholesalers, or, anyway 

Mr. Exxts. The jobbers. 

Senator Kerauver. The jobbers who are really retailers, and let 
them sell directly to the trade, as is done out in Detroit, then isn’t 
that the real danger that is facing the jobber, and wouldn’t this bill 
actually give him some protection ¢ 
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Mr. Exuis. Senator, the bill might possibly eliminate or tend to 
eliminate what we call in the trade the cut-rate jobber-retailer. 

Senator Kerauver. Is Standard Oil of New Jersey a jobber- 
retailer ¢ 

Mr. Exxis. Standard Oil of New Jersey? No, sir. 

Senator Kerauver. I mean, of Indiana? 

Mr. Exuis. No, sir. 

Senator Kerauver. They were in the Detroit area? 

Mr. Exuis. No, sir. I might add that I have one of the jobbers 
involved in that case here as a witness, and I think he can answer 
specifically just exactly what did happen. I can tell you—— 

Senator Kerauver. Isn’t the real problem of the jobber the fact that 
the people like Standard Oil of New Jersey are carrying on this pricing 
policy of bypassing the real jobber and selling directly to retailers? 

Mr. Exuis. One of the biggest pricing problems in the industry 
today, in my judgment, Senator, is that there are some of these com- 
ro who are selling to cutrate chain retailers at jobber prices, or 
ess than jobber prices, rather than selling that gasoline through their 
own branded Sobbans who in turn sell to independent dealers, and 
these jobber-retailers, let us call it, that you are talking about, these 
cutrate boys, who come in and tear up the markets, you are correct; 
that is right. And if there was some way this bill could prohibit 
sales by these companies to these cutrate, big-volume retailers who 
destroy sient it you can write the bill that way, Senator, I will 
take rente-auaaialle jobbers representing thirty-some-odd States in 


this room and endorse it 100 percent. But unfortunately—— 
Senator Keravver. Mr. Ellis, just a minute. That is a good state- 


ment. 

If the position of the Federal Trade Commission had been sus- 
tained, Standard Oil would not have been able to sell to these four 
ig Been out in Detroit, and the regular jobber would have 
iad a better situation, would he not ? 

Mr. Extis. That gets it a little complicated, Senator, because in my 
judgment there were some of those retailers out there that were, in 
my judgment, destructive forces in the market. 

However, Standard had a branded jobber there named Citrin & 
Kolb. They sold Standard’s brand name. These other jobbers sold 
Standard gasoline under another brand name. 

Mr. Citrin is here, and he can tell you why he had to operate some 
of his own stations, why he had to cut prices, bites the whole market 
was torn all to pieces. He either cut to meet those prices of others 
there, or he went out of business. 

Senator Krerauver. Mr. Ellis, if the major oil companies are going 
to follow the practice they did in Detroit of selling to their jobber- 
retailers, bypassing the regular jobbers, the regular jobber is out of 
business anyway, isn’t he? 

Mr. Ex.is. If they are going to follow that practice, they are cer- 
tainly accelerating the demise of the jobber. 

Senator Keravuver. And this bill would at least hold back the 
demise ? 

Mr. Exxis. No, sir; I do not think it would. 

Senator Kreravuver. This bill would at least prevent what happened 
< a Detroit, where the regular jobbers, you admit, were having a 

ard time, 
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Mr. Exus. Right. 

Senator Keravuver. Isn’t that true? 

Mr. Exxis. That is true. 

Senator Keravver. Do you not think that the evil here is the prac- 
tice of the big oil companies in bypassing this regular jobber and 
selling to their jobber-wholesalers on a regular pricing system as the 
Federal Trade Commission held, and as the court of appeals for the 
Seventh Circuit admitted, and that that is really the i that is going 
on, and this bill would at least correct that, would it not ¢ 

Mr. Exuis. I think the bill would tend to check that. Unfortu- 
nately, Senator, as I have stated later here, it is fine to set a trap for 
the lion, but let us so construct that trap that we do not cach a bunch 
of innocent rabbits. That is why I say, if we could write it in such 
a way to eliminate the basic cause of the big discriminatory evil, fine, 
but the way it is written, and through no fault of any of the drafts- 
men, I am sure—their intentions were really good—the way it is 
written, it unfortunately will catch this good type of jobber, it will 
ruin him because—— 

Senator Kerauver. Mr. Ellis, let’s see if he would not be ruined 
anyway. 

If Standard Oil is going to sell at a lower price to its jobber-re- 
tailers over a long period of time so that automobile sind gasoline 
users will naturally buy their gasoline from these jobber-retailers 
who can sell at a lower price, because they are not going through the 
regular jobber, then Standard Oil of Indiana is forcing its regular 
jobber out of business, because he is not going to be able, even if he 

as the right to meet the competition immediately—he is not going 
to ~~ to stay in business and meet it over a long period of time, 
is he? 

Mr. Exuis. If what we call the bona fide, branded type of jobber, 
a good, wholesome jobber, who operates a good market, if he is to 
stay in existence, something must be done about this cutrate type of 
jobber-retailer. That I am forced to say is correct, Senator. But 
what you are saying is, if we do not—— 

Senator Keravuver. Mr. Ellis—— 

Mr. Exx1s. What you, Senator, as I understand it, are saying, if 
we do not take this method of stopping what you are talking about, 
Mr. Ellis, then your jobber is going to be out of business anyhow, 
so even though the bill hurts you, you will not be any worse off. In 
other words, you are going to drown either way. 

Senator Keravver. No, that is not what I am talking about. The 
way the matter stands now, these little jobbers, who also get their 
gasoline from Standard Oil of Indiana, you just said, cannot stand 
the competition of Standard Oil selling directly to its jobber-retailers. 
And that would make sense, because one way it is going through 
two hands, and the other way it is only going through one hand at 
a lower price. And oe will concede that if the Federal Trade Com- 
mission’s position about this matter had been sustained, which is 
the purpose of this amendment here, at least in that situation Stand- 
ard Oil would not have been able to have gotton by with cutting the 
price to those four, or however many there were, jobber-retailers, 
which would have in that case been some relief to the bona fide jobber 
and to the bona fide retailer. 

79800—56——22 
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Mr. Exxis. Well, let me answer it this way—— 

Senator Kerauver. Is that not true? 

Mr. Exxts. That would have been some relief. 

Senator Kerauver. Hadn’t you rather have some relief than no 
relief ? 

Mr. Extis. If I am drowning, the fact that it takes me 2 minutes 
or 5 minutes in the ultimate is of little consequence if, in the end, 
I drown. 

Senator Kerauver. Mr. Ellis, if the court had ordered, as the Fed- 
eral Trade Commission insisted, and as would be the case if this bill 
were passed, that Standard Oil had to sell to these four jobber- 
retailers at the same price it was selling to the other people, that is, it 
could not make that differential, then the regular jobber and the 
regular retailer would not have been in a drowning position, would it ? 

Mr. Extis. Not necessarily, because some reseller can often effect 
efficiencies that another reseller cannot, and sell for less. 

Now, let me get this clear 

Senator Kreravuver. I know, but just answer my question. If the 
Federal Trade Commission’s position in the Detroit case had been 
sustained—and it would have been sustained if this bill that we have 
here, S. 11, had been the law—then the independent jobber, the little 
jobber and the little retailer, would have been saved; is that not true? 

Mr. Exits. No, I cannot say that that is true. 

Senator Keravuver. Why isn’t it true? 

Mr. Exuis. For the simple reason that another supplier from the 
outside of Detroit, uninvolved with jobbers or anything, could sell to 
that same retailer, and offered to sell, as the record so reflects, to that 
same jobber-retailer at prices that Standard had to meet, so that this 
bad dealer, or bad jobber-retailer, still would have had the same price 
to disrupt the market, had Standard even cut him off. 

So you do not eliminate him. You can always come from the out- 
side. 

Senator Krrauver. Are you saying that Standard could not have 
made the same reduction to all of its customers there? 

Mr. Esis. Standard of Indiana, if they had tried to sell, as the 
FTC wanted them to, to this jobber at the same price that they sold 
to these dealers, this jobber would have been a stupid idiot to stay in 
business. 

Why? Standard delivered in their trucks to these service stations, 
but they delivered to this jobber’s storage tank, and from that point 
on, this jobber, with his own trucks, with his own investment in his 
storage tank, handled these other distribution facilities. 

This jobber performed a function that Standard had to perform 
for its own dealers over here. And what happened? FTC did not 
want to give the jobber anything for performing a function, or they 
finally, in the latter analysis said, “Well, maybe he is entitled to the 
actual cost of performing the function.” 

Now, what a pretty come-off is that. 

Seantor Kreravver. Mr. Ellis, as a matter of actuality, Standard of 
Indiana was acting as the jobber in that case; was it not? 

Mr. Exits. No, sir. 

Senator Keravver. I mean, it was the—— 

Mr. Exxis. It was a wholesale distributor. 

Senator Krravuver. It was a wholesale distributor, but—— 
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Mr. Exxis. Yes; that is what we call in the trade where a large 
supplier or refiner sells direct to service station customers—we call 
that direct distribution. They also utilize the method 

Senator Kerauver. But Standard was putting itself in the same 
position 

Mr. Extis. As the jobber. 

Senator Kerauver. As the jobber. 

Mr. Extis. Right, sir. 

Senator Kerauver. Well, why should Standard be allowed to do 
that? 

Mr. Exuis. Well, now, that I presume is the right that any business- 
man has in this country, to engage in any legal form of business that 
he sees fit to engage in; so long as the law permits a manufacturer 
to sell its products to retailers or even to retail, if they want to, why, 
they have a right to do it. 

Now, maybe the law ought to be changed in that respect. I don’t 
know. 

Senator Keravuver. No; I am thinking about the moral issue. 

Mr. Extis. Yes. 

Senator Keravuver. If Standard has the jobbers and expects them to 
stay in business, why, by contract with the jobbers or why, by at least 
some moral obligation, should Standard undertake to sell its retailers 
at the same price it is going to sell to its jobbers? 

Mr. Exits. Well, I don’t quite follow you about that latter price 
statement. I thought 

Senator Keravuver. Well, anyway, Standard apparently is selling 
to its jobber-retailers at a price which would make it impossible for 
its regular retailers to meet and stay in business. 

Mr. Exxts. Not necessarily. 

Senator Kerauver. Well, you said a few minutes ago you thought 
they could not have survived. 

Mr. Etuts. They were selling to certain, not all, unbranded jobber- 
retailers out there. By jobber-retailer, I mean a man who performs 
a function of storage and distribution to the service station, as well 
as running the service station, and they were selling to certain jobber- 
retailers at a cent and a half less than they were charging some of 
the dealers where they delivered it to the dealer’s station, and these 
jobber-retailers were selling at prices equal to or less than these other 
dealers who bought direct from Standard. 

That is my understanding of the case. 

Now, then, this cent and a half up here, practically all of that was 
consumed with the cost of performing this function of storage and 
distribution. And why did Standard make that price to these jobber- 
retailers? Because other companies were making the price to them, 
and they met the price in order to hold the customers. They met 
competition in good faith, which FTC said was not good faith, but 
the appellate court just got through saying it was good faith. 

Now, Standard has witnesses, I understand, in the room today to 
testify, I presume. There is a jobber who was involved in this situa- 
tion. 

Senator Keravver. I have interrupted too much. 

Go ahead with your presentation. 
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Mr. Exx1s. The point I wanted to make here was in this dual dis- 
tribution structure, the perils imposed by this amendment—however 
well intended it may be—on the major company or small independent 
refiner for that matter, or supplier, are such that I don’t see how they 
can run the risk of continuing to use a jobber as a form of wholesale 
distribution while they at the same time in the same competitive area 
sell direct to retailers. 

Senator Kreravuver. If they want to play fair, why don’t they stop 
selling direct to retailers? 

Mr. Exxis. Why don’t they get out and let the jobber handle it ? 

Senator Krerauver. They ame contracts with jobbers. 

Mr. Exxis. It would suit us fine if they did. 

Senator Kerauver. Isn’t your main trouble what you present 
there as an unwholesome practice on the part of Standard Oil of 
Indiana and those in a position like them of having jobbers who have 
a right to rely upon the refinery for fair play and fair treatment, 
yet undercut them by selling directly to their customers ? 

Mr. Exxis. I am not in love with the Standard Oil Company of In- 
diana and I think I am pretty well known as fighting all the major 
oil companies 365 days out of the year. But in honesty I am com- 
pelled to say that in a situation of this kind there are few jobbers 
in this country who have the capital to completely service this whole 
area, say, of the metropolitan area of Detroit. They don’t have the 
money. 

Scania Kerauver. In the case we had there, the jobbers had the 
facilities to service these four people that Standard sold to directly, 
didn’t they? They had been servicing them. 

Mr. Exuis. Only a part of them. In metropolitan areas where you 
have the dual distribution system, the jobber is part of wholesale 
distribution, merely supplements that of the major company who dis- 
tributes direct. 

Senator Kerauver. I had always thought that as a matter of good 
faith that a big outfit like Standard of Indiana, if it is going to en- 
courage jobbers to go into business, thereby at least normally wants 
them to have some profit for their handling of the product, they 
should not go into selling directly to retailers themselves and bypass- 
ing the jobbers. That is usually the case of manufacturers and re- 
finers; isn’t it? 

Mr. Exuts. That’s why— 

Senator Kerauver. As a matter of fact no jobber could survive 
for long if his suppher is going to sell directly to the retail trade. 

Mr. Exits. That is the unique part about the petroleum marketing 
picture that makes it different from other industries insofar as ap- 
plication of this bill is concerned. 

That is why it will strangle people like this whereas it won’t have 
any effect of consequence maybe on other trades—— 

Sianbe Keravuver. What is strangling people like that is the prac- 
tice of Standard Oil of Indiana of selling directly to service sta- 
tions rather than their jobbers. Isn’t that what is strangling them? 

Mr. Exuis. I wouldn’t say that, no, sir. I would say this, I would 
personally prefer that every major company manufactured its prod- 
uct and that the wholesale distributor was an independent business- 
man and that the retailer of that product was an independent business- 
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man. That would be preferable from my way of looking at it. But 
how you can achieve it I don’t know. 

Senator Keravuver. All you have to do to achieve it is for the big 
companies to take that attitude. 

Mr. Exxis. If they took the attitude, that would do it. But the 
bill won’t give them that attitude. The bill I am afraid will elim- 
inate the jobber. That is what I am getting at, Senator. We are 
burning down the house to kill the rats without getting all the chil- 
dren out of the house. 

Senator Keravver. How would you kill the prictice of these big 
companies? What legislation would you propose / 

Mr. Exuis. I can make a suggestion but I have no authority to do 
it by my people nor do I concur in the suggestion. 

Senator Kerauver. If you don’t mind I would be interested in know- 
ing. I think the evidence here is the practice of the big companies 
in selling on one hand to jobbers and then undercutting them on 
the other. How would you stop it? 

Mr. Exits. The suggestion which I have no authority to make—— 

Senator Kerauver. I have known you a long time. You are a 
bright man and you are representing your clients well and ably as 
you always do and we ual appreciate—you know this business— 
we would appreciate your suggestion. 

Mr. Exxis. The way would be to divorce the manufacturer from 
distribution and reselling of that product, gasoline, and fuel oil. I 
want to make it clear I do not recommend that and if somebody 
started such legislation, under the conditions now obtaining, I would 
have to fight it in good conscience. 

Senator Keravver. In other words, this vertical integration is one 
of the big problems of the country right now. 

Mr. Exuis. Right. Horizontal as well. 

Senator Keravver. That is adversely affecting the independent job- 
ber, the independent retailer, and everybody else, making it hard 
for them to meet competition / 2 

Mr. Exxi1s. That is correct. 

Senator Kerauver. That is one of the evils this bill is supposed 
to give some cure to. 

Mr. Exuis. I know, Senator. I have known you for a long time and 
you are a sincere advocate of small business and I say that from 
the heart as contrasted to some who sing it as a political theme song. 
T know you are sincere in this bill. And that is why I appreciate 
your time in letting me point out that there are holes in the bill as 
far as a great group of small- business men are concerned. I wish I 
knew how to tell you to amend it in such a way to take care of those 
you seek to help and that it would help some without destroying 
others who are in the same category, such category being to wit 
the independent small-business man. 

Senator Keravuver. Mr. Ellis, | appreciate your statement. Let me 
ask you one question. At least in the case you had in Detroit, this 
bill would have helped? 

Mr. Extis. Yes, sir. 

Senator Keravver. All right. 

Mr. Exxis. Now then 
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Senator Dirksen. Before you get away from the possibility of a 
suggestion, did you see that language that Senator Capehart sub- 
mitted as an amendment to S. 11% 

Mr. Evuis. Yes, sir, | saw the amendment the other day when there 
was some question about it. I have not as yet formed an opinion 
about this if that is what you are getting at, sir. 

Senator Dirksen. Yes. 

Mr. Exuis. | would say this, it would certainly ease some of the 
pressure in this bill if it were included, but it will not completely 
by any means take care of these little guys I’m talking about. 

Senator Lancer. Would you mind repeating that, sir? 

Mr. Exxis. I say this amendment would ease some of the pressure 
that some people would be subjected to, but it would in no manner 
eliminate all of the problems that would be posed for them by S. 11 
nor any appreciable amount of them, Senator Langer. 

Senator Lancer. Would you support the Capehart amendment 
then ? 

Mr. Exits. If I saw this bill was going through and without more, 
1 would cling to this straw because that is all 1 could get my hands 
on, but I think I would ultimately drown with this straw. I refer 
to this amendment to S. 11. Does that answer your question / 

Senator Kerauver. Can you show us here on an illustration just 
what the Capehart amendment will do? 

Mr. Exits. I have to study it a little bit. 

Senator Kerauver. I have been studying it and can’t figure out 
what it will do. 

Mr. Exxis. It says nothing herein contained shall be construed to 
prevent a seller from meeting an equally low price of a competitor 
when denying him the right to do so may have the effect of substan- 
tially lessening competition or tending to create a monopoly. 

Senator Dirksen. How would that apply to your little fellow in 
black and the one in red that you used as an illustration ? 

Mr. Exxis. Here is a jobber. I am referring to my dual distribu- 
tion chart. He sells to this red circle dealer at the intersection of 
Highway 50 and Highway 60. What happens is Phillips Petroleum 
Co. who does no business in Smith County decides they want to 
enter this territory with their product. They come to this dealer 
I have designated and say, “George, Jobber Jones is charging you 20 
cents a gallon for gasoline. We are coming into the territory and we 
went to build up a ‘brand. You have 20,000 gallons a month gasoline 
volume which incidentally is a good station. We will sell you gaso- 
line at 18 cents a gallon if you will take down this jobber’s flag. and 
flying the Phillips flag and sell our product.” This jobber is selling all 
of his other red circle dealers at 20 cents a gallon. This dealer goes 
to the jobber and tells him about the Phillips offer. The jobber says 
to him, they passed a law down here in Congress last week that says 
if I discriminate in price to you as between my other dealers and 
the result of that or the effect of it is to lessen competition, then I 
have violated the law. 

So if I meet Phillips price of 18 cents, then No. 1, I am discrim- 
inating against other customers because I simply can’t afford to 
sell all my customers for 18 cents. 

There is no profit in it for me. If I discriminate and sell to you, 
I can’t tell you what you in turn must sell to the consuming public 
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for. If you turn around and then sell for 2 cents less than all the 
others around, you could set off a price war that would substantially 
lessen competition and I am in violation of the act. 

That is what could happed any time if I discriminated and gave 
it to you. 

So he says, “George, I just have to let you go. Mr. Phillips can 
Just raid me. I can’t run i risk. ee is all.” 

gut he says that was before Mr. Capehart’s amendment came in. 
Now that Mr. Capehart’s amendment is in, it says that I can’t be 
denied the right to meet competition if the result of my being denied 
the right means a lessening of competition. Therefore I can nullify 
this other part of the bill, avail myself of the Capehart amendment 
and sell to you at 18 cents even though you set off a price war and 
substantially lessened competition. My reason is that if I don’t 
sell to you and Phillips takes you away from me, the result of that 
is to lessen competition. 

Now that is complicated but have I made it clear? 

Senator Keravuver. In any event a price war is going to be set off. 

Mr. Exuis. Not necessarily, but it could be. 

Senator Keravver. Unless he put the two extra cents in his pocket. 

Mr. Exits. Right. 

Senator Keravuver. A price war is set off. 

Mr. Exuis. Right. In either event then it could happen. Let me 
proceed with this. This is possibly the most typical jebber situation 
we have in the country. In this chart which I will designate later 
as No. 2 for the record, the jobber has an exclusive franchise in Smith 
County. His supplier has a terminal outside the county from which 
the jobber gets his product. The company sells direct to dealers in 
the adjoining Jones County. 

There is a mistake. There is a triangle here in Smith County that 
should not be here and I would like permission to change it in the 
charts for the record. 

Senator Kerauver. Without objection you can mark it out. 

Mr. Exuis. He is an exclusive franchise. So the supplier sees this 
amendment passed and he says, wait a minute, sure you have an ex- 
clusive franchise in Smith County but as to some of your outlets, I am 
still in a position of dual distribution because the law knows no 
county lines. The law thinks in terms of competitive areas and a 
man in an automobile driving along Highway 50 is a prospective 
customer for the dealers you sell to as well as the dealers I sell to 
over in Jones County. So even though the jobber has an exclusive 
franchise territory, we could still have the problem of the dual dis- 
tribution setup. Why? Because they both sell to resellers who com- 
pete and that is the test of section 2. If you discriminate in price to 
customers who sell in the same competitive area, then you are running 
the peril of the provisions of sections 2 (a) and (b) as it would be 
amended. 

Senator Kerauver. Mr. Ellis, why should that X company supplier 
in green, why should should he sell at a lower price in Jones County 
than the prices these little orange-circle people who are the customers 
of the jobbers sell to in Smith County? 

Mr. Exxts. Let us assume that the company supplier up here sells 
to the jobber regular gasoline for 17 cents a gallon. The jobber in 
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turn sells to his circle dealers here for 20 cents a gallon. The com- 
pany supplier up here sells to its dealer customers in Jones County 
for the same 20 cents a gallon. In other words all dealers whether 
buying direct from the company or from the jobber are paying the 
same price of 20 cents. 

Senator Krravuver. This bill would prohibit the X company sup- 
plier from undercutting the jobber retailer ? 

Mr. Enis. This bill would prohibit several things. 

Senator Kerauver. Is that not true. 

Mr. Exuis. Would prohibit. Let me repeat your question—Would 
prohibit X company undercutting this jobber here in Smith County ? 

Senator Kerauver. Yes. 

Mr. Ents. This bill would prohibit this company from selling to 
its dealers in Jones County from a iesser price than the jobber was 
charging its dealers in this county. 

Senator Kerauver. Why shouldn’t it? 

Mr. Exuis. Well, for this reason. Suppose this dealer of the jobber 
in Smith County at the intersection of Highways 50 and 60 is offered 
this 18-cent price by Phillips Co., who is moving in to get some plush 
customers and this jobber meets the 18-cent price to retain his cus- 
tomers, perfectly legal up to that point, but he still is selling at 20 
cents to these—under this law, X supplier could then, well, where 
would they be? If they have to come in and charge all of their dealer 
customers in Jones County 18 cents that this man is paying here to the 
jobber in order to keep Phillips from getting him. The privilege, Sen- 
ator, and this is one of the points I want to make, the privilege of meet- 
ing competition in good faith is a personal privilege to this jobber and 
does not under the law flow back to his supplier. So that under this 
bill, this company would have to sell at 18 cents to all of its dealers 
in Jones County. If they were faced with that situation, they are 
either going to get out of Jones County and get another jobber over 
there or they are going to take over direct distribution in this county 
rather than run those risks. That is just plain good businesss. 

Senator Kerauver. I don’t think the X company would be dis- 
criminating there because he doesn’t sell that little filling station who 
is the customer of the jobber in orange. 

Mr. Exsis. Well, that is what FTC said in its order. I have it 
here. Both orders, the original one and the last one. I will be glad 
to read them into the record. 

Senator Kerauver. What they did in the Standard Oil case was that 
the X company sold at a lower price to the jobbers own customers 
in that area. 

Mr. Exxis. Here is the last order in which it told Standard to cease 
and desist from discriminating directly in the price of gasoline of like 
gerade and quality. No. 1, by selling such gasoline to any retailer 
at a lower price than to any other retailer who in fact competes 
with the favored purchaser in the resale of such gasoline to the public. 
Further, No. 2, by selling such gasoline to any retailer at a price known 
by respondents, Standard, to be higher than the price at which any 
wholesaler purchaser is reselling such gasoline to any retailer who 
competes with such direct retailer customer of respondent where re- 
spondent is selling to such wholesaler at a lower price than re- 
spondent’s price to such direct retailer customer. That is what they 
said and that is the position they would put this supplier in. 
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I can read the previous order that went up from the Supreme Court 
in the original case if you would like. 

Senator Keravuver Mr. Ellis, I thought part of the Detroit case 
was that they started to sell to what they call jobber-retailers at a 
lower price than what they sold to their other customers, other retail 
customers. 

Mr. Exxis. Right, but those jobber-retailers performed the addi- 
tional function of storing and distributing the product as contrasted 
to the retailer customer who had the product delivered into his station. 

Senator Kerauver. Not for retail ? 

Mr. Exxis. For retail. 

Senator Keravuver. I think you are wrong about that, Mr. Ellis. 

Mr. Exxis. Maybe I don’t understand you, Senator. 

Senator Kerauver. You are saying you would allow every jobber- 
retailer to drive every other retailer out of business? 

Mr. Exxts. If he had enough profit in there, he could. 

Senator Krerauver. What these big oil companies really want is to 
have all their people jobber-retailers and drive all the retailers out of 
business, isn’t it, Mr. Ellis ? 

Mr. Extis. I will say this to you, Senator, if I knew that to be a 
fact and I don’t deny what you are saying, I would be in this Congress 
with both feet trying for divorcement and every other stinking thing 
I could cram down a major oil company’s gullet if I were convinced 
of that. I think with this cutrate jobber-retailer business that they 
have developed in this country what happened is this. Ten years ago 
they were on the first floor of a problem with that breed of operator. 
They could all over the country with flexing their knees and rolling 
a little, jump out. Now they are on the 10th floor of that problem. 
They have a bear by the tail and they know it. Unfortunately this 
bill will not turn the bear loose nor will it incarcerate the bear. 

Senator Keravuver. There at least it will slow him down a little bit. 

Mr. Extis. Yes, but you will drown my jobber that way. 

Senator Krrauver. Why ? 

Mr. Exits. For the reasons I have been telling you, Senator. The 
rank and file jobber in this country sellsthis man’s brand. That jobber 
will own three of these stations and lease them to independent retailers. 

Senator Kerauver. Mr. Ellis, I don’t see how your independent 
jobber and your little independent service station marked in yellow 
is ever going to survive if this tendency and practice which is growing 
and which this bill intends to this war of the X company supplier 
having its own jobber-retailer to whom it sells to at a lower price who 
in turn cut their price and undercut the round fellows in yellow, I 
don’t see how if that practice continues how the yellow fellows there 
are going to havea lookin. This bill would at least make them stop 
and think twice before they do put these circle fellows in yellow out 
of business. That is what happened in Detroit. 

If this practice goes on unchecked in that regard as it will go on 
unless a bill like this or some bill is passed, how are these little fellows 
in yellow there ever going to survive? And they are the ones I 
thought you were arguing for. 

Mr. Extis. Iam. I know what is behind this bill and it is to put 
the cutrate jobber-retailer out of business. 

Senator Krravver. Isn’t that a good thing? 

Mr. Etxts. I am not arguing against it. 





340 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Senator Keravuver. Well 

Mr. Exxis. But the point is in the casting of the nets to perform 
that, Senator, you are hurting my people. 

Senator Kerauver. Let me get the record straight. That is not 
the purpose. I do say that this bypassing the regular channels of 
commerce, the company supplier getting into the retail business, is 
going to run the other retailers out of business and they have to be 
preserved some way or another. 

All right, Mr. Ellis, you go ahead. 

Mr. Extras. I just can’t help when you say that, come back and re- 
peat again, that however proper that objective that you are talking 
about is of this cutrate operator, eliminating him or putting him out, 
if that could be accomplished, without ruining some good bona fide 
ponent, all right, but let me show you this, Senator. Here is a good 
rranded jobber. He doesn’t want to retail. He owns some service 
stations here. Why? Because he started out as a service station oper- 
ator. And he built his business and he got himself another service 
station. And he saved a little more and he bought another service 
station. By that time he wanted to become a small jobber, so he did. 
Then he became a small jobber and he leases these three stations here 
to independent retailers. In addition here are a couple of retailers 
over here on the intersection of 50 and 60 owning their own stations 
and he sells to them as customers. Mind you this jobber—and I am 
talking about the rank and file gasoline jobber—he served his time in 
the retail business. 

That is where he started. He is a jobber now. But in one of these 
stations he owns, the operator goes sour and quits. 

These same retailers we are talking about wanting to preserve and 
God knows I want to do it, they are not all the kinds that are the most 
generous sweet people in the world, they have walked out and left 
many a jobber holding the sack and let’s say one of them does that and 
he has a station on his hands that is empty. He doesn’t want to run 
it but he doesn’t want it to sit vacant for a month or 6 weeks until he 
gets another independent operator, but under this bill, if he goes out 
here and tries to run it, he doesn’t cut price, same price as his other 
dealers sell for, he is in violation of this law or his supplier is. 

Then are we going to cut that man out who is a good operator. He 
is not a cutrate jobber retailer but he has some pieces of real estate he 
is trying to protect. Or we say somebody comes along and tries to 
take a customer away from him, are we going to say to him no, Mr. 
Jobber, you have to sit there and submit to raiding from outside 
people? You can’t protect what you built up. This little station you 
started in, your wife kept books for you. You have humped and 
pushed and shoved along to stay in business, no, you can’t protect it, 
let it sit there until you get an operator and in the interim when you 
get an operator and put him in there take him a year to build the 
business back up? 

Senator Kreravuver. Mr. Ellis, two questions. You are talking about 
the little fellow down at the left side. 

Mr. Exits. They are in Jones County ? 

Senator Krrauver. He is just a little fellow. And this is a sale 
by that jobber up there to him. 

Mr. Exuis. Yes. 
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Senator Kerauver. Would a lesser price to him substantially lessen 
competition in that whole area? 

Mr. Exxis. A lesser price from the jobber to this dealer here could 
substantially lessen competition. 

Senator Kerauver. Is he of such size as to substantially lessen com- 
petition ? 

Mr. Exxis. If the law were interpreted to mean that it stopped 
with that sale, it would not in my judgment substantially lessen com- 
petition. However, if he sold to this dealer here at 2 cents less than he 
sold to his other dealers in the county and this man took advantage 
of that 2 cents and cut his price to the consumer 2 cents, it might and 
normally does set off a price war that will consume the whole com- 
petitive area and that would be a substantial lessening of competition, 
[ presume. The bill, however, does not define what is substantial 
lessening of competition and the law is so vague on it that 19 lawyers 
cannot advise their clients. 

Senator Keravver. Mr. Ellis, if it is not a substantial lessening of 
competition, then good faith is a defense? 

Mr. Exis. Right. 

Senator Keravuver. If it is a substantial lessening of competition, 
that means that all the others are going to be adversely affected to 
save that little fellow over there. 

Mr. Exits. Right. 

Senator Kerauver. Which do you think is the greater good or the 
greater evil, saving that little fellow and kicking all the others out 
or letting the little fellow go? 

Mr. Exuis. I don’t follow you. You mean what he does in order 
to keep this customer ? 

Senator Kerauver. If he reduces his price to the little fellow there 
whom you said was just a little person at the corner? 

Mr. Extis. Yes. 

Senator Krerauver. And if he is not of such size and dimension as 
to substantially lessen competition or create a monopoly, then this law 
does not apply, good faith is still a defense, but if he sets off a price 
war and creates a monopoly or lessens competition, hurts all the other 
people in the community, which you would like for him to be able 
to do. 

Mr. Exuts. No, sir; I wouldn’t like for him to be able to do. 

Senator Krrauver. That is what he would be able to do unless this 
is passed. Then you have to equate the good for the community and 
the other fellows; is it better to let him set off a price war and endanger 
all the other people, that is, is one of them more important than those 
other six you have marked over there? 

Mr. Exuis. Senator, we are way off center. The reason he made 
him the 18-cent price in my hpothetical statement was to keep—I 
used Phillips as an example, it could be any company, from taking 
this man away from him by offering him 18 cents, so he gets the 18 
cents in either event. That is competition. That is free enterprise. 
‘ Senator Kerauver. Then if it doesn’t adversely affect the other 
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Mr. Extis. Nobody is hurt. 

Senator Keravuver. If there is no lessening of competition or mo- 
mapely created, nobody is hurt. 

Mr. Exuis. Right. 
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Senator Kerauver. Suppose he does reduce his price and gets all 
the other people’s business and puts them out of business, which way 
is better? Is it better that that little fellow be saved not because of 
his efficiency but because he got a lower price, put those other six 
out of business? 

Mr. Ex.is. We are talking in theories not as to actual practice in 
the petroleum industry. 

Senator Keravuver. You will admit that is what happened in the 
Standard Oil case? 

Mr. Ext1s. No, sir; I wouldn’t admit that. 

Senator Keravuver. You admit it would hurt the other 5 fellows, the 
other 5 yellow fellows, if without any more initiative and efficiency he 
just got a 2-cent price differential, which they had to meet in order 
to keep their customers or else go out of business ? 

Mr. Exxis. He got a 2-cent better price from the jobber who had 
to give it to him if he wanted to keep him as a customer if he went the 
other way and the jobber says I can’t discriminate and give you 18 
cents because I love all these dealers over here and you might take 
the 2 cents and put them out of business by setting up a price war. 
So I will lose you, Mr. Dealer. Let us say that all that love and kisses 
obtain. In theory he has done what you are talking about, he has 
saved them all. But the other company takes him on as a dealer at 18 
cents, perfectly legitimately. He takes the 2 cents, sets off the price 
war and wipes them all out. So you haven’t saved it. All you have 
done is made the jobber lose a customer and the end result would be 
the same and this bill won’t cure it. 

Senator Keravuver. Of course they are not getting the same brand 
of gasoline in that case. 

Mr. Exuis. Let us assume the brand is of equal quality and public ac- 
ceptance and it is done every day in the industry. 

Senator Keravuver. Mr. Ellis, are most of the little jobbers you are 
talking about in counties like that, just serving a few customers, is 
_ wage you are worrying about, those small jobbers you are talking 
about ¢ 

Mr. Ettis. Senator Kefauver, I have jobbers who sell anywhere up 
to 75 million gallons of gasoline a year down to jobbers who sell 150,000 
gallons of gasoline a year. A great many jobbers have several counties 
as an area. I have used these charts to oversimplify the situation. 

Senator Keravver. Several counties in the same State? 

X Mr. Extis. Some of them may have several counties in the same 
tate, yes. 

Sianatel Keravver. Where does interstate commerce come in there? 

Mr. Ex11s. Where does interstate commerce come in? 

Senator Keravver. Yes. 

Mr. Exais. By some elastic interpretation of the Supreme Court 
who have determined in a number of instances that when a jobber 
receives gasoline produced outside the State—and that is the condi- 
tion in most States—that the interstate commerce does not stop until it 
is delivered into the jobber’s tank and he is therefore engaged in inter- 
state commerce or the production of goods for interstate commerce. 
I note Mr. Blair shaking his head to you but I have jobbers that the 
Department of Labor has been breathing down their necks for the last 
6 years hauling them into court saying you are in interstate com- 








Veu 


— 





TO AMEND SECTION 2 OF THE CLAYTON ACT 343 


merce despite the fact that jobber does not haul 1 pint of gasoline over 
a State line nor does he sell 1 pint of gasoline over a State line. 

Senator Kerauver. What we are talking about is not the sale by 
some big oil company to the jobber. We are talking about the sale to 
the jobber to these little round orange fellows. 

Mr. Exuis. That’s right. 

Senator Kerauver. Where is interstate commerce there? 

Mr. Exxis. Insofar as his truckdrivers are concerned hauling this 
product in here until the jobber delivers it to his customers. 

Senator Kerauver. Cite us a case that says that. 

Mr. Exxis. I will be glad to supply you with a brief. The way they 
have been on my jobbers like a drove of bees, I thought the point was 
well settled. I never thought they were in interstate commerce but 
there are enough folks over here in the Government that think other- 
wise and I can’t fight them all. 

Senator Kerauver. This is a sale by the jobber there in a State to 
people in the same State, adjoining counties. 

Mr. Exxits. That’s right. 

Senator Keravuver. ff the jobber buys the gasoline from an outsider, 
an outside supplier ? 

Mr. Exxis. Yes. 

Senator Kreravuver. That is, Standard Oil does not retain the title 
or the ownership of the gasoline? 

Mr. Extis. Right. 

Senator Kerauver. That jobber sells to the little service stations— 
my understanding is the FTC has never considered that in interstate 
commerce. 

Mr. Exuis. I don’t know when they didn’t consider it. As a matter 
of fact I don’t know what the FTC considers about any of these rather 
loose terms such as substantial lessening of competition, area of com- 
petition, interstate commerce and all the rest of them. There is so 
much loose veiled language of wordage by decisions there and subse- 
quent interpretations of the courts that we don’t know where we stand. 
Here I am a lawyer here talking to you about these things. Put your- 
self in the place of a jobber faced with this bill, who is sitting out 
there without a lawyer and who doesn’t know these particular things I 
am talking about. He doesn’t know what to do. 

Mr. Seetey. Mr. Ellis, do you know of any case where a jobber, 
petroleum jobber, let us say in Alabama, Georgia, or lowa who pur- 
chases all his product in the State and sells it within the State has buen 
proceeded against on the score of being engaged in commerce? 

Mr. Exuis. I don’t know of any jobber who purchases a product 
made by a refinery within the State from crude oil produced within the 
State, he wouldn’t be bothered because none of that transaction is in 
interstate commerce. But the minute any part of that liquid from 
crude to the finished product gets into the channels of commerce you 
know what they have done to the interpretation or definition of inter- 
state commerce, it is as elastic as an old maid’s girdle and nobody knows 
when it fits. 

Mr. Ssexey. Isn’t that criterion that you referred to in the labor 
and wage cases a different criterion than the one here? 

Mr. Exxis. You have the added proposition of production of goods 
for interstate commerce. 
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Senator Kerravuver. Mr. Ellis, can you remember where you 
stopped? We have Mr. Mueller here, Assistant Secretary of Com- 
merce, who has a 12:15 engagement at the White House; is that cor- 
rect? I don’t know what you are going to do about it. How long is 
your statement ¢ 


STATEMENT OF HON. FREDERICK H. MUELLER, ASSISTANT SECRE- 
TARY OF COMMERCE, ACCOMPANIED BY JOHN L. KILCULLEN, 
ASSOCIATE GENERAL COUNSEL, DEPARTMENT OF COMMERCE 


Mr. Mvuetuer. I should imagine it will take about 15 minutes. 

Senator Kerauver. Are you already too late? I’m sorry I didn’t 
think about this earlier. 

Mr. Muetrer. If I can retire at the end of making the statement, I 
would like to be subject to interrogation. ‘There wouldn’t be time for 
that. 

Senator Kerauver. Why don’t you file your statement and tell us 
orally? You need a little rest anyway, don’t you, Mr. Ellis? You 
have been a very hard-working witness. 

(The statement referred to is as follows :) 


STATEMENT OF ASSISTANT SECRETARY OF COMMERCE FREDERICK H. MUELLER 
WitH Respect TO 8S. 11 AND H. R. 1840 


Mr. Chairman, I want to thank you and the members of the subcommittee for 
giving the Department of Commerce the opportunity to appear and present our 
views on the two bills, S. 11 and H. R. 1840, now under consideration by the sub- 
committee. The subject matter of these bills has very great siginficance for 
business and business activity throughout this country, and we therefore feel 
that it is our responsibility to make our views on the subject known to Congress 
through this subcommittee. 

It is, as you know, the statutory responsibility of the Department of Commerce 
to promote and encourage trade and commerce. It is, therefore, our duty in the 
Department to carefully study and analyze all developments and all factors which 
have an influence upon trade and commercial activity. As has been stated many 
times, it is our firm conviction that the greatest source of strength of our econ- 
omy is the system of competitive enterprise which exists at every level of busi- 
ness activity. There are many factors which contribute to the outstanding eco- 
nomic progress of this country, but the most important single factor is competi- 
tion. It is, in a sense, the ignition spark of our free enterprise economy, and 
it is this spark which is lacking in those other areas of the world where economic 
stagnation has prevailed. We have an overriding duty, therefore, to maintain 
and preserve the competitive structure of our economy and to vigorously oppose- 
anything which might undermine or weaken it. 

Our greatest concern in this connection is for small- and medium-size busi- 
nesses. To the extent that small business in this country remains in healthy 
condition and is able to hold its own in competition with larger businesses our 
economy is in safe and sound condition. Anything that weakens the com- 
petitive position of small business weakens our whole economic structure. It is 
hardly necessary to point out, of course, that unfair or destructive competition 
strikes first at small business. Large industries with their greater resources 
have more effective means of defending themselves against anticompetitive ac- 
tivity than has the small-business man. We have, therefore, examined this 
problem primarily in terms of its possible impact upon the small firm. 

The two bills, S. 11 and H. R. 1840, now being considered by this subcommittee 
have been generally described as “equal opportunity” bills which would give 
every buyer an equal opportunity to buy at the same price. The proponents 
of these bills assert that they are designed to protect the small-business man by 
preventing large and powerful concerns from dominating the market through 
price concessions to selected customers which cannot be economically met by the 
small producer or seller. From our analysis of the effect of these bills we are 
not convinced that they would have such a result. On the contrary, there are 
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many reasons to believe that they would in fact have the opposite effect. If our 
analysis is correct, these proposed statutory changes could make it difficult, if 
not impossible, for sellers of commodities to effectively compete and could bring 
about a rigid uniformity of price structure from which all competitive factors 
have been drained. 

In order to put this subject in proper perspective I would like to review for 
a moment the original purposes of the price discrimination provisions of the 
Clayton Act. The purpose of this section was to promote the competitive ob- 
jectives of our antitrust laws by prohibiting predatory pricing practices designed 
to drive competitors out of business. At the time the Clayton Act was adopted 
it was apparent that without such protection an unprincipled seller could elimi- 
nate his competition by systematically reducing prices below cost in some areas 
or to some customers, while maintaining profitable price levels with respect to 
other customers or other areas. In order to prevent this, section 2 of the Clayton 
Act made it unlawful for a seller to discriminate in price between different 
purchasers of commodities where the effect of such discrimination would be 
substantially to lessen competition or tend to create a monopoly. Specifically 
excluded from this section, however, were price discriminations based upon 
differences in cost of selling or transportation and “discrimination in price in 
the same or different communities made in good faith to meet competition.” 

In the years subsequent to the enactment of the Clayton Act in 1914 great 
changes occurred in retailing of consumer commodities, particularly food re- 
tailing. In this period the large food chainstores appeared, and the large mail- 
order houses, drug chains, clothing chains, and other chain systems grew up. 
These large chains, because of their volume of business, were able to obtain sub- 
stantial quantity discounts from manufacturers and jobbers and thus were in a 
position to undercut the retail prices of their nonchain competitors. The dangers 
inherent in this type of situation led to adoption of the Robinson-Patman Act 
amendments to section 2 of the Clayton Act which extended the price discrimi- 
nation prohibitions to situations where the effect of such discrimination may 
be to injure, destroy, or prevent competition with any person who either grants 
or knowingly receives the benefit of such discrimination, or with customers of 
either of them. Thus, under Robinson-Patman the injurious consequence of 
price discriminations could be measured by their economic effect at the buyer’s 
level as well as at the seller’s level. The Robinson-Patman amendments nar- 
rowed the Clayton Act “meeting competition” defense to situations where the 
price discrimination is made in good faith to meet an equally low price offered 
by a competitor and put the burden of proof upon the seller to establish that his 
lower price was in fact made in good faith to meet a competitor’s price. 

The Supreme Court in Standard Oil Company v. Federal Trade Commission 
(340 U. S. 231 (1951)), held that this “good faith” defense is available even 
where an injury to competition may result from the price discrimination. At 
the same time the Court made it clear that the “good faith” defense does not 
permit a seller to meet an admittedly unlawful price of a competitor. 

Although some critics have asserted that the Standard Oil decision weakens 
section 2 of the Clayton Act, the Department of Justice has pointed out that he 
effect of the decision on price discrimination cases “has been precisely nil” and 
that the Federal Trade Commission has issued a cease and desist order in every 
case reaching it in which the “meeting competition” defense was raised. Fur- 
ther, it has been pointed out that the Standard Oil decision merely restated what 
most people, including the Department of Justice, always considered the law to be. 

The bills now under consideration by the subcommittee, S. 11 and H. R. 1840, 
would severely restrict the “meeting competition” defense. Their effect would 
be to withhold this defense in any situation where the lower price might tend 
to lessen competition. This, of course, would mean a broad range of situations, 
because, as the Supreme Court pointed out in the Standard Oil case, “any price 
reduction to any dealer may always affect competition at that dealer's level, 
as well as at the dealer’s resale level, whether or not the reduction to the dealer 
is discriminatory.” In other words, every price cut has some effect upon com- 
petition. Whether a particular price cut might have the effect of substantially 
lessening competition is very difficult to determine. 

Let us consider a practical case in point. If I am a seller distributing my 
product over a large geographical area and I find that in a particular city I am 
losing customers to a competitor who is selling the same product at a fraction 
of a cent less, I am faced with an immediate business decision which I have to 
make, namely, to either meet the price of my competitor or abandon these cus- 
tomers. In the usual case I have to make this decision immediately. I haven't 





346 TO AMEND SECTION 2 OF THE CLAYTON ACT 


got the time or the facilities to make a full-scale survey of the possible economic 
effects of lowering my price to these customers to determine whether the lower 
price might substantially lessen competition. 

Under the present state of the law, as long as I act in good faith in meeting 
the competitor’s price I am protected from antitrust prosecution. Under the 
proposed amendments, however, I would have no assurance of such protection, 
and I would be risking prosecution every time I lowered my price to some cus- 
tomers. Obviously, I am not going to take such a risk, and I will have to let 
my competitors take my customers away from me. If I am a small distributor, 
this process could continue to the point where all my customers are gone and I 
would have to close the doors. The result is an irreparable injury to me as a 
businessman and a consequent injury to the economy through the loss of my 
business. Further, there is no benefit to the customer or to the ultimate con- 
sumer because as my business and those of other small competitors disappear, 
the prices for the product will inexorably narrow into a rigid groove where no 
effective competition is possible. Upward adjustments will be permissible, but 
downward adjustments resulting from competitive forees will be ruled out. 

We think it can be fairly said that in a free enterprise market a seller, in 
order to survive, must have some flexibility in meeting his competitors’ prices, 
and that price concessions necessary to meet competition are normal and natural 
incidences of a free market which should be permitted except where the price 
concession is motivated by predatory intent. It is possible that under the pres- 
ent language of the statute the “meeting competition” defense might be used as 
a cloak for harmful anticompetitive practices in some areas. We cannot at this 
time say whether this is or is not the case. We know that such claims have 
been made, and we would like to have a reasonable opportunity to carefully 
check into these possible areas of abuse. If upon such examination we find that 
the law as it now stands does not have sufficient teeth to permit enforcement 
agencies of the Government to move effectively against pricing practices which 
substantially lessen competition, we will most certainly recommend that appro- 
priate changes be made in the statutory language. 

We do not think that at the present time sufficient evidence has been pre- 
sented to justify the changes as proposed by S. 11 and H. R. 1840. These bills 
touch upon an extremely sensitive and complex part of the mechanism of our 
competitive economy. It is extremely dangerous, we feel, to tamper with these 
sensitive competitive elements without knowing precisely the effect which 
statutory changes will have. It is possible that such changes could seriously 
impair the competitive balances of our economy and, rather than enhance 
competition, may very well stifle it. We strongly urge, therefore, that the 
subcommittee withhold any action on these bills until there has been an oppor- 
tunity to fully evaluate their economic effects. Certainly there is no urgent 
reason for legislative action at this time. Hasty action on a matter of such 
great importance would be a serious mistake. If under the present language 
of the statute some business groups are not adequately protected from unfair 
competition, it would be well to carefully evaluate the scope of the problem 
and develop careful and precise statutory amendments to deal with it. The 
approach contained in S. 11 and H. R. 1840, we think, rather than solve existing 
problems will undoubtedly create a multitude of new problems. 

We recommend that before any action is taken on these measures all inter- 
ested persons be given full opportunity to present their views to this sub- 
committee and to supply all available factual data. On the basis of the full 
record thus obtained the subcommittee will be in a better position to assess the 
effects of this proposed legislation. 

Permit me to say, in closing, that the Department of Commerce will be very 
happy to be of any possible assistance to the subcommittee in developing any 
appropriate material on this subject. 


Mr. Mvuettrr. Mr. Chairman, Senators—— 

Senator Kerauver. Mr. Mueller, we are glad to have you here and 
you are speaking for the Department of Commerce. 

Mr. Muetuer. Yes, sir. 

Senator Krrauver. We have Mr. Weeks’ letter of June 14 which 
has been made a part of the record. It is signed by Mr. Williams as 
Acting Secretary. We will order your statement to be printed in the 
record in full. Why don’t you just tell us about it ? 
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Mr. Mueiier. Well, frankly speaking personally I am a small, or 
I was a small-business man myself, co we are very sympathetic to 
the problems of small] business. We feel, however, in analyzing this 
bill that the basic purpose is good, that is the objective is good. We 
are in sympathy with the objectives but frankly we do not believe 
that the bill will bring that objective to the type of conclusion that 
you would like and we would hike. We feel that instead of making 
free competition better we think it will restrict competition. 

We think in that way there it will be more liable to fixed prices. 

As I say my statement elaborates that and gives the reasons and 
examples of the manner in which we feel that would be accomplished. 
We ask merely this, that we defer any hasty action. We don’t think 
that the problem is so acute that it requires immediate legislation and 
we sania coated orefer to see the matter given very thorough and 
exhaustive study so that whatever bill is finally made or amended to 
the Robinson-Patman Act is finally adopted, that it will do what we 
hope or plan to have it do. 

I was quite interested in listening to Mr. Ellis’ presentation. Of 
course he was talking about a specific industry. am not talking 
about a specific industry. I am talking about industry and com- 
merce in general. But he has outlined, in my opinion, situations that 
certainly were not countenanced by the framers of this bill, well 
intentioned as they may have been. 

Senator Keravuver. Mr. Mueller, what worries me about it is that 
the Supreme Court decision was back in 1951. Bills have been pend- 
ing almost ever since that time. Four committees have had extensive 
hearings on this matter over a period of years. The Small Business 
Committees of the House and Senate, this committee, and the Judi- 
ciary Committee of the House. This is not a hasty consideration, I 
don’t believe. I wonder how long you think we ought to wait before 
doing something to remedy what you admit to be a problem ? 

Mr. Murer. I think I cite in my statement that the FTC has 
continued to order cease-and-desist orders and in no case have they 
run into a situation that the Standard Oil of Indiana case has, shall 
we say, curbed their activities. 

Senator Kerauver. The two members of the FTC changed their 
views on this, because they did run into two cases. They ran into the 
Standard Oil case itself when they sent it back saying that these prices 
to these four jobber retailers were not made in good faith and also 
the cost, because of the denial of certiorari in the Bahan Ice Cream 
case which came up from Los Angeles. You are familiar with those 
two cases ? 

Mr. Muster. No, I am not. 

Senator Kerauver. Those are the 2 cases that they think estab- 
lished precedents which caused 2 of the Commissioners to change 
their mind and opinion and ask for the enactment of this legislation. 

Mr. Mvetuer. As I said we think the purpose, the broad general 
objective of making the business climate in this country one in which 
there would be free competition, free enterprise a very desirable ob- 
jective, and we see possible conflict in this bill. We haven’t endeav- 
ored to try to rephrase it or to try to write a substitute bill. It is not 
our province necessarily, except as interested administrators we are 
interested and we would like very much to look the problem over. 
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As you say, Senator, this has been a matter of 4 or 5 years and possibly 
a solution should have been found prior to this time. But the fact 
that in that time we do not feel that there has been anybody who has 
been substantially hurt and that the passage of this bill, in our opinion, 
would make a possibility of people being substantially hurt, because 
of their fear of prosecution. 

Senator Kerauver. Have you followed the hearings before the 
House Small Business Committee about the people who have been 
hurt ? 

Mr. Muetter. I have been very familiar with the problems of small 
business and the Small Business Committee and the Small Business 
Administration. I have seen many of those people, many of those 
cases. 

Senator Krrauver. These people had droves of people who claim 
to have been hurt. 

Mr. Muetuer. As I say, I am not sure that I would analyze each 
and every one of those on a situation that they have been hurt. 

Senator Krrauver. And Mr. Rogers here has testified that unless 
something is done about this now, a lot of food brokers and retail 
groceries are not going to be here when the next session of Congress 
comes around. He ought to know, don’t you think ? 

Mr. Muetier. I assume, naturally I would take their opinion. 

Senator Kerauver. But the Department of Commerce would cer- 
tainly be in favor of anything that would prevent the lessening of 
competition or the creation of a monopoly ? 

Mr. Muriier. One hundred percent, sir, but we want to be sure that 
whatever is done is going to have that result. 

Senator Keravuver. Well, that is the stated purpose of the prohibi- 
tions listed in this bill and that is up to the FTC to decide whether 
that does happen under this bill, isn’t 1t ? 

Mr. Murtier. No. I would think that before the bill would be 
passed, it should be determined what the effect would be, if we can 
determine it. Again, referring to Mr. Ellis, he made the statement 
that it is pretty difficult for even learned lawyers to determine just 
exactly what the effect will be. 

Senator Keravuver. All right, Senator Langer ? 

Senator Lancer. No questions. 

Senator Dirksen. One question. You say, you have not explored 
the possibility of alternative language or modification, in that, or 
substitute language for the measure ? 

Mr. Muertter. | have not personally. 

Senator Dirksen. Has anybody in the Department of Commerce? 

Mr. Kincutten. My name is John Kilcullen and I am Associate 
General Counsel. Yes, we have been exploring the problem for some 
time for 2 years or more and as Mr. Mueller has said, our thinking is 
in terms of course of the problems of the small-business man, in making 
competition more effective at all levels. We don’t—we have no pro- 
posed any language because we have not come up with anything 
which we think would solve the problems. It is very complex, it is 
very difficult to deal with. We are very seriously concerned as to 
what the effect of S. 11 and H. R. 1840 would be. 

We think rather than enhance competition, it could very well stifle 
it. It would have that adverse effect. 
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Senator Dirksen. So you have prepared no alternative language / 

Mr. Kucunien. We have nothing to submit, we have various 
things that we have been working with, various phrases, amendments 
of various kinds but we don’t have anything to offer at this time. 

Senator Lancer. How many lawyers have you in the Department? 

Mr. Kincuntien. We have 12 I think, Senator. 

Senator Lancer. Working on this for 2 years you say ? 

Mr. Kiicu.en. No, we have 12 lawyers altogether in the General 
Counsel’s Office. 

I think it is 12. It might be 1 or 2 either way. There have been 
three of us who have been interested in this particular problem. 

Senator Lancer. For 2 years? 

Mr. Kiicutzen. I wouldn’t say we have been at it full time but we 
have been at it fairly steadily, yes. 

Senator Lancer. You have nothing to offer after 2 years of work? 

Mr. Kitcutien. No, sir, we don’t. In fact, I have begun to doubt 
whether you can draft statutory language which can adequately cope 
with all of the complexities of doctor’s problems. It may be that it 
can be done but it is certainly most difficult, a most difficult problem. 

Senator Lancer. Well I have a suggestion to offer to you. You 
may not want to take it. I remember a couple of good North Dakota 
lawyers who will solve it for you in a matter of weeks. 

Mr. KrucuLien. We will be glad to have them. 

Mr. Mvetter. I think we ought to take you up on that, Senator 
Langer. 


Senator Lancer. You let me know and I will supply the lawyers 
for you. 


Senator Keravver. All right thank you very much, gentlemen. 

(Discussion off the record.) 

Senator Keravuver. Ladies and gentlemen, we can use the Inter- 
state and Foreign Commerce room on the third floor of the Capitol. 
It is behind the gallery nearest to the center of the Senate and we will 


meet there at 2 o’clock. We will recess until then, and Mr. Ellis will 
continue. 


(Whereupon at 12:20 p. m. the hearing was recessed. ) 


AFTERNOON SESSION 


Senator Kerauver. The committee will come to order. Now, Mr. 
Ellis, we will resume your testimony. 

Mr. Exuais. Thank you, Senator. 

Senator Kreravuver. Do you remember where you were? 


STATEMENT OF OTIS H. ELLIS—Resumed 


Mr. Exuis. I am going to try to cut this as short as I can, Senator, 
because you have been extremely indulgent. 

I have shown this chart here of dual distribution. I have shown 
the other chart, which I number No. 2, and I would like to reserve 
the right to number these charts for the record, Senator. 

Senator Krravver. That will be so ordered. 

Mr. Euuis. Yes, sir. 

Senator Kerauver. Very well. 
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Mr. Exsis. Here is the other chart, where there is no supplier 
trouble, competition, or whatnot. Here is the little small rural jobber 
with a small tank out here in Smith County. 

Now, it is our contention that this jobber hauling his gasoline, 
let us say, from an out-of-State point into Smith County, is in trouble 
in the ways and manners that I described earlier this morning in try- 

ing to protect his customers from raiders who come into the market 
anew, heokene in order to protect himself from the loss of his custom- 

s, he oftentimes must meet competition. 

In the doing of that, maybe it means meeting price differentials. 
There are many other ways in this business, as a matter of fact, more 
common than not, where something else is given other than price, for 
example advertising allowances, special, that can be translated into 
money, or special services such as painting and putting in a few 
pumps for a dealer in order to get him, or many other facilities which 
under the act can be discriminatory just the same as the discrimina- 
tion in pr ice. 

So I would like to point out that even this little fellow here can be 
adversely affected by this bill, according to our interpretation of it, 
particularly when his supply of product ¢ come from without the State. 

Now, more and more, with truck transportation being the common 
method of transferring gasoline and petroleum products, as distin- 
guished from railroads, barges, and otherwise, the jobber is running 
his own trucks, and instead ‘of hav ing the gasoline delivered to him, 
he is running his own trucks and picking it up here and buying it at 
what we call the refinery price as distinguished from a delivery price 
over here, of course, the differential being reflected in transportation 
cost, so that we run into a problem on that with this little jobber. 

Now, there are three other charts that I am just going to go over 
very briefly, No. 3 here. We have the proposition that here are three 
town, the town of Alpha, the town of Beta, and the town of Delta, 
located within 5 miles of each other. 

Jobber A, designated in the black, and jobber C, designated in 
the red, are servicing some of these towns. 

In comes jobber B, or major company B, who would like to get 
into the town of Delta. In order to get in, he offers a one-half- cent 
better price to the customers of A and B than they are now getting. 
The question is 

Senator Kerauver. The customers of A and C, you mean. 

Mr. Enis. A and CG, yes. 

The question, which we do now know in the light of the language 
of the act and previous interpretations, is what A and C and do legally 
if this S. 11 is passed, to protect themselves in not losing their custom- 
ers to b, or, for example, where they are up here in the town of Alpha, 
whether jobber A, if he meets B’s price in the town of Delta, whether 
he still has to give the same price to his customers in the town of 
Alpha, and if so, to what extent transportation differentials would be 
permitted. 

They are questions which we do not know the answers to, but they 
are certainly posed for us, and the jobber, the average jobber sitting 
out here in the hinterlands, facing all of these unanswered questions 
about competitive areas, substantial lessening of competition, not 
knowing exactly where interstate commerce begins and ends, the 
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question that was raised this morning—this jobber simply does not 
know whether he is afoot or on horseback insofar as violating the law 
is concerned. 

Now, then, anathe ‘r proposition which I would like to raise is this. 
Recently I noted that the Federal Trade Commission arrived at an 
_— yn, « or unoflicial — tion down there I do not know that it has 

applied t oO any iitig: ited comp ylaint or not to the effect that a 
mes pliet ‘could not diser minate in price to one of his dealer customers 
merely to enable that dealer customer to meet other compet tion. 

Now, certainly the Robinson-Patman Act as it is now written o1 
proposed to be amended by this bill, Says nothing ibout a situat 
of this kind. 

Senator Keravver. I think, Mr. Ellis, that Commissioner Gwynn 
testified that that was his pe rsonal opinio1 , but I think it is not 
been established whether that is the position of the m \Jol ity of the 
((omm1ussion. 

_Mr. Exvuis. Yes. That is why I qualified what I said as an unoffi 
cial opinion coming from LF TC. 

ene then, Senator, I am neither defending nor condemning that 
position, but I would lke to point out, in the practice of the trade, 
What happens. 

I am going back now to chart No. 3. Here is this jobber who finds 
that his dealer custome rs, des ionate d by the circles, are facing a price 
war started by these competitors of 3 cents less per gallon. Now, 
mind you, nobody is trying to take these customers away from this 
jobber, that is, by offering them a better deal; yet this jobber knows 
that unless he ‘an give his dealers a price that will enab le them to 
be comp etitive with these other competitive dealers, that either this 
dealer is going to another supplier who will give that price, or, if he 
sits here, he will dry up because he cannot meet competition. I mean, 
the jobber’s dealer. 

Now, the practice in the trade has been, right or wrong—I have 


no answer to it—what happens is that a jobber, or the same if a major 


company is supplying dealers direct, when they find their dealers 
caught in a situation of that kind and it looks like the dealer is losing 
business, he is about to drown in the competitive sea, these people, in 
order to help them, move in, give them prices—and all of their dealers 
in the same competitive area—give them prices that will enable oo to 
compete with these price cutters, or those who have lower price 

Now, then, apparently from Mr. Gwynne, this jobber has no ri ght 
or authority to do that, but neverthe less, right or wrong, the ‘obber 
has the alternative of being a hardhead and saying, “Let these guys 
drown,” or trying to help them out so that they can stay in business. 

Now, your bill does not change that- 

Senator Keravver. Mr. Ellis, this bill does not change that. 

Mr. Ennis. That is right. I merely want to pass it on as one of the 
problems that a jobber faces. 

And when you were talking this morning, Senator, about, well, 
why not let a dealer go if he is going to start a mess, then the jobber, 
on the other hs wnd—we live close to these dealers—my jobbers have 
been dealers, and as humans, and getting back to the moral aspect 
of it, they try to help these people stay in business. It is good business 
for the jobber and it is good business for the dealer. But this is another 
problem posed for them ? 
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Now, then, Senator, I have shown the problem here on these three 
towns. We do not know, because we do not know where a competitive 
area starts and where a competitive area ends. So the jobber has a 
problem there in trying to find out what to do, particularly so with 
this proposed change. 

Mere is another situation. Here is a small supplier here—this is 
chart no, 5—that is supplying stores A, B, and C, at a 10-cent de- 
livered price. There is a 1-cent freight differential between the sup- 
plier’s plant and stores A, B, and C. 

Here is a larger supplier down here who has a freight differential 
to a supermarket over here, in the small supplier’s normal area, with 
a 3-cent freight differential, and the large supplier would sell to 
the supermarket at an 8-cent delivered price. 

Now, then, how does the jobber sit in a situation of this kind when 
this large supplier comes to stores A, B and C, and offers them 
S cents? QOne at a time they start plucking off the higher-volume 
customers. 

When they raid a jobber, they do not pick up the little station with 
5,000, 6,000, 7,000 or 8,000 gallons’ volume. When they go raiding, 
a new company coming into a territory, they pick off your plum cus- 
tomers one at a time, the plum customers being the ones that, by 
virtue of the volume, the more money is made out of, oftentimes 


enabling the jobber on the overall economics to even fool with the 
little stations. 

Now, here is a problem we do not know how to cope with, and we 
feel that this problem is going to be compounded by the amendment 
proposed in S. 11. 

Here is another one where we have another proposition here, a 
small supplier who is selling to town A. This is chart No. 6. He 
is selling to town B. Here is a large supplier with a better freight 
differential of 1 cent into town B. The freight differential from the 
small supplier to town B is 3 cents. 

Now, then, there is a 10-cent delivered price down into town B and 
a 9-cent delivered price in town A. 

Suppose the large supplier moves over to pick off some of the small 
supplier’s cusomers in town B. With this freight differential, how 
far can the small supplier go in meeting competition, all these being 
in, let us say, a competitive area, for a man driving through the 
two towns? What position is this jobber going to be in under this 
bill? How is he going to protect his customers, or to protect himself 
from losing his customers? 

These are problems that are posed. 

Senator, you can sit back in an office and theorize about how you 
could bring about price maintenance to help the small business, and 
however good that may be, that theorization is worth nothing until 
you get into the trade territory and see what you are up against as a 
matter of practice and actuality, be that good, bad, or indifferent. 

Now, the point I am leading up to is this. I hope I have demon- 
strated that the marketing structure of petroleum is so different from 
that of other commodities that to apply this S. 11 to the marketing 
structure of petroleum could only result in putting either these 
jobbers out of business or so curtailing their operation that growth 
would be rendered almost impossible. 
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Now, when we have a law that curtails the growth of the small- 
business man, something is wrong. I admit that you cannot pass 
laws that are good for everybody, but I think that really some of 
the objectives behind this bill are, first, to preserve competition ; second, 
to help save a significant place in the economy of our country at 
all put 
the brakes on those who would pour commodities into trade ch innels 
at discriminatory prices, thus making it diflicult for the little guy 
to swim. 

Now, 1 believe that is among 

Senator Kerauver. You have stated the purpose very well, Mr. 
Ellis. 

Mr. Exxis. Now, such being the case, while it may help, Senator, 
the druggist and the grocer that I am authoritatively advised have 
barraged the Senators up here—I do not know the intricacies of mat 
keting in drugs and groceries. Now, maybe this bill would fit them like 
a clove and preserve just those obj yee tives. I do not know. 

But I do say to you with all the sincerity at my command, Senator, 
this thing will cut my jobbers’ throats, No. 1; No. 2, we will have 

Senator Krravver. Now, Mr. Ellis, do you not feel that the big 
refineries sometimes do the jobbers a great disservice by discriminat- 
ing unfairly in prices as between the jobbers ¢ 

Mr. Exits. Senator Kefauver, I think we are victims of price dis- 
criminations by, let us say, the large companies or the big refinerie 
in the same manner, maybe to a worse extent—I do not know—as 
some of the gasoline dealers who want this passed. We are all sub- 
ject to it——- 

Senator Krrauver. We are trying to stop that. We are trying to 
protect the independent jobbers from the very thing you are t: alking 
about. 

Mr. Evuis. Yes, sir, if this could be done. 

What you do if you impose this statute, then the big refiner, of ne- 
cessity, must say to himself, “I am faced with one of two things. I 
either run the perils incident to trying to follow this law, which perils 
are not merely my own acts, but acts which my customer could per- 
form and put me in the soup or in other words, he could be a good 
and honest refiner and a well-intending marketer, but his customer 
can utilize, particularly the jobber could utilize, the differential, or 
even the jobber’s dealer could, and place even a good refiner in the 
soup. 

So when a refiner faces that situation 

Senator Kreravver. It does not put him in trouble unless he was in- 
volved in discriminations that lessened competition or tended to cre- 
ate a monopoly. 

Mr. Exuis. Senator—— 

Senator Kerauver. If the big refiner is treating all his jobbers 
alike, then what happens from the jobber on down? It is not his 
responsibility. 

Mr. Exuis. He cannot always treat his jobbers alike, Senator, and 
still be competitive for this reason: Here is, let us say, a big refiner 
I am back to chart No. 1—the X company supplier; here is a good 
jobber customer. 


evels for the independent small-business man; third, to 
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This good jobber is a hustling jobber; he has developed a large 
volume and wide distribution in the area. In comes—lI will use Phul- 
lips as an example, and I want the record to reflect I just pulled a com- 
pany name out of the air—but in comes Phillips that wants into this 
territory. They want quick distribution and volume distribution in 
the area. Where is the quickest way they can get it? To get this 
jobber as their customer. 





So what do they do? They offer this jobber a better margin price; 
they offer him advertising allowances, perfectly legitimate, mind 
you, and the jobber says to his then existing supplier, “lve got this 
deal offered to me by the Phillips Co., and I’ve got to take it unless 
you can meet it.” 

This supplier says, “Well, I will meet it.” 

He ends up then giving this jobber a better deal than the jobber he 
has got in the adjoiming county has, but he kept this jobber legiti- 
mately by meeting the equally low price of a competitor who was 
going to take him away from him. 

Now, then, the end result is that this jobber has a better price than 
this same supplier’s jobber in Jones County. 

The point I am making, Senator, is th at you cannot have price 
maintenance and an equal price across the board to every category of 
customer and still have competition, because when competition comes 
to one of your customers and you have to meet it to keep him, the 
only way you can have price maintenance is to give the same price 
to every jobber you have got. 

Now, you might say, “W Tell, if you can give it to one jobber, then you 
ought to give it to all of them.” And my response to that would be 
this, as a practice in the trade and not as a theory: This jobber here, 
let us say 

Senator Kerauver. Address yourself to this. 

Mr. Euuts. Yes, sir. 

Senator Keravuver. I would say the big oil company is better 
equipped to reduce its price to all of the jobbers if it is going to reduce 
it to one than these jobbers who do not get the reduction or are 
equipped to sustain the tremendous loss that would be coming to them. 

Mr. Exxis. However that may be, Senator, the thing is this. That i 1s 
just exactly what I was talking about awhile ago. If these major 
companies face the proposition ‘that ever y time they have to meet a 
lower price to hold one jobber customer, that if every time they do 
that they have to give the same price to every jobber customer, they 
can be beat so far down in price that it is uneconomic to use the jobber 
as a wholesale distribution outlet, with the end result that they elim- 
inate the ees go to direct distribution to dealers s, and there goes 
the small-business man in the middleman’s position in petroleum mar- 
keting. That is the crux of the whole thing I am talking about. 

Senator Krravver. Then, of course, the result of what you would 
advocate, Mr. Ellis, would be that, where your company X there, the 
supplier, reduces the price to this jobber because Phillips was coming 
in and making a lower price, and eventually putting out of business 
other jobbers of X company, it would enable the two oil companies, 
suppliers, either formally or informally to decide between themselves 
what jobbers they want to survive and what jobbers they want to fail, 
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because only those would be able to survive who were in a favored pos 
tion of having had an offer of a lowe r pric e. 

Then in meeting that lower price, the rest would be done. 

Mr. Ex.is. That could happen, Senator. 

Senator Kerauver. That is not a good thing to allow to happen. 

Mr. Extis. This bill will not stop that. 

Senator Keravuver. It will at least impede it. 

Mr. Exxis. It will not stop Phillips from coming in and offering this 
jobber any price he wants to. 

Senator Keravuver. I do not know. If Phillips was in that territory 
close enough where he could offer this fellow a lower price, he would 
also have other customers. Otherwise, it would be so uneconomical 
for him that he would not do it. 

Mr. Ex.is. What happens in the trade is this: Phillips came to my 
mind because Phillips is breaking in 
Senator Keravuver. I know you are using Phillips as an example 

Mr. Eris. As an example. 

Senator Keravuver. That is right. 

Mr. Exuis. It came to my mind for this reason, that Phillips 
has been recently breaking into the east coast territory; by — 





ing in , 1 mean they are moving their markets there. And t ame 
up the east coast offering jobbers better deals. ‘They picked. good 
jobbers Sahin they want cream distribution, offering those jobb 


uniformly—not just to one and not to another—but w ifoxmly better 
deals than those jobbers had with their existing suppliers, and 

net result is—and it is a matter of common knowledge in the trade 
the exis sting suppliers are still ‘cca because Phillips came in and 
plucked off some of their good jobbers. 

Now, to Phillips that is free competitive enterprise at work. The 

jobber benefited; they got a new supplier, an old supplier is angrs 
fen ause he lost a good job ber. 

Senator Krerauver. Of course, Mr. Ellis, the sound economics of 
the situation is that if Phillips is not close enough to other jobbers 
to be conside red in that trade area, it would be so uneconomic on the 
basis of delivery to get far out into another territory so as to sustain 
and make a profit on undercutting the price to this jobber over here. 

Mr. Exuis. Well, Senator 

Senator Kerauver. So that the result would be, which I think may 
be the situation now, that this would enable the suppliers to be part 
ners in deciding which jobbers they wanted to stay in business and 
the rest would not be able to survive. 

Mr. Exuis. Well, Senator, as a matter of practice, I do not know of 
a supplier in this country and, as I say, I fight them every day, who 
is purposely trying to extinguish the jobber. The extent of Jo bber 
extinguishment comes about, in my judgment, as a result of forces 
and circumstances generated by competition between big companie 
and a little jobber sitting in the middle who does not have the benefits 
for example, of intangible drilling costs, depreciation allowances, and 
other access to capital; he does not have those things. Therefore, 
when he gets in a squeeze with a man who does, it is sort of like my 
taking on Rocky Marciano. We are both males, but, Lord God, the 
result of that fight would be pathetic. He starts out with more than 
I have. 
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Senator Keravver. But you are giving Rocky even still more by 

nabling Rocky to get the lower pr ice and | get more clubs in his hands. 

Mr. Eris. No; not in this. The unfortunate thing about this 
whole business is 

Senator Kerauver. Let us see if that is not true. 

You said that Phillips came in and selected the better jobber, the 
more efficient jobber. 

Mr. Exuis. Yes. 

Senator Keravuver. That is Rocky Marciano. 

Mr. Exuis. Yes. 

Senator Kerauver. And then enabling Phillips, by selecting him, 
to make the other companies, Standard Oil of Indiana, let us say, give 
Rocky still another benefit to the detriment to fellows like you who 
are not as physically strong, to be giving him another club. 

ann ‘Enis. Well, as a matter of practice, Phillips’ jobber does not 

e that advantageous position and beat other jobbers to death with it. 
Senator Keravuver. You mean, he just keeps the money 

Mr. Exris. He keeps the money. Why? As I have stated earlier, 
the biggest problem facing the small man today—and that includes 
all of them—is lack of capital to enable them to grow commensurate 
with the growth of commerce in this Nation. 

Now, a growth jobber is fighting today to try to get a greater mar- 
gin of profit so that he can end up with more money to expand his 
business and hold his position in a given market. 

Now, you said something about “uneconomic”. Phillips does not 
come in over here for distribution on the east coast for an uneconomic 
operation. What they do, for example, crude oil that they have been 
selling to others in Texas, they now put up refineries, refine their own 
crude oil, and supply their own markets on the east coast. 

Senator Krravuver. What I meant by “uneconomic” was that if 
they had several jobbers they were supplying, they could not diserim- 
inate as to this jobber. The only way they could get by with Reg 
him a lower price would be that that was the only one they had in 
that trade area, and if it was the only one they had in that bade area, 
their transportation costs would be so high that it would be uneconomic 
for them just to offer one jobber a lower price. 

Mr. Exuis. Well, they are not going to offer one a price that is 
uneconomic for helt. ‘You may rest assured of that, Senator. 

Senator Krravver. If they have others in that area and they cut 
the price to this jobber, then they themselves are guilty. 

Mr. Exuis. What they are doing, when they move into a new terri- 
tory, they offer the same deal to all jobbers who will come with them 
as distributors. When they pick off the big ones, they are taking off 
somebody else’s big jobbers. There is no discrimination as between 
their jobbers. And you know what the end result is. And that ac- 
tually happened. And do you know what the end result was? All 
of these other suppliers, whose customers were potent customers for 
Phillips, evidently thought, “We have been squeezing these jobbers 
long enough. We have got to beat Phillips, with all our Jobber ma 
With the result that all the jobbers on the east coast ended up with 
a one-quarter cent increase in margin throughout the area 

Now, that is what happened actually. So what Phillips did had 
a salutary effect for every jobber on the eastern seaboard. 
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Senator Kreravver. But it would not have been salutary if the X 


col ape iny had not lowered the price to all of its jobbers If it id 
only lowered prices to one, which would have been a violation of t) 
proposed amendment, it would he ave bee ‘n discrimi! ner but | 

low ered it to all of the jobbers, which wouk | compl} with this ame 


ment, it performed a good service. 

Mr. Eviis. Tam not following you on that, Senator. 

Senator Kerauver. That is what this amendment, one of the t] 
this amendment is intended to bring about. just what vou said 
wholesome and salutary, that when Phillips came in and lowered the 
price to that jobbe i. th: at this other com Ipany, in order to protect itself 
lowered all of its pl ices to all of its jobbers. 

Mr. Exxis. Only after Phillips had plucked off some of the job 
Del ln the area. 

Now, suppose, for ex umple, th is company said, “No, Phillips. Y 
are not going to take my jobber. I will meet your proposition.” 
And the jobber stays with him. The end result would have been that 
this jobber would have had the price and the other jobbers would not 
have | ind the price 

So what we are doing with this bill is to stifle the incoming of new 
sup St rs into a given area. 

ator Keracver. What we would be doing would be exactly 
eas you said was the fair thing to do, that X company, when it 
lowered its price to this jobber that Phillips came and got, lowered 
its price to all other jobbers, and so they were on an even basis, and 
creat good was done because the pr ice of gasoline was reduced in that 
area. 

Mr. Exits. But not tor the reason you are talking about. They did 
not lower it because the law said they had to equalize price. They 
lowered it in order to meet competition because they did not want any 
more of their jobbers ay ‘ked off, and one at a aoe 

Senator Krravver. As long as they lowered it on that basis, they 
woul | not violate this amendment. 

Mr. Exuis. Well, if this amendment passes, Phillips is not coming 
in the territory in the first place. 

Somatiih Keracver. Why? 

Mr. Exxis. Because they cannot afford to. When they come into 
the te rritory, the ‘vV are not going to fool with jobbers. They would 
come in direct, and you would not have had this effect over here. 

The point I am getting at is, when you destroy the incentive or 
inducement for a major — plying company to utilize a jobber as 
his middleman distributor, then you have really slit a mar ket’s throat 
and you have left them, the dealers, at the mercy of nothing but major 
company suppliers. That is the end result of it. 

Senator Krrauver. You claimed a minute ago that Phillips’ price 
was a lawful price. 

Mr. Eu IS, Right 

Senator Kerauver. And — had no other customers in that area. 
And if that was the case, he would be legal in coming in. 

Mr. Exxis. They were legal. I said it was legal price. They made 
the same price to everybody. 

Senator Krravcver. I would like for your clients to understand that 
we are just as much interested in their welfare to prevent them from 
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getting caught in these discriminatory price squeezes as we are in 

the retailers or anybody else. I think we are getting to a very Siedaiaes 

ing place in this country where, through one method or another, these 

big suppliers and oi] companies and other big companies are chisel- 

ing away at the position of the jobber and the wholesaler, whether it is 

oll or whether it is crude or whatever it might be. And I am con- 
inced that this would at least be an impediment i in their way. 

1 \is business of being a vertical supply from the manufacturer to 
the customer, all in one hand and one control, is getting to be a serious 
problem in this country. 

Mr. Evuis. Senator, I agree with your statement about the vertical 
integration and the effect that it is having on the jobber, vertical and 
horizontal, and I know of its impact on the dealer, and I agree with 
you that something should be done about it. 

The companies who are the major segment of the industry should 
either do it themselves, and apparently they are not, or they have not, 
or something else should be done about it. The question is, what? 

We might both agree that I have a headache, but merely because I 
have a headache does not contemplate that somebody should rush up 
and put iodine on my head if iodine is not a cure for a headache. And 
the proposition here is, while I agree with the necessity for the thing 
you are shooting at, the manner we are going about it, as I interpret 
it, is not going to help these jobbers. Maybe it will help some other 
small-business men. 

Senator Kerauver. You said, Mr. Ellis, that it would have helped 
some out in the Detroit situation. Maybe this is a case where we try 
a little aspirin and that is not good enough, and we can try a bromo- 
seltzer or we Can try some ‘thing else later on. 

Mr. Exxis. I think the fact that the Detroit case has been hanging 
fire for 15 years and that nobody knew exactly, a supplier did not 
know exac tly, hs at the status was going to be as far as using a jobber 
as a distributor was concerned—I think that has done more to retard 
the growth of using jobbers as a middleman-distributor than any other 
economic factor in this whole industry. 

Suppliers have watched this case come down through the legal mill, 
and they did not know what the end result was going to be. What 
could they t think ¢ Why should we, if we are going into a new terri- 
tory, for example, risk the jobber method of ‘distribution until this 
case is settled ? 

I honestly believe that this thing being hung up for 16 years, how- 
ever good it was, to once and for all, determine the issue, I think it has 
retarded the growth of the independent jobber. And I can only specu- 
late, but I know enough talk in the trade; I know now, here is another 
big problem facing every supplier. And we have got to be practical 
about it. 

Let us look at this, Senator. And I am going to shut up after this, 
I promise you. This isa practical, actual happening. Here is a jobber 
who has an exclusive franchise in Smith County. He started as a 
jobber 15 years ago with two little service stations. And over the 
years he has grown to where it has become a sizable volume. Towns 
sprung up; popul: ition; there is more business there. 

But this jobber finds himself, because of an indaquate supply of 
‘apital unable to expand his facilities in this area commensurate with 
volume growth of gasoline. 
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In brief, where he once maylx d 4 percent of the g 

this area, he now is only 2 peres t 

Now h suDD! I sin b ness oreve It nati 1c! 

ed They want to see that brand xpanded to whe! 
hold their position in this market, a perfectly normal busine 
viewpoint. The jobber ts at the point where he does not ! e the 
money, or if he could vet the n oney, the economi of the pet 
marketing situation are such that he may not see it good 
judgment to borrow and spend it because he cannot amortize 

So what happens! The suppher says to the jobber, “J \ 
have just gol LO exund more outlets. We are losi gy ground i 
county. 

W hat hap pens ¢ John Says, “IT am 55 years old. Now, I am not 


going out here and get in this filling station building rat-race and 
put up 3 or 4 porcelain palaces as service st: itions for $50,000 or 
>iv,JOV aplece | just because you want to mi Lintain your position in tl 
market. I understand your desire, but life is too short now, and t! 
market is such that I do not want to do it.’ 

The supplier says, “John, I can’t go static because you have reached 
a point where you are either ready to quit or feel that you ought to 
quit.” 

So what does the supplier do? 

“John, you have been with me for these many years. I don’t want 
to lose you as a jobber. I want to hold my br and posi saiciaaas So I 
will come down here and build some st: tions of our own, and you can 
service those stations. You can sell to them.” 

John knows from experience in the trade that the minute that 
supplier gets some of their own outlets in his territory, the jobber’s 
bargaining position to sell out is going down the drain. The only 
future a jobber can see is being able to sell out to a supplier, take a 

-apital gain, and quit, if he hasnosons. He cannot leave it in an estate 
where there is nobody to run it and carry it on. So what does he do? 
He sees the supplier coming in, or the supplier says to him, “We will 
come in there, John, and sort of operate a dual operation. 

That the supplier might have been willing to do. But if this law 
passes, the supplier will not do that because he cannot afford to ris 
the perils incident to this law, Senator. 

So the end result is going to be—and I am not giving you isolated 
cases—I am talking about cases by the hundreds—this supplier, in or 
der to maintain its market position here—is going to have to say to 
John, “We are just going to have to come in direct. We would like to 
go in dual distribution with you, but this law is too perilous for us to 
contend with. So we will st: Ly with you until you get another sup p lier. 

Now, Senator, I am not giving you some isolated instance. ‘There 
are jobbers in this room that will tell you that what I am telling you 
is the truth. They are businessmen who are facing just what I'am 
talking about. 

So that is another potent danger down the road. One that will not 
fall tomorrow, but this will result in a stifling of the growth of this 
jobber and push the companies, the big companies, toward minimiza- 
tion of utilizing jobbers as a middleman-distributor. 

Now, that is actually what happens. 

Senator Krerauver. Mr. Ellis, it seems to me that if this big com- 
pany had some other customers in another county, if he wanted to 
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open up his own stations, he would not be in a position to undercut 
the little jobber that wan nted to stay in business, if this law were passed. 

Mr. Exuis. You mean, if this supplier here wanted to open up some 
more stations down here in this jobber’s county, Smith County, in 
order to supplement it ¢ 

Senator Krerauver. Yes. 

Mr. Exuis. All right. Suppose he did it. Then this jobber in 
Smith County, one of his dealers gets a better offer from somebody 
else. He can meet his competition to save that customer, and he 
does so. 

Let us say that dealer takes the price—stop right there. The 
minute he gives him that master price, for whatever reason, this sup- 
plier, who is selling its own dealers in the same county, has got to lower 
its price to meet that lower one if they conform to what FTS said had 
to be done in the Standard of Indiana case. 

Now. Ww hat supplier is going to risk that sort of situation, where his 
jobbers’ customer can set the price his jobber makes to one of his 
customers, sets the maximum price that the major company can re- 
ceive from its dealers in the same areas? So what does the supplier 


do? 


You say the supplier, yes, ought to cut his prices, all of them alike. 
But he is not going to do that, Senator. He is going to eliminate the 
jobber. 

We are down to, not a question of what ought to be, but in this in- 
dustry what will be, and we know from experience that these are the 
things that will happen. 

Senator Kerauver. Of course, you have got one assumption there 
that somebody else came in and saw that dealer; ; and then the second 
is that the jobber lowered his price to meet his competition; the third 


is that the supplying company up there, finding that out, lowered all 
of its prices. 


Mr. Extis. It has to. 

Senator Krrauver. The first thing, if there is an arrangement on an 
economic basis, the other company might come in, or the other com- 
pany might have customers in that area so that it could not make the 
lower price. Or the other thing: it might not be of a size of di- 
mension so as to materially affect competition. The jobber would 
then be in a position of having to decide whether he wanted to bring 
a war on all of his customers and destroy all of his business or whether 
he would just temporarily, maybe, let that one place go. 

Mr. Exris. All right. 

Senator Krracver. There are a Jot of ifs and ands about it. 

Mr. Exuis. That is right. But, Senator, we can “if” and “and” 
here as to what might be, but the things I am giving you are the results 
of experience and practice in the field in what is. 

Now, I am talking about ev eryday occurrences in this business, not 
something isolated, but things that happen every d: ay. 

I have got over 20 jobbers in this room, and some of them are listed 
here as witnesses. Ask those men if what I am talking about are 
isolated instances. 

Senator Krravver. We will ask some of them if we get to them. 

Now, Mr. Ellis 


Mr. Exuis. May I conclude with this remark? I know that is what 
you wanted, sir. 
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Senator Kerauver. We have enjoyed hearing you. You have made 
a very interesting and knowledgeable statement. I just wonder why 
you eall that S&S! th Cou t\ 1 th ight you ame trom Roberts 
County. 

Mr. Exits. Well, I do, but we do not let those messes occur down 
in Robertson County, because | will tell you what we do down there, 
or we did. ‘The dealers do there what they are doing a little of eve ry 
where else. Although they would lead you to beheve there is com 
petition, they jus vel their he: ds together and take care of themselves 
So do not think everything is lily-white on the dealer end. 

Now, I say “did,” because the statute of limitations has run, and I 
am off the hook. 

Senator Kerauver. Isn’t that what the big oil companies do 

Mr. Exuis. Well, 1 have never worked for one ofthem. Ihave never 
been paid a fee by one of them, and if I keep on hghting them, I doubt 
that I ever will be. But I will ask that the remainder of my state 
ment from the middle of page v be placed in the re ord, and with one 
observation I will shut up. 

Senator Keravver. Did you read the first part of your statement ¢ 

Mr. Exuis. Yes, sir. 

Senator KEeFAUVER. All right. Let the rest of the statement be 


placed in the record. 


. ’ 


ihe remainder of Mr. Ellis atement 1s follows :) 


In conclusion, I would point out that the independent jo!:ber, the independent 


refiner, and the independent retailer ure the woof and war) >of true competition in 
the marketing of petroleum products. While we recognize that these bills might 


in a number of instances provide these three categories «f small-business men 
with relief from inequitable price discriminations, we are compelled to the ¢ 
clusion that such benefits could in no measure offset the adverse effects wl h, 


in our judgment, would set in motion a chain of events leading to the extinction 
of many of them and growth curtailment of all. We recognize that if the small 


business man continues to exist, it is necessary that the Congress pr de laws 
which preclude the “law of the jungle” obtaining in the market place and that 
such laws must be enforced against large and small alike. We feel, however, 


that when a statutory trap is set for the lion that such trap should be made 
so it will not ensnare the innocent rabbit. 

We have attempted to reword the language of these bills in such a manner as 
to provide more equitable pricing arrangements as between buyers and sellers 
in the same category but unfortunately we have not been able to find any means 
whereby price maintenance can be established without destroying the prin- 
ciples of free competitive enterprise. The small-business men of this Nation, 
including the independent jobber, are now facing the toughest fight for su 
that they have ever waged. We know that there is much that can be equit 
done to help the small-business man who is willing to help himself but we do 


} 


not believe that this bill will help the independent jobber nor do we believe that 
in the long run it will help the independent retailer whose representatives have 
appeared here and quite ably presented their viewpoint to the contrary 

The fact that small business needs help does not necessarily contemplate that 
we should pass every law advocated by small-business men who are frantic to 
keep their heads above the water, particularly if such a law would drown as 
many as it would save. In brief, we recognize that situations may require 
extreme action of burning the house to kill the rats but we think that good 
judgment requires that before the fire is started a search be made to insure 
the children—and ail of them—are out of the house and not consumed along 
the rats. I am certain that every Congressman and Senator who placed his 
name on these bills did so with the sincere belief that it would help the sma 
business man. Iam equally convinced that if each of these gentlement 
of the potentials they would find that while it ay help some small-busi: 
men, it will destroy many others. It is therefore our recommendation that 
before the subcommittee or the full committee approves either of these bills in 
their present form, that further exploration of potentials be made. It is my firm 
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belief that if there are those who would seek to deliver full control of petro- 
leum marketing to the major oil companies, it could not be achieved better than 
by passage of this legislation. 

Mr. Exxis. I just want to reiterate the last little paragraph of my 
statement, and | think I said it before, that we recognize that situa- 
tions may require the supreme action of burning the house to kill 
the rats, but we think — judgment requires that before the fire is 
started, a search be made to insure that the children, and all of them, 
are out of the house a not consumed along with the rats. 

I further t ns Senator, despite the sincerity of those who are 
the proponents of this bill, that if there are those who want to deliver 
the yobbe rand a lot of the dealers into the hands of the major interests 
of this industry, there is no more certain way of doing it than letting 
this bill become law in its present form. 

I make one suggestion, and I quit. Please, before this bill is passed 
in its present form, if it must be passed in some form, give considera- 
tion to some way or manner in which these inde .pendent businessmen 
may be exempt from that which you wish to impose on those who are 
throat cutters. I do not know how it could be done, but please pause 
before you put out of business a bunch of guys that I know to be 
the fightingest crop of little-business men that this Nation ever saw. 

Thank you very much, Senator, and you have been most indulgent, 
and I appreciate it. 

Senator Dirksen. Mr. Chairman, I just want to suggest to Mr. 
Ellis, since you have made a splendid statement here, I hope within 
the next few days that you can give a little time to alternative lan- 
guage that will do what you hope ¢ can be done. 

Mr. Exxas. I have given some time to that. I do not know how I 
can split up the segment. You cannot write an amendment that says 
this applies to the big oil companies and it does not apply to any- 
body that is not a major integrated oil company. 

If you wanted to try to take care of the druggists and the grocers, 
you might write the bill in such a way that the good-faith defense 
would obtain as it does under current law except as to sellers of 
food and drugs for human consumption; then this discriminatory 
thing might apply. I do not know whether that would be class legisla- 
tion or not. 


I am merely pitching ideas out. I will also look at the other amend- 
ments you handed me this mor ning, Senator. 

Senator Krrauver. Mr. Ellis, ‘this matter has been pending here 
before the House and Senate for a long time. Did you testify belere 
the House committee ? 

Mr. Exuis. I did not testify before the House committee, and I 
will be very glad to tell the Senator why. 

I was engaged in battling the road bill where we were trying to get 
something for small business out of that, to wit, changing the point at 
where the Federal gasoline tax was levied from the major oil com- 
pany to the time it was sold by these small-business men I am talking 
about, and while battling for the small-business men on that cause, 
something that would have helped them, I could not overcome In- 
ternal Rev venue, who was up here saying, “It will cause too much 
trouble.” 

Now, that was going on on the one hand. I also went over on three 
different occasions, while an attorney for a jobber organization, Mr. 
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Simon, for the Empire State, attempted to testify before the Celler 
committee. After 2 abortive attempts. I be! t was on the third 
time, that gentleman was allowed exactly 7 minutes in which ¢ ul 


ite 
marize his statement and asked to hand the rest of 

I came to the conclusion after w itnessing that exhibition that if the 
small-business man re presentative was not going to be | eard, 1 of Z 
things was bound to happen: the committee was not seriously enter 
taming it, or they had not enough interest in small business to hear 
them out. 

So I then directed my attention to something I thought I had a 
chance of vetting, and on the other I st iyed off. lt was common 
knowledge that that bill was bottled up in the committee until the 
druggists and a few others barraged the Congress and brought it out 
on petition. When it came up on petition, there was little time left for 
me to alert the people in my field to come up with the opposition. 

I have never utilized that method of robot in ispired telegrams to 
chi inge congression: al opin ion. If I cannot come before the people who 
make these laws and on the merit of my position change it, then they 
don’t deserve to be changed. That is why, Senator. 

Senator Kerauver. Mr. Ellis, I think that it ought to be said here 
that as far as I am concerned, I have received more telegrams from 
your people than I have from retail grocers or druggists or anybody 
else. 

Mr. Exuis. Maybe, Senator, that is because Tennessee jobbers pos- 
sibly know you are chairman of the committee. 

Senator Kerauver. They are not from Tennessee. They are from 
all over the United States. I have a stack of them this thick. 

Mr. Exits. Well, I have not inspired them. I will assure you of 
that. I will confess I have inspired my jobbers to contacting their 
own Senators, but no further. 

Senator Kreravuver. I am not fussing about it. 

Mr. Exits. I understand. 

Senator Kerauver. But I do not think you really ought to put all the 
burden on the retail people, because I am sure I have gotten 10 times 
as many telegrams frou jobbers, oil jobbers, as I have from other 
people. 

Mr. Exuis. Favoring this bill ? 

Senator Kerauver. No. Against the bill. 

Mr. Exits. That is what I thought. 

Senator Kerauver. All worded exactly alike. 

Mr. Euxi1s. I do not know what they said. They did not get any 
inspired telegram out of me. 

Mr. Srevey. Didn’t you wire them, Mr. Ellis? 

Mr. Exuis. I beg your pardon? 

Mr. Sretey. Didn't you write the members of your association to 
write their Senators and Congressmen ? 

Mr. Exuis. I certainly did. I wired the secretaries of the associa- 
tions, and suggested that they wire the two Senators from their State 
to this effect: 

Please take such steps as are necessary to insure that we, our representative, 
ean appear before the Senate Judiciary Committee in opposition to S. 11 before 
the bill is voted out of committee. 


79800—56 
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There were 25 telegrams to that effect, and I am very happy that I 
sent them, and the y pay me money to let them know when things should 
be done and how they should be done. I cert: uinly did. 

Senator Kerauver. Did you get me in on that telegram? Because 
your people surely havs been wir ing me. 

Mr. Exxis. That one was only to secretaries. I have not generated 
any mass media in here, Senator. 

Senator Kerauver. Have you got a copy of your telegram? I 
would like to see it just a minute. 

Mr. Ennis. This is one of the witnesses whose mother has had 
stroke. 

Senator Kerauver. No; I mean the telegram from your people. 

Mr. Exuis. We would be glad to supply it for the record, Senator, 
if it is so desired. 

Mr. Serevey. Mr. Ellis. you know, do you not, that Congress has 
been —— ring this problem and allied problems for a long time ? 

Mr. Evus. Right. 

Mr. Roce You are familiar with the hearings conducted by 
the subcommittee which was chairmanned by Senator Wherry, of 
Nebraska, in 1949? 

Mr. Exuis. I recall some hearings being held, but I am not fa- 
miliar with the hearings, Mr. Seeley. 

Mr. Srevey. And the hearings conduc ‘ted by the House Committee 
on Interestate and Foreign Commerce, chairmanned by Congress- 
man Wolverton, and the hearings last year by the subcommittee 
headed by Congressman Roosevelt, and the recent hearings by the 
subcommittee chairmanned by Senator Humphrey ? You are fa- 
miliar with all those, are you not? 

Mr. Exuis. I know there have been several hearings. I am not 
familiar with the hearings. But I would like to point out that I 
think it is obvious here today—and I say this certainly with no re- 
flection on any Senator—that, however many hearings have been 
held on this bill, the members of this committee did not know how it 
would affect oil jobbers. 

Mr. Sreetry. Weren't you invited by Congressman Wolverton to 
appear and to submit date, and did you not write him on June 29, 
1953, declining to appear? 

Mr. Extis. On June 29, when? 

Mr. Seeiey. I am referring to a letter of yours which appears in 
the hearings on the petroleum study in the 83d Congress held in 
July 1953, 

Would you like to look at that letter? 

Mr. Exits. Yes; I would. I would be glad to. I have declined 
to appear before a lot of committees. 

Mr. Srevey. And the reason on which you based your refusal. 

Mr. Exuis. What is this committee? A petroleum study, gaso- 
line and oil price increases 

Do you want me to read what I said? 

Senator Keracver. If it is pertinent, read it. Why don’t you just 
tell us what it says, Mr. Seeley ? 

Mr. Ex.ts. Let me read it. 

Senator Dirksen. First, what was the matter under consideration 
there? 

Mr. Exxits. I frankly don’t remember. 
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‘) ‘ _, ( CLA oN \( oth) 
~1) 1] ‘ . . : ' : 
Mr. Svevey. | will tell you what it was, S Ee port 
of the Wherry committee, t e report states on paged 
* * * the main probl for lution is whether tl ind d 
of independent oil jobbers and dealers are to be sacrificed onstant place 
it the mercy of their suppliers 
Then it goes on to say 
Che most disturbing indication of a plan to eliminate ‘ ber was con 
fined in a speech by the ce president of the Standa Gil 0 
the American Management As lation, Just prior t the op of the © 
Sub mittee hearin; His efforts to ex] 3 re h 
the industrv by “elimination of the wl esate lobbe ft f rt f « \ g 
That was one of the problems taken up there. 
‘ 
Senator Dirksen. It was a idy and estigat 


Mr. Seetey. A study and investigat 
Mr. IeLuts. \ STUCLY and investigation SS LEDLL EA cy vy 
mon this I] ll all the time 


Senator Dirksen. | am supposed to be in one right now 


Mr. Exuss. I have 2 feet and 1 mouth. 

Senator Kerauver. Yes; I know they are hard to ke 
What dor this letter say / 
is uu ‘ This lette r says: 


Dear Mr. CuarrMan: This is to acknowledge your invitation of June 
well as to confirm Inv conversation of th date with Mr Al ew stevenson 
member of your staff, relative to my appearance before your committees i July 


lat 10a. m. 
I am in the process of assimilating information from all parts of the United 


States with reference to recent increases in the price of petroleum product 


and the effect of such increases on jobber-distributors and the e omy of our 
country as a whole. Until this information is at hand, I do not feel that I a 
qualified or prepared to make concrete statements, conclusions or r menda 


tions to your committee on this phase of your invitatior 

I have, therefore, requested, and Mr. Stevenson approved, postponement of 
my appearance before your committee until some iter ante Ll have advised 
Mr. Stevenson that I will keep in contact with him with reference to this 
matter. 

I appreciate your invitation to appear on behalf of the National Oi) Jobhe 
Council and will attempt to be of such assistance as I can render in the inquiries 
and investigations which your committee is initiating. 

I should like to point out, however, that from the best information available 
the independent jobbers of this country did not initiate any of these price 
increases and, from what I can ascertain at the moment, there are relatively 
few independent jobbers who have received any portion of said increases by 
way of increase in their unit margin of profit. 


(Signed) Oris Eviis. General Counsel 


I 


And I think now that I read it, I know what it is referring t 

In 1953, there was a crude oil price increase init 
price increase swept the country, I believe approximately 25 cent 
a barrel. Shortly thereafter, there was a corresponding increase in 
the price of petroleum products. 

That price inere ase went to my jobbers and we in turn had t ys 
it on to the consumer without us vetting 
a cent profit therefrom. 

Now, what could I do to go up there and te]] them about pl e 


lated, and hat 


one additional! fy retiol of 


~~ 
} 


increases that were not generat d by the 1obber which we were 1D 


jected to without receiving one fraction of a cent more prolit out of 


the increase ? 
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Senator Keravtver. I suppose that is the information they wanted, 
the fact that the jobbers 

Mr. Seectey. Were adversely affected. 

Senator Krracver. That the jobbers may have been adversely 
affected. 

Mr. Exxis. I do not know what they wanted other than what Mr. 
Stevenson talked with me about, and they wanted to know why the 
increases came about. 

Now, I cannot say why increases come about. I know jobbers get 
price increases. I can only guess at the fact that suppliers raised them 
to compensate themselves for the added cost of crude and besides, if I 
went to every investigation and piddling study that was held all over 
this Hill on petroleum prices and what not, I just could not be at all of 
them. 

If somebody wants to hold an honest-to-God hearing on petroleum 
marketing practices, starting from the front end and going to the back 
end without any chance of being aborted, I will be the first guy here 
and the last to leave, and I will supply you with jobbers, information, 
and everything else you want. 

Senator Kreravver. Is there anything else, Senator Dirksen? 

Senator Dirksen. No, thank you. 

Senator Keravver. All rightt, Mr. Ellis. 

Mr. Exuis. Thank you. 

Senator Krravuver. You have made a very interesting statement 
and I must say that you are certainly vigorous and intelligent in 
representing your clients. 

Mr. Exuis. Thank you, Senator. 

Senator Kerauver. Now, our next witness listed is Mr. Glen Nelson 
of Fargo, N. Dak. I am sure that Senator Langer would like to be 
here when Mr. Nelson testifies, and he is presenting an amendment 
downstairs. 

Senator Drrxsen. Yes. 

Senator Krravuver. Suppose we advise Senator Langer and see 
what his situation is? 

Mr. Nelson, where are you, sir? 


STATEMENT OF GLEN NELSON, PIONEER OIL CO., FARGO, N. DAK. 


Mr. Newson. Right here, sir. 

Senator Krrauver. Are you in a hurry? 

Mr. Netson. No, sir. 

At the outset of this meeting this morning, I relinquished my time 
to Counsel Otis Ellis to present his views and all I want to say in 
addition thereto is that the dual distribution chart there that applies, 
is direcly applicable to my personal case as an independent jobber. 

Further, too, I am president of the Northwest Petroleum Associa- 
tion, which comprises some 1,300 independent jobbers, of a half- 
million gallons to 2 million gallons in products. We are all small 
jobbers. And I was admonished at our summer conference last week 
to come down here and reaffirm what Mr. Ellis has presented to this 
committee. 

That is all I have to say. 

Senator Kerauver. You do not mean you were admonished. You 
mean it was suggested to you? 

Mr. Netson. I was advised to do that. 
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Senator Kerauver. All right, Mr. Nelson. I know that Senator 
Langer had looked forward to having you present your statement 
here. But if you have nothing else, and if that is your statement, we 
will tell him that you went on and made it. 

Mr. Newson. Yes, sir. 

Senator Keravver. All right, Mr. ee 

The next witness is Mr. Clint Elli rkansas Independent O1] 
Marketers Association of Little Rock, rey 

Mr. Elliott, we are glad to have you here, 

Mr. Exusorr. Thank you, sir. 


STATEMENT OF CLINT ELLIOTT, ARKANSAS INDEPENDENT OIL 
MARKETERS ASSOCIATION 


Kxuiorr. You all have talked so much that there is very little 
left to say, Senator. So I will try to be brief. 

Senator Kerauver. All right. 

Mr. Exxrorr. My name is Clint Elliott. I live in Pine Bluff, Ark., 
and I am here representing myself and the Arkansas Independent 
Oil Marketers Association. 

Senator Kerauver. Are all of you members of Mr. Ellis’ organiza- 
tion ? , . 

Mr. Exxiorr. Yes, sir. 

Senator Keravuver. We hoped that he would speak for as many 
of you as possible, but if you have oe else to add, you go ahead. 

Mr. Exxiorr. I, like most of the jobbers, started out as a filling- 
station operator. Most of us got a little bit of money ahead and 
rented a little station and started up. 

Then we got to be commission agents; then we got to be jobbers. 
We are just little businessmen. 

Most of us have been in business in excess of 20 years. There are 
15,000 of us. So between us we represent about 300,000 years in the 
oil business. So we have some slight experience. 

If you would put a little more money in the Justice Department 
and the Federal Trade Commission, there is a world of these things 
that could be corrected, Senator. Some little time back, the attorney 
general of Arkansas came in to the Justice Department with a very 
clear violation, he thought. He was told to get affidavits, and nothing 
was done about it. 

Senator Kerauver. You go ahead. 

Mr. Exriorr. Most of the price wars we have been talking about 
are caused by the sale of gasoline at jobber or lower prices to men 
who are fundamentally service-station operators. Surely there is some 
law on, the book that would stop a man from selling one service sta- 
tion operator at one price and one at another. 

Senator Krerauver. Now, what is that law, Mr. Elliott? 

Mr. Exxtorr. I don’t know, sir. I am not a lawyer, but surely there 
is some law like that. 

Senator Kerauver. If there is not a law like that, would you be in 
favor of one? 

Mr. Exxiorr. I sure would, sir. 

Senator Kerauver. That is what this law is supposed to be. 
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Mr. Exisorr. The only objection that I have to that is that I think 
it is going to get me along with it, and as much as I dislike the other, 
I think more of myself, and I am trying to keep myself here. I am 


just that selfish, Senator. 


Senator Kerauver. All right, Mr. Elliott. You finish your state- 
ment. 

Mr. Exxiorr. There should be a provision in here, sir, to keep what 
we call sharpshooting down. <A lot of these chain, unbranded service 
stations will have a station in this town and they will go over 60 or 
S80 miles and have a station over there, and then another 60 or 80, 
and they will have a station or two. All right. If volume dries - 
in town A, they will cut the price sufficient to get it up to where the 
want it. Then that generates a price war in that town. When they 
get the volume up, all right, they will go over here in town B. 

In the meantime, they are making money in all the other towns. 
So the little fellow, who is in one town, has no chance. And that is 
the largest part of your trouble. 

That is all I have to say. 

Senator Kerauver. Now, who owns these cutrate outlets? 

Mr. Exxiorr. Various and sundry people, sir. 

Senator Kerauver. Are they owned by the big oi! companies, the 
big refineries ? 

Mr. Eviiorr. No, sir 

Senator Krravuver. How can they make a profit out of that sort 
of operation ? 

Mr. Exxrorr. Well 

Senator Keravuver. What does it profit them to start these price 
wars ¢ 

Mr. Exxrorr. Increased volume. 

Senator Krrauver. I know. Then they put the price up and they 
keep it ¢ 

Mr. Exwi And then as soon as they get the volume up, they 
keep the price up until the volume slips. Then they go through the 
same circle. It is just continuous. 

They have got a price war on in some town they operate in all 
the time. But they only have it in 1 or 2 towns, and maybe they are 
in 15 or 20. 

Senator Krrauver. And then as soon as they get the volume, then 
they put the price back up? 

Mr. Exuiorr. That is right. And I have a shining example of this 

Pine Bluff, as of today. We have got a price of 23.9 there in a 
cutrate station, and approximately 30 cents in the other. The manager 
of the station came by. He just told the man to cut the price 2 cents 
like that, no reason, nothing wrong. But his volume had gone down. 
The gallonage report that the station issued a month before showed 
that he had dropped from 100,000 gallons a month down to 70,000 
gallons. 

Now, as soon as he gets back to the 100,000, he will jump the price 
up and everybody will be happy until it gets down again. 

Senator Krravuver. Who do you buy your oil from? 


Mr. Extiorr. Sun Ray DX. 
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Senator Keravver. If they offer your competing jobber a lower 
price than you, would you care for that ¢ 

Mr. Euxuiorr. No. I would be there raising a lot of ¢ 

Senator Keravver. This bill is Ssuppos ed to not let them do 

Mr. Extiorr. Senator, there is not much of th: There is a Ditt 
of that but not much. 

Senator Keravuver. Suppose in the town where ron are selling 
service stations they came as they did in Detroit, Mich., and started 
their own jobber retailers, started to undersell your people. 

Mr. Ex.iorr. The case isn’t the same. They had direct operation 
there and they were selling jobbers. I am a jobber so all the vy could 
do is put another jobber in competition with me. 

Senator Kreravver. The people they sold—they called them jobber 
retailers. They were actually retailers but were called jobbers too. 

Mr. Exuiorr. That is what I said about the law, the man who 
primarily a retailer should not be sold at a wholesale level. 

Senator Keravcver. Don’t your people need some protection against 
that ? 

Mr. Exniorr. Is there anything in that bill that will do that ? 

Senator Krrauver. That is what the bill is designed to do 

Mr. Exxiorr. I don’t think it will stop them from selling these so 
called unbranded stations. 

Senator Krerauver. How big a territory do you operate over? 

Mr. Ennziorr. About five counties. 

Senator Keratver. Do you buy your oil? 

Mr. Exniorr. Yes, sir. 

Senator Krerauver. You don’t operate across State lines, do you? 

Mr. Exxtorr. No, sir. 

Senator Kerauver. I doubt very much if people like yourselves 
just operating inside a St ite and with title to the oil, I doubt very 
much if that is interstate commerce. 

Mr. Exxrorr. Well, sir, we had a jobber up in north Arkansas 
named Ed Sheets, and he had operated in Arkansas. The Labor 
Department or whoever enforces—— 

Senator Kerrauver. Thev have a different statute. In the first 
place the wage-and-hour law is different in defining interstate com- 
merce from this law. The wage-and-hour law says “effective inter- 
state commerce” and this law says “That it shall be unlawful for any 
person engaged in commerce” so the statutes are different. I know 
that the Wage and Hour Department takes a very different attitude 
by virtue of ‘this different wording of the statute in trying to bring 
in more people into interstate commerce. But the Federal Trade 
Commission has consistently refused to investigate complaints unless 
they are actually engaged 1 in interstate commerce. 

Mr. Exuiorr. Senator, it never occurred to me that the Government, 
one bureau, would call you fish and another fowl. 

Senator Kerarver. That is Congress. You have to fuss at Congress 
about that. 

Mr. Exxiorr. I am not fussing at anybody. T am just trying to get 
along. 

Senator Kerauver. The two statutes are different. 

Mr. Ex.iorr. Yes, sir. 
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Senator Kerauver. And one if there is any connection with inter- 
state commerce, it affects interstate commerce and the other has to be 
an actual sale in interstate commerce. That wouldn't affect you. 

Senator Dirksen ? 

Senator Dirksen. Mr. Chairman, Mr. Ellis belabored that point 
this morning a little. I wonder if we should not get from the FTC 
whatever their attitude is with respect to who is in commerce and 
what cases there are that will give the committee some light on the 
subject. I recall one distributive case involving milk in northern 
Illinois, called the Reichwood Dairy case. 1 read the decision a good 
many times and the language was that even though this little dairy 
did not buy or sell a pint of milk outside the State, the Supreme 
Court said since the milk they did sell in [linois was in the stream 
of commerce and competitive with milk from Indiana that got into 
the stream of commerce, therefore the dairy was 1n interstate com- 
merce, 

I would say that if you sell gasoline that gets into the stream of 
commerce, my offhand opinion would be that you would probably 
be regarded as being in commerce. I am mindful of the fact that there 
is different terminology in the statute. I think it is an important 
point and we ought tor un it down for the record, 

Senator Krrauver. I think Senator Dirksen is right. That is, it 
has particularly come up in the gas and oil business. Let’s ask the 
FTC to give us Ww hatever they can as to their interprets ition of what 
is commerce. I think though that you will find that if it is actually 
in the stream and flow, that is if you don’t actually get title to the 
gasoline, that if it comes in from another State and is in the stream 
and flow of interstate commerce, you would be covered. If you get 
title to it, there is a separation of ownership and you sell it entirely 
intrastate, then you would not come in under the terms of the present 
law or of the law as amended. 

Mr. Ex.sorr. We sell it to people who manufacture for interstate 
commerce. Like we will furnish a sawmill. 

Senator Kerauver. My understanding. Of course, we will get it 
more clearly but my understanding is that they re fuse to investigate 
that type of case. If you were on the boundary of a State and some 
of your business is in one State and some in another, you would be in 
a different situation. 

Mr. Exuiorr. That is a little over my head. They kind of confuse 
me when they get a little jobber on the wage and hour. 

Senator Keravuver. I can understand. There is a difference in the 
wage-and-hour statute, 

Mr. Ex.iorr. They stuck him for one man for a minute and a half 
a day over a period of 2 years 

Senator Krerauver. All right; thank you very much, Mr. Elliott. 

Mr. Exntorr. Thank you. 

Senator Kerauver. The next witness will be introduced by Senator 
Dirksen. 

Senator Dirksen. It is a pleasure to introduce the gentleman who 
I have known for a long time who is one of our distinguished citizens, 
Mr. Roy J. Thompson. 








oO 


TO AMEND SECTION 2 OF THE CLAYTON ACT od 


STATEMENT OF ROY J. THOMPSON, ILLINOIS PETROLEUM 
MARKETERS ASSOCIATION, LITTLE ROCK, ARK. 


Mr. THomrson. My name is Roy J. Thompso I am from ( 
vo. Ill. The name of my company is Apex Motor Fuel Co 
I represent the Illinois Petroleum Marketers Association Phat 
orgal zation of about 650 to 700 independent busine l 
bers in the State of [linois. Their prob ems are just about the 
same as mine I presume. 
Tl tory that Mr. Ellis told you in one of his explanations from a 


chart is very applicable to my company. 

My con pany started back in 1919 shortly after World War I with 
one service station. At 720 South Wabash in Chicago. A year or 
so they opened another in 26th Street in connection with bul '?p units 
From there on they orew, spre ud out, open “l ot er o it le ts, developed 
into the fuel oil business and whatnot. I want to say right here 


that 99 percent of our business is gasoline and fuel oil. The other 
one percent may be the TBA, that is tires, batteries and accessories, 
lcohol, nonfreeze and such. I started with this company as a clerk, 
keepil © records of it for service stations, the y called them filling sta 
tions in those days, that was in 1925. I was 19 years old. During 


that time up to 1947 when I became vice pre dent of the cor pany, 
Il was able to purchase through my savings a little stock in my 
cor] oration from time to time and became elevated during that pe 

riod until August 1954, when the secretary of my company W no is now 
ny partner and myself went to the Harris Trust & Savings Co. in 
Chicago and borrowed a lot of money. That money was used to buy 
out the remaining stockholders and to operate this business. We 
had had two years of experience, he and Ias partners. Everything we 
own, Senator, isin that business. Everything. 

Now, I am testifying here under the supposition, let me say, or my 
understanding of the interpretation of this law. I am not a lawyer. 
I know oil only. I have been in oil all my life. 

Senator Keravver. Tell us what you think about how this will ad- 
versely affect you ? ; 

Mr. Tromeson. From what I know about the Detroit case some 
years ago, it seems to me we are terribly affected by it and I can 
see that I, who am in the same situation as Mr. Ellis explained to 
you, I am in a dual operation in Chicago. My supplier is the Cities 
Service Oil Co. They also operate direct. We buy from them and 
we are in competition from them and the other oil companies in 
Chicago. 

If this law were to go into effect and I am rather presumptive 
about it because I am using the interpretation of the legal minds, 
everything that I have at stake and I haven’t paid the bank back 
only but 2 years of prepayments on that mortgage, is apt to go out 
the window. Senator, it ismy whole life. 

Senator Keravver. Tell us how. What is the name of your com- 
pany ? 

Mr. Tuompson. Apex Motor Fuel Co. 

Senator Keravver. That is a jobber? 

Mr. THompson. That isa jobber. 
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Senator Kerauver. You sell to service stations / 

Mr. Tompson. Service stations and fuel oil to the consumer. 
Senator Keravver. How many service stations do you sell ¢ 
Mr. THomeson. We have at the present time 38 outlets. 


Senator Kerauver. And what is it you fear about it? You are sell- 
ngs . 8 outlets. What do you fear might hap pen! 

THomeson. I am going back to the interpretation again if I 

may. My fear is that if 1 understand that where a jobber will not 


be able to compete on the basis that if there is a violation in this 
situation and I were to either have to buy out my suppliers service 
station or he buy me in a violation of this kind, I would certainly be 

nable to buy him out for the capital required in the situation. 

And I know what would happen to me. I would be taken over by 
the Cities Service Oil Co. 

Senator Krerauver. Mr. Thompson, you buy your oil from the Cities 
Service Oil Co.? 

Mr. THompson. Yes, sir, we buy some residual fuel from other 
outlets. 

Senator Kerauver. Yes, then you sell to 38 outlets ? 

Mr. THompson. 38. 

Senator Kerauver. Cities Service have some stations too. 

Mr. Tompson. Yes. 

Senator Dirksen. The 38 belong to you ? 

Mr. Tuomprson. Yes, either we own the fee or lease the property. 
They are owner-operators. 

Senator Krrauver. Do they sell to their stations at the same price 

tliat you sell to yours? 

Mr. Tuomeson. I presume so. 

Senator Kerauver. I don’t see what your fear is. 

Mr. Troomrson. As explained by Mr. Ellis, in case of a violation, 
if that were to come about—— 

Senator Krrauver. You don’t fear that Cities Service is going 
to come in and pirate your customers, do you ? 

Mr. Tuomrson. No, but it might be pirated by somebody else. 

Senator Krrauver. Well suppose one of your customers was per- 
haps pirated—have you ever had one of your customers pirated by 
somebody ? 

Mr. Trromrson. Yes, we have lost quite a few. 

Senator Kreravver. Who pirated them? 

Mr. TuHomrson. We have lost them to Texas Co. 

Senator Kerauver. Suppose Texas Co. came in—at that time when 
you lost them what did they do to you? 

Mr. Tuomrson. They offered a better proposition to the operator. 

Senator Krrauver. You couldn’t meet it? 

Mr. Tuomrson. Economically we couldn't. 

Senator Kerauver. And you just gave it up. 

Mr. Tuompson. We had to. 

Senator Keravver. I don’t see that your situation will be affected. 
I think it might be protected, because—who was pirating them now? 
Texas? 

Mr. Truompson. Yes, not they alone. There were other companies. 
We have lost quite a few accounts. 

Senator Kerauver. Texas had other customers in Chicago and they 
came in and offered your customer a lower price than they offered 
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their customers they would be viol iting the law so they wouldn't 
pirate your customer ¢ 
Mir. Thompson. Senator, there are a bot of different 


taining service stations business. nere are a 1ot ol 


i means \ ) 
tain it by. 
For instance, rental agreements for it and cross rentals and whatnot. 
= take every situation ourselves and take a look at it when we have 
1 Opportunity to get an account. We are able to do it on a 
ie because of the location of them or because of the volume of t 
station, the size of the station, it warrants perh ips a better price than 


the ordinary station owner. 

Senaor Kerauver. That is taken care of. The act provides if there 
are more eflicient or larger orders or cian delivery or thing of that 
sort, then you can make a price differential. 

Mr. THompson. Differential in price, I understand. 

Senator Kerauver. That is all you need to - 


Mr. Tuomrson. Yes, but the economics of it are they may be in a 
position where I am notas a jobber. | am not ti ilki hg about my own 
supplier. They wouldn't raid a customer from me. They have the 


representation there. But the other suppliers in the area might come 
in and want that station. They might give them a much better deal 
than I could unlikely afford. That has happened. 

Senator Kerauver. Texas Co. did that to you / 

Mr. Tuompson. That’s right. 

Senator Kerauver. If this law had been in effect and Texas Co. was 
discriminating against its own customers and pirating its own cus 
tomers, they would have been in violation of the law. 

Mr. Tuompeson. I think that is being done. 

Senator Kerauver. This law would protect you. 

Senator Dirksen. If you try to meet Texas, the ‘n you sre up against 
the fact that you have to do the same thing for 37 stations. 

Mr. THOMPSON. That is correct if I have to follow this portion of 
the law. 

Senator Keratver. You didn't try to meet it. You just let them 
take your customer 

Mr. Thompson. We did in this ees ( nae 

Senator Dirksen. If it happens very much, it is like chopping off 
the dog’s tail a little at a time. 

Senator Krrauver. Thank you very much. Mr. Thompson we are 
glad to have you. 

Mr. Williams, Indiana Independent Petroleum Association. 

Mr. Exxts. He was unable to get here, Senator. 

Senator Keravuver. If he has a statement, he can submit it. 

Now, Mr. Pendergraft is the next witness, Ralph N. Pendergraft, 
Mississippi Oil Jobbers Association. 

We are glad to have you with us. Mr. Pendergraft is a friend of a 
very good friend of mine, Mr. Carney Calcupp, who speaks very 
highly of you. We will treat you nicely if you don’t read that 
statement. 

Mr. Penpvercrart. I will not read the statement, just a little bit of 
it. I think Otis Ellis has covered everything about this business that 
could be said that relates to a jobber except the few things that I 
am going to touch on as reflects on the jobbers in the category in which 
I operate. 
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STATEMENT OF RALPH N. PENDERGRAFT, MISSISSIPPI OIL 
JOBBERS ASSOCIATION, JACKSON, MISS. 


Mr. Penpercrarr. My name is R. N. Pendergraft, I live in Jack- 
son, Miss. My firm name is Pendergraft Wilerford, Inc. It is 
a closed corporation, I own one-half of the stock and Mr. Wilerford 
owns the other half. We sell Continental Oil Co. products in our 
territory. We began business in 1946, on May 1, by buying out a 
jobber who had been in business since 1924 and had developed a gal- 
lonage of 100,000 gallons per month. We havea very highly competi- 
tive territory since 10 percent of all the cars and trucks that are listed 
in Mississippi are located in our territory. And, of course, these are 
not too many, because we have a very poor State. Only 550,000 cars 
and trucks registered in our State. 

We operate in this manner. We buy our gasoline from Continental 
Oil Co. at its Lake Charles, La., refinery. It is moved by barge to 
our Vicksburg terminal tanks, beside the Vicksburg, La., toll bridge. 
We move it thence by transport truck to our bulk plant in Jackson 
and to our service stations in our territory. 

We have been advised that if this S. 11 goes into effect, we will 
not be able to buy our petroleum products in barge loads and sell it 
under Continental Oil Co.’s trade brand because they won’t sell us. 

We have also been advised that there is no other —— 

Senator Kerauver. Who advised you of that? 

Mr. Penpercrarr. Representatives of Continental Oil Co. 

Senator Krravver. Do you have their letter of advice there? 

Mr. Penpercrarr. No, I just talked to them on the phone. hey 
say this is the reason right here. I will read this from the 84th Con- 
gress, second session, House of Representatives, report No, 2202. 

When a price discrimination falls to a particular buyer-distributor there is no 
assurance that he will pass this advantage on to the consumer by reducing the 
resale price of the commodity. The fact is that a favored buyer is under less 
economic compulsion to reduce his resale price because his competitors have 
not received the same preferential treatment. Indeed, the favored buyer has 
an incentive to hold his price to that prevailing in the market and thereby enjoy 
a wider margin of profit. 

That is exactly the manner in which we operate. 

Senator Krravver. Let me see if I understand. You pay a less 
freight rate because you get it in barge lots? 

Mr. Penpercrarr. We buy at the cargo price plus an advertising 
differential. 

Senator Krrauver. I don’t know about the advertising, the differ- 
entials, but Mr. Pendergraft, if you buy it in such a manner that you 
got a lower transportation rate, 1 think everybody recognizes that 
that is not in violation of the law. 

Mr. Penpercrarr. I buy it at a lower rate and I also have the ad- 
vantage of the freight. In other words, it costs 2 cents a gallon to 
bring gasoline from Lake Charles to Jackson, Miss., by truck and I 
can bring it there by barge for less than a half cent. 

Now there are 2 classes of cargo. That is what we call this type of 
operation, cargo operator or barge terminal operator. There are 2 
classes, there is 1 that is an independent. Billup’s is an independent 
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irgo buyer. We are a branded cargo buyer. Further up the river 


there 18 Gover Co. that operates 6 plants, thev are Phillips jobbers 
nd buy in barge. They havea ~~ territory extel ding from Yazo« 
( Vv. M S., { » the ‘Te nhessece | ne, W) erever there 1S havi pie watel 


0 the M SSissippil and its _ Ul butar! - you will i} a Dil 
operators. 
Senator Krrauver. May I read in the press 


there, just this in the context of your testimony. Lhiis is under sectio! 
~ (a) ol ee Act: 

Provided, That nothing herein contained shall prevent differentials which make 
due allowance for di ffe1 rences in the cost of manufacture, sale or delivery, result 
ing from the different methods of quantities in which such commodities are to 


such purchasers sold or delivered. 


Mr. PenperGrarr. You think they can continue to sell them. 

Senator Kerauver. If you get a better price by virtue of quantity 
or the fact that you use barges rather than rail and tru 

Mr. Penpererart. Sir, 1 don’t think I made myself clear. I am not 
be hg’ a very food witne S. But j thought l had a copy of the Plat- 
tautogram prices. Our contract is based on the Plattautogram price, 
cargo price, 20,000 barrels. That is a little over 80,000 gallon price, 
that varies day by day but there has been very little variation since 
the Republicans took over this thing. It hasn’t changed since August 
24, 1954. 

Senator Keravuver. Senator Dirksen, do _ think we ought to get 
him to elucidate this¢ Mr. Pende rer: 1{t sounds like a witness we ought 
to keep here all afternoon. 

Senator Dirxsen. That’s right. 

Mr. Penpercrart. That is the way we buy. We don’t operate on a 
jobber contract. We operate on a barge-terminal contract. 

Senator Kerauver. You just operate on a basis to get your delivery 
so you can get a lower price by virtue of the larger quantities 

Mr. Penpvercrart. No, sir; w e operate on the price—our pri ice is not 
based on the Standard Oil Co.’s posted tank-wagon price. Our price 
is based on the Chicago Plattautogram daily quotation. It is pub- 
lished every day. 

Senator Kerauver. That is by virtue of the fact that you get your 
oil in barges? 

Mr. Penpercrarr. That is by virtue of being able to negotiate a 
contract so that we could operate against these big major oil companies 
in the territory we operate in. They have stations there that cost 
over $150,000, land and buildings and we had very little capital and 
it took it all and more to grow. 

When we started in business the price of gasoline was 914 cents a 
gallon at the tank-wagon level and we were making 214 cents a gallon. 
When we got to 16 cents a gallon we were making 3 cents a gallon. 
We had to do something to protect ourselves and we worked out—in 
the meantime we had gotten up enough business so we could qualify 
as a barge-terminal operator. We built the terminal and went on that 
basis. There was some discussion at the time whether we would have 
enough volume to do it but we have gone on since then and we are in 
that position now without question. 
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We operate this way. We have the open dealer or the country store, 
then we have the commissioned station. Then we have the salary- 
operated station, then we have the station where we own or where we 
lease it and we lease it to a dealer. We have been advised by our 
attorneys that if S. 11 passes that we will probably have to operate 
one way because there would be a difference of price involved there. 
If that isa fact we might have to operate a salaried basis. 

If we did, it would take about $200,000 to do it which we don’t have 
and probably couldn’t get, and it would force us to put 30 independent 
dealers out of business. 

Senator Kerauver. You make your different sales to the count 
stores or to the dealers or to whatnot, based upon quantities and e 
ciency and size of orders. 

Mr. Penpercrarr. No, sir. We sell at two prices. We sell at what 
we call the tank-wagon price and then we also sell to the commercial 
consumer account at the same price and then we make a few tank-car 
sales at the tank-car price. We have no rail facilities so it moves by 
transport truck. We make a few of those sales. 

Senator Keravuver. All right, thank you, Mr. Pendergraft. Any 
questions? 

Mr. Penpercrarr. There is one thing I would like to mention if I 
might. We have a different set of factors over there in that we have 
several large independent refiners that are in business now and more 
are being built to go in business, so the independenet operator has a 
source of supply other than the major oil company to get his material. 
There is a direct competition between the major oil company to sell 
this man that you were talking about in Detroit, there is a direet com- 
petition now as to who gets the business. 

So this thing in our section of the country is not a fight between the 
major oil companies as to see who will get them, there is this factor of 
about 10 other refiners over there that are also trying to get him. 
So our price situation over there is kind of a wild thing at times. But 
we have been able to move our business along in this free-enterprise 
system and we would like to continue in such a manner that we would 
have this free-enterprise system that we have developed our business 
under. 

Also I came to represent the Mississippi Oil Jobbers Association who 
have 117 members and sell 60 percent of the petroleum products in the 
State of Mississippi. We are very apprehensive over how these things 
we have discussed here would affect them, the things that Mr. Ellis so 
thoroughly covered this morning. I appreciate the opportunity to 
appear before you. 

Senator Dirksen. Mr. Chairman, I understand Mr. Fager, of Kan- 
sas City, is here at the instance of Senator Carlson and must catch a 
5 o’clock plane. 

Senator Keravuver. If it is agreeable to the other witnesses, we will 
have you next. But we have to vote. We will take a recess for 10 
minutes. 

(Recess. ) 

Senator Dirksen (presiding). Mr. Fager. 

The Chairman will be here directly but he said to proceed so that 
you would have time to catch your plane. 
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STATEMENT OF MAURICE FE. FAGER, PRESIDENT, KANSAS CHAMBER 
OF COMMERCE, TOPEKA, KANS. 


Mr. Facer. My name is Maurice Fager, and I am from Topeka, 
Kans. I am a retail gasoline dealer. I lease my station from the 
Standard Oil Co. I am also president of the Chamber of Commerce 
of Topeka. 

I have heard that last week a Mr. Nerlinger and a Mr. Snow ap- 
peared before this committee and testified they were speaking for all 
gasoline dealers in asking this committee to pass a law to amend the 
Robinson-Patman Antiprice Discrimination Act. 

I would like this committee to know that Mr. Nerlinger and Mr. 
Snow don’t speak for me. In fact before hearing about their appear- 
ance here last week, representing a gasoline retailers association, I 
had never heard of these gentlemen or their association. And I don’t 
believe any other gasoline dealers in my part of the country have ever 
heard of them either. 

I just can’t understand how anybody claiming to represent gasoline 
dealers would want to come down here to tell this committee to pass a 
law that would keep oil companies from helping their dealers to meet 
competitive price situations. 

These gentlemen told you that gasoline price wars are started by the 
major oil companies giving allowances to dealers. From my 25 
years’ experience in the oil business I can assure you that this is just 
ridiculous. I have never heard of any price war starting that way. 

I know because we have a price war going on in Topeka right now. 
Rather than being started by any major oil company this price war 
was set off by two price-cutting suppliers of private-brand gasolines 
trying to move in on a third. ; 

This was simply a case where the Site Oil Co. and the Hudson Oil 
Co. tried to move in on the Quality Oil Co. in Topeka. Quality started 
cutting prices, first 2 cents a gallon, which was met by these other two 
price cutters, then 4 cents a gallon, and now 6 cents per gallon off, 
which is the situation today. 

You can certainly understand that with the price cutters in Topeka 
selling gasoline up to 6 cents a gallon off, I would go broke pretty soon 
unless I received some help to tide me over the price war period. So 
I asked my supplier, the Standard Oil Co. to share this loss with me 
by giving me a temporary price allowance, which they did. 

As I understand my supplier’s policy, it is to give temporary price 
assistance only in the particular area where the price war is raging, 
so that the price war is contained in as small an area as possible. In 
other words they do it in the place where it is necessary to keep their 
dealer in business. The only time we get an allowance is when we 
ask for it and we can prove that we need it because of a competitive 
situation. This happens when someone else cuts the price. We would 
never start any price war because that would be like cutting our own 
throat, and I never heard of a major oil company that wanted to start 
a price war. 

It would make no sense for the supplier to reduce his prices all over 
just because there is a price war in one spot. That would be like 
deliberately spreading the fire. Ifthe price cut is spread over a larger 
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area it simply means a bigger price war with more people getting 
hurt. Let me illustrate this from my own experience. 

I can remember when my supplier was giving allowances to dealers 
located only a mile away from me. While my business was being 
affected somewhat, it was not enough to justify my asking for assist- 
ance which if granted would have eae the price war over a much 
larger area, 

It makes sense to me that the supplying company should restrict 
the price war to the narrowest possible area so that as few people as 
possible are hurt. 

But the main point I want to make on that to you is this: If my 
gasoline supplier would not help me pricewise after somebody else 
started a price war in my town, I just wouldn’t be able to stay in 
business. 

That is why I can’t imagine how anyone pretending to speak for 
gasoline retailers would urge this committee to pass a law that would 
forbid an oil company from helping a dealer at a time when he needs 
it the most. 

That is the end of my statement and I appreciate the time you have 
givenme. Do you have any questions ¢ 

Senator Dirksen. Do the staff have any questions? 

Mr. Srevey. No questions. 

Senator Dirxsen. I have no questions. Your statement speaks for 
itself pretty much. 

Mr. Apsey, what about you? 

Mr. Apsey. Are you ready for me now, Senator? 

Senator Dirksen. Yes, sir. 

Let the record show that Mr. Lawrence E. Apsey of the Commerce 
& Industry Association of New York City toe to testify and I 
think you have an associate with you? 

Mr. Arspy. Yes, Mr. Witte. 

Senator Dirksen. You can come if you like, Mr. Witte. 

Mr. Apsey, how long is this likely to take? 

Mr. Apsry. Certainly less than 30 minutes. I would guess about 
20 minutes. I will make it as quick as I can do it. 

Senator Dirxsen. If you can informalize your statement in the 
interests of time and economy that will be helpful. 

Mr. Aprstey. I will. 


STATEMENT OF LAWRENCE S. APSEY, COMMERCE & INDUSTRY, 
ASSOCIATION OF NEW YORK, ACCOMPANIED BY ARNOLD 
WHITTE, NEW YORK, N. Y. 


Mr. Arsey. I have a written statement which I would like to have 
filed for the record and I would just emphasize a few points orally that 
we are particularly interested in. 

Senator Dirksen. Without objection that will be done. 

Mr. Arsey. My name is Lawrence S. Apsey. I am a member of 
the Federal Trade Commission and Antitrust Laws Committee of the 
Commerce and Industry Association of New York, Inc., and also gen- 
eral attorney for Celanese Corporation of America. 

For several years prior to 1946, I was special assistant to the 
Attorney General of the United States, and from 1943 to 1946 was in 
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charge of the New York office of the Antitrust Division of the Depart- 
ment of Justice. Since 1946 I have been successively general attorney 
of two large manufacturing companies—one in the electronics indus- 
try and my present one in the textile and chemical industry, largely 
odvieiie these companies in the conduct of their sales practices within 


the requirements of the Robinson-Patman Act. 
(The document referred to is as follows :) 


STATEMENT OF COMMERCE AND INDUSTRY ASSOCIATION OF NEW YorRK, INC., 
IN OPPOSITION TO H. R. 1840, RoGers ; aNnp 8. 11, KEFAUVER 


My name is Lawrence 8S. Apsey. I am a member of the Federal Trade Com- 
mission and Antitrust Laws Committee of the Commerce and Industry Associa- 
tion of New York, Inc., and also general attorney for Celanese Corporation of 
America. For several years prior to 1946, I was special assistant to the Attorney 
General of the United States, and from 1943 to 1946 was in charge of the New 
York office of the Antitrust Division of the Department of Justice. Since 1946 
I have been successively general attorney of two large manufacturing com- 
panies—one in the electronics industry and my present one in the textile and 
chemical industry, largely advising these companies in the conduct of their sales 
practices within the requirements of the Robinson-Patman Act. 

Commerce and Industry Association of New York, Inc., is the largest service 
chamber of commerce in the East, representing approximately 3,500 business 
firms in the New York metropolitan area engaged in almost every level and type 
of commercial enterprise. It represents a cross section of business, ranging 
from small machine shops to the largest and most prominent firms in the country. 
It was organized in 1897 as the Merchants Association to foster the trade and 
welfare of New York, to promote business unity, to fill the city’s rapidly growing 
need for an organization geared to provide day-to-day services for business and 
industry, and for civic improvement. Because of its widened sphere of activity 

and influence, its name was changed to Commerce and Industry Association in 

1941. The association is recognized as the voice of New York business and is 
dedicated to serving the best interests of the business community, not only lo- 
cally but nationally and on an international scale. 

Celanese Corporation of America is a manufacturer of textiles, chemicals, and 
plastics. It has synthetic yarn manufacturing plants in Maryland, Virginia, 
and South Carolina, petrochemical plants in Texas and West Virginia, and plas- 
tics plants in New Jersey. It employs between twelve and thirteen thousand 
employees, and its gross sales in 1955 amounted to $177 million. 

The Commerce and Industry Association, made up of both buyers and sellers, 
is opposed to the proposed legislation because it discourages competition and 
strikes at the root of our system of free competitive enterprise, because it tends 
to subject small business and the consumer to the payment of high and noncom- 
petitive prices and because it establishes no clear standard under which persons 
affected can know in advance whether proposed conduct will violate the law and 
therefore would be unenforcible. 

Since every sale has a buyer and a seller, both of these groups will be affected 
by this legislation. Representing the buyers in our association, we are opposed 
to this legislation because by discouraging competition between sellers it will 
tend to keep prices high and thus increase the buyer’s costs of doing business. 
The buyer will be unable lawfully to play off one seller against another and thus 
obtain the full benefits of the law of supply and demand required for a free 
market. Representing the sellers in our association, we are opposed to this 
legislation because it will prevent them from trying to hold their customers by 
meeting their competitors’ prices, unless they are in a position to reduce general 
price levels. Losing large customers in this way, or, in the alternative, being 
forced to reduce general price levels to keep these customers, could even spell the 
difference between success and failure for a marginal producer. 

In a free economy the danger of price cutting by one’s competitors is, and 
should be, always present. It is what spurs all merchants on to greater effi- 
ciency. Buyers who favor this legislation are those who fear to meet the 
hazards of a free market and would rather sacrifice the opportunity of getting 
lower prices and thus lowering their costs, than run the risk of having to com- 
pete with some of their competitors who may have purchased their merchandise 
at lower prices than they did. 
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Even if, as proponents allege, there are some abuses in certain industries 
which have resulted in greater fears of competition by the retailers in these 
industries, this is surely no excuse for saddling those entire industries and the 
other and much greater segments of our economy with burdens which can 
cause severe losses and interrupt the free play of competition. When this 
occurs, artificial price levels, with their inevitable tendency toward depression, 
are the result. We believe this is class legislation favoring certain groups of 
buyers at the expense of the general industrial community. 

Surely groups of buyers clamoring for this legislation are amply protected by 
the very stringent provisions of the Robinson-Patman Act as it stands today, 
permitting only such reductions from a seller’s list price as are necessary to meet 
(but not to beat) the equally low and lawful price of a competitor. I am able 
to testify from my 10 years of personal experience in advising sellers as to their 
rights under the Robinson-Patman Act, that the instances when the meeting 
competition defense can actually be used to grant a special price are relatively 
few—so few in fact that the existence of this defense cannot appreciablly lessen 
the effectiveness of the Robinson-Patman Act. The reason for this is that the 
courts require a higher standard of proof as to the competitor’s price than sellers 
are able to comply with in the vast majority of cases. The Supreme Court 
has said in the case of Federal Trade Commission v. A. E. Staley Manufacturing 
Co. (324 U. 8S. 746, 758), that mere statements by buyers to salesmen that a 
competitor has granted or offered a like discrimination is not sufficient te 
justify the defense. Obviously, without some supporting evidence, it is not 
safe to rely on the statements of purchasing agents, which may well be ex- 
aggerations induced by their enthusiasm for getting a better price. 

It is next to impossible to get purchasing agents to disclose the names of other 
suppliers who have offered lower prices or to show the other suppliers’ pur- 
chase orders to the salesman as evidence that a lower price has actually been 
offered. Since the meeting-competition defense does not permit the offering of 
a lower price than that of one’s competitor, the purchasing agent has no incen- 
tive to disclose to a second supplier the special deal which has been offered 
him by a first supplier. Consequently he considers it unethical to disclose the 
name of the first supplier and the second supplier is hard put to it to get evi- 
dence which would justify meeting the first supplier’s price. Purchasing agents, 
for example, are very reluctant to sign affidavits that they are being offered 
a lower price by a second competitor. Similarly, it is often difficult for the 
second supplier to learn the exact amount of a lower price which the first 
supplier has offered. Without this he has no basis for meeting the competition. 
He often has difficulty in ascertaining that the other supplier’s goods are of 
like grade and quality or offered in approximately the same quantity. This 
information he must also obtain in order to justify meeting the other supplier’s 
price. Because of Sherman Act inhibitions, he cannot learn the other supplier’s 
price by direct inquiry to the employees of the competitor. I think you can see 
from the above that the meeting-competition defense is already so thoroughly 
hedged in with conditions that it can rarely be used, and then only in cases where 
the seller’s necessity to protect himself is clear beyond all doubt. 

Returning now to the question as to whether sellers as such are in favor of the 
proposed legislation, if any sellers do favor it, they are those who fondly hope 
that it will prevent other sellers from cutting prices and will thus enable all 
to obtain the benefits of price maintenance by law without being parties to any 
illegal conspiracies. Even those sellers who entertain such a secret hope, 
however must realize that the proposed legislation will not be effective to 
accomplish its purpose, since it will probably take more than statutory language 
of unpredictable meaning to stop sellers from meeting competition when this 
is the only way to keep their largest customers from giving their business to 
a competitor. We do not think that Congress can realistically expect that 
producers will not run the calculated risk of possible illegality when this is 
necessary for survival. 

According to the report of the House Committee on the Judiciary, this legisla- 
tion is intended to preserve good faith as an absolute defense where the effect 
of discrimination may not substantially lessen competition but merely affects 
competition with a person who either grants or knowingly receives the benefit 
of the lower price. I am afraid this is a distinction without a difference. The 
Supreme Court said, in the Standard Oil of Indiana case (340 U. S. 231, 250) : 

“Tt must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer's 
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resale level, whether or not the reduction to the dealer is discriminatory.” [Em- 
phasis supplied.] 

From the nature of the statutory language, it is clear that courts cannot, if 
they would, distinguish between the type of injury which will substantially 
lessen competition, and the type which will “merely affect competition with a 
person who either grants or knowingly receives the benetlit of” the lesser price. 

Plausible as this distinction may sound in theory, my experience in advising 
salespeople indicates very clearly to me that it cannot be applied in practice. We 
should start with the proposition that in the desperately competitive markets of 
today, no sales manager can hold his job if he allows the competition to take 
away his choicest customers by coming in and undercutting his prices. In most 
instances it is no answer to say that he has the alternative of reducing his general 
price level. Let us consider how this process of granting special prices takes 
place. It is usually the small producer, the new seller, or the marginal supplier 
in the market who first succumbs to the buyer’s insistence on lower prices. Such 
a seller, on the lookout for business, may invade new areas for the first time 
and in an effort to increase sales may offer special prices in a small geographic 
section of the country or to a limited number of jobbers or wholesalers. When 
established suppliers see their business going out the window by this form of 
attack, the proposed legislation will put them on the horns of a dilemma. They 
will have to lose this business or reduce prices to all customers, including those 
in other areas, and those who are perfectly content to pay the current price. 
Suppose, for example, that a seller has 4 customers in a particular city and a 
competitor entering this market for the first time offers a special price to 1 of 
his customers. Obviously, the established seller cannot economically reduce 
his price to all four. The newcomer’s price is lawful because he has no other 
customers in the city. The proposed legislation will require the established 
supplier to surrender this customer without a battle. 

At this point the sales manager comes to his lawyer and asks what he is to do. 
What can a lawyer advise him under these circumstances? If he tells him to 
refrain from meeting the price of his competitor and let the competitor have 
the customer, he is running the risk of a charge of a tacit conspiracy to allocate 
customers in violation of the Sherman Act. 

Under the theory of the proponents of the legislation, a lawyer should be able 
to foresee whether meeting the competitor’s price will merely “injure, destroy 
or prevent competition” with the seller’s competitor, or whether it will affect 
so many customers and competitors as “substantially to lessen competition.” 
As stated above, the Supreme Court has already held that every substantial 
difference in price may injure competition. Hence, it is doubtful whether any 
court could make this distinction. Even if the court, through hindsight, could 
undertake to judge whether competition was substantially lessened between many 
buyers and customers or merely somewhat lessened between the seller and his 
own competitor, it is submitted that no salesman and no lawyer advising a sales 
force could reliably foresee how much competition would be affected. This is 
why the distinction made by the legislation is unworkable. No lawyer will 
be able to advise his client in advance as to whether or not he can lawfully meet 
the competitor’s price. Hence, the seller must act at his peril and run the risk 
of treble-damage suits or a Government complaint in case someone decides by 
hindsight that his lower price made to hold a customer substantially lessened 
competition. 

It may be contended that in situations where the same product, sold to the 
wholesalers through well-established channels of distribution, is ultimately re- 
sold by the retailer to the consumer, at least a good guess can be made as to the 
amount of competition which will be affected; but again, it is little more than 
a guess. Furthermore, such situations are the exceptions rather than the rule. 
They certainly do not apply to the many industries like chemicals, automotive 
parts, electronic tubes, automobile manufacture, and the like, where the product 
sold is further processed before resale. Here so many other items enter into 
the final product that no seller can guess as to the effect of his price upon com- 
petition. Another factor making it impossible to foresee the effect on competi- 
tion is the question as to whether savings resulting from the special price will 
he retained by the buyer or passed on to his customers. This can seldom be 
predicated ; but the effect on competition at the retail level will depend upon it. 

If the seller does not meet his competitor’s price, he not only runs the risk of 
attack under the Sherman Act, as explained above, but also the danger of losing 
his position in the market, and suffering serious financial loss. The injustice and 
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economic folly of this situation was well expressed by the Supreme Court in 
the Standard Oil of Indiana case, in the following language: 

“There is nothing to show a congressional purpose, in such a situation, to 
compel the seller to choose only between ruinously cutting its prices to all its 
customers to match the price offered to one, or refusing to meet the competition 


and the ruinously raising its prices to its remaining customers to cover increased 
unit costs.” 

Is this committee now ready to adopt such a purpose and to subject the sup- 
pliers of the commodities comprising the economic wealth of this Nation, to such 
an unjust burden? Is it sensible to put a law on the books which cannot guide 
the seller’s conduct otherwise than by the flip of a coin? We must submit that 
a law which cannot be used as a practical guide to conduct is unjust and un- 
enforcible. It is, moreover, for the reasons stated, contrary to the free com- 
petitive system to which our country is dedicated. The Antitrust Division of the 
Department of Justice, a guardian of our competitive economy, is opposed to it. 
While the Consumer Price Index has been steadily rising to the record peak of 
1953, while factory wage income has declined, is a most inopportune time to 
put a further brake on competition—one which can adversely affect the ability 
of many factories to compete. In the interests of the whole economy, it seems 
clear to us that the proposed legislation should not be favorably reported by 


this committee. 

Mr. Apsry. 80 percent of our members are small business; 50 per- 
cent have less than 20 employees. We also include some of the larger 
enterprises and we have been recognized as the voice of New York 
business. We are dedicated to serving the best interests of the busi- 
ness communities not only locally but nationally and on an interna- 
tional scale. 

Celanese Corp. is a manufacturer of textiles, chemicals, and plastics. 
So we have plants, 10 plants in the country in Maryland, Virginia, 
North and South Carolina, Texas, West Virginia and New Jersey. 
We employ between 12,000 and 13,000 employees. Our gross sales in 
1955 amounted to $177 million. 

The Commerce and Industry Association has kept abreast of this 
legislation since it was first introduced. We have considered it very 
carefully and despite our strong representation of small business we 
are very much opposed to it, and we have only had one member of 
our organization respond to our opposition by saying they are in 
favor of it. We have been listening all day to the — in the pe- 
troleum industry and there have been extensive hearings here relating 
to other specific industries where there are doubtless difficult prob- 
lems, which retailers have to meet in trying to meet the competition 
of the chains and others who have large purchasing power here and 
abroad at low prices. We don’t think—when we are considering legis- 
lation for the country as a whole we should emphasize and overem- 
phasize certain industries. I am sure the committee wishes to consider 
the interests of all industry and we believe representing a cross sec- 
tion of all kinds of buyers that this legislation is just as bad for 
buyers as it is for sellers. And we submit that it would be unwise 
to and unfair to saddle entire industries with the problems that re- 
tailers have or to saddle much larger segments of our economy, repre- 
senting other industries with legislation which puts a brake on 
competition, which tends to maintain artificially high prices and 
thus increased costs to buyers, minimized profits for them and for 
consumers. 

This would make it a type of class legislation and we are sure that 
this committee would not wish to sponsor legislation that was for 
the benefit of a smaller class at the expense of larger classes or groups. 








TO AMEND SECTION 2 OF THE CLAYTON ACT 383 


Moreover we feel quite certain—and now I am speaking partly from 
my own experience in the operation of the act and advising the sellers 
how to operate under the act—that the proposed amendment will not 
improve the protection which Robinson-Patman Act now gives to 
independent retailers who have to meet the competition of the large 
buyers. And the reason why I can say this, and this from my own 
experience is that the meeting competition defense as it is now in 
the law can be availed of only in relatively few instances. 

I think the people who have spoken in favor of the thing greatly 
overemphasize its importance. This is because the standards of the 
act itself and the requirements of good faith as laid down by the 
courts are so high that sellers can meet them only in rare instances. 

You remember that a seller in order to avail himself of this defense 
has to prove that at the time he wants to make the price, a competitor 
is offering to the same customer merchandise of like grade and quality 
in substantially equal quantities at a known price which he has no 
reason to believe is an unlawful price and which he cannot meet, which 
he can meet but cannot beat. 

The Supreme Court in the Staley case held that in proving good 
faith a seller cannot rely upon the mere oral statements of buyers in 
proof of these prerequisites. 

In other words if the purchasing agent tells him he has a better 
offer from the competitor he cannot safely go out and meet that price, 
he has to get further evidence. 

We try to have them get an affidavit. But I am here to tell you 
that purchasing agents are very reluctant to then do this. Why should 
they when they know that the original seller cannot offer a lower 
price than his competitor and if the disclose the name of the com- 
petitor or the price has been offered or if they show his invoice or 
his purchase contract, they will be in the position of incurring his 
wrath and in a position of being unethical. So it has proved very 
difficult if not impossible to get the kind of evidence that will justify 
you in meeting a seller’s price. It is only in the very clear cases that 
you are able to meet these high requirements of good faith. 

You can’t find out what the price is by inquiring of the competitor 
himself for fear of attack for price collusion under the Sherman Act. 
And I think that you will find that the times when the meeting com- 
petition defense is really useful are rare in industry in general and 
that in those cases they are very clear and very necessary to enable 
the seller to stay in business. But that they don’t happen frequently 
enough to really have any effect in lessening the effectiveness of the 
Robinson-Patman Act. 

The second point I want to emphasize is that the proposed legis- 
lation is very unjust to sellers, in requiring them to choose between 
losing large customers to their competitors without a battle or re- 
ducing the list price to all their customers most of whom may be 
perfectly content to pay it but with perhaps ruinous financial effects. 
It is unworkable because it gives the seller no standard which he can 
apply at the time of the sale to enable him to ascertain whether his 
action will be legal or illegal. 

I think we ought to in this connection consider a little bit how these 
special deals come about. There it usually happens that some mar- 
ginal seller or supplier or a small supplier, someone on the lookout 
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to expand markets comes into a new area, let us say he comes into 
a city where the established supplier has four customers. 

fe is usually the one who first succumbs to the efforts of purchasers 
to get the price down because he wants to expand his market. He 
can perfectly legally give a lower price to 1 of these 4 customers 
because he has no other customers in that area with whom he is 
in competition and it may be the best and choicest customer that the 
established supplier in that area has. 

Now, the salesman or the sales manager is then confronted with 
the question that he is about to lose a customer. He comes to his 
lawyer and he asks him what shall we do in this situation? Sup- 
posing this legislation is passed, I wonder if any of the Senators 
would be able to advise him any more than I am. If I should advise 
him not to meet that price, then there is the danger of some attack 
under the Sherman Act for inclusion in allocating customers. Here 
is a supplier who is allowing his largest customer to go to his 
competitor without a battle. It certainly is a suspicious situation, 
especially if it happens several times. 

{f 1 tell him to meet this price, then I will have to explain to him 
and assure him that there will be, that it will not substantially lessen 
competition, under the new proposed amendment, but this I cannot 
possibly do. It may be that in some industries like gasoline which 
we have heard so much about where the channels of distribution are 
well established and the produce that is ultimately sold to the con- 
sumer is the same one which the supplier originally sells. You might 
make a guess as to what the effect on competition would be but con- 
sider the great majority of our suppliers as supplying products 
which have to be further processed before those products are usable. 
Take for example synthetic yarn which is one of our products. This 
is sold by us to weavers. Weavers sold them to converters. Con- 
verters have them finished and dyed and sell them to cutters. Cutters 
have them made into garments and sell them to retailers. Retailers 
sell them to the consumer; if my salesman comes to me and says with 
this, will this substantially lessen competition any if I reduce the 
price to X company to meet my competitors’ price, have I any pos- 
sible criterion to judge by? I cannot advise him whether it will or 
will not. 

All I can say is it may. Take for example chemicals which is an- 
other product of our company, it goes into paints, lacquers, resins 
and a thousand other end uses. If he asks me whether meeting the 
price of a competitor on a chemical is going to affect competition 
adversely, not knowing what the ultimate product is going to be or 
what other chemicals may go into it or what the effect will be on 
the ultimate price of it, I have no way at all to make up an informed 
opinion whatsoever as to whether there will or will not be a substan- 
tial lessening of competition. 

The same thing with plastics, which is our other product. It goes 
into toys, eyeglasses, frames, truck and boat bodies. How could any- 
one possibly foresee what the effect on competition will be? Another 
imponderable is whether or not the buyer 1s going to also pass those 
savings along to the consumer or put them in his pockets? 

This again will determine whether or not it will lessen competition 
substantially. 
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Now a law which gives you no standard to determine the effect 
on competition at the time you make the sale yet may subject you 
to heavy treble damage suits by courts supplying hindsight after 
the event is, it is submitted, most unjust. And I think it is also 
unworkable because if the attorney cannot advise his sales manager 
at the time a sale to meet competition is proposed, whether or not 
it is likely to substantially lessen competition, I think you can rely 
on it that that sales manager is going to make the sale. 

He will take the calculated risk rather than lose his customers 
and suffer substantial loss of business and income on a pure specula- 
tion as to whether it is illegal or not. And this situation is the com- 
mon one in industry. It is the common one in many industries which 
have not been considered here today. 

It is going, I am afraid, it is going to make this act if the bill 
is passed entirely ineffective to accomplish its purpose. So it will 
not help small business. It is going to subject many sellers to the 
injustice of finding out after a deal is all gone through that after all 
it did substantially lessen competition and they may be subjected 
to treble damage suits or attack by the Federal Trade Commission. 

So in concluding my statement I want to point out that it seems 
to us very inopportune at a time like the present when the consumer 
price index is skyrocketing to a record peak to enact a law which 
puts a brake on competition which is so unjust to sellers and gives 
them no guide for conduct which will be ineffective to accomplish its 
purpose, when the present act as now interpreted gives very little 
room for effecting competition on the lower level when you meet the 
price of a competitor to hold your customers. 

Thank you very much. 

Mr. Seetey. Mr. Apsey, you made the point that a seller can 
scarcely ever avail himself of the good faith defense. Did you mean 
that that was your technical interpretation of the law or that in fact 
they scarcely ever do? 

Mr. Apsey. I am talking entirely of the practicability of the situa- 
tion. I think that the meeting competition defense is usable much 
less than people in this committee perhaps realize. 

Mr. Sree.ey. As a practical matter, you mean. 

Mr. Apsry. Because of the fact that it is almost impossible in my 
industry and I think it is true in others that I have asked about to 
meet the good faith qualification. You cannot get the evidence. The 
purchasing agents will not tell you. 

They will not show you the purchasing contracts nor the invoice 
of your competitors and will not give you the name of them. You 
can’t find out that the sale is in the same quantities or of goods of 
like grade and quality. 

If you can’t find all of that, you can’t comply with the act. 

Mr. Seetey. Are you familiar with the Balian Ice Cream Co. case? 

Mr. Apsry. I have read it but not too recently. I am somewhat 
familiar with it. 

Mr. Sretey. Does not that indicate that the defense will be per- 
mitted to meet a general competitive condition ? 

Mr. Aprsry. In order for that case to hold up there will have to be 
a change in the holding of the Supreme Court in the Staley case 
where they refused to accept that type of evidence as justification. 
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Senator Kerauver. The case has already held up. They have 
denied certiorari. 

Mr. Apsey. I hardly think they have overruled their own langua, 
by doing that. I am not familiar enough—I don’t remember at the 
present time the details of the Balian case to give an opinion as to 
whether that specific point would have been denied in the denying of 
certiorari. 

Senator Kerauver. Thank you, Mr. Apsey. 

Mr. Server. Is Mr. Hall here? 

Mr. Hall, you are the next witness. 

Senator Keravver. Mr. Ellis, it was my understanding that you 
undertook to speak for these people. We want to give everybody a 
chance to be heard. We don’t want repetitious testimony. 

Mr. Exits. I don’t want any either. That is why we cut down from 
20 witnesses. If Mr. Hall has anything to add, he might do that. If 
not, he might reiterate whom he represents and adopt the presenta- 
tions previously made. 

Senator Kerauver. We are glad to have you here. 


STATEMENT OF MELVIN HALL, MISSOURI PETROLEUM 
ASSOCIATION 


Mr. Haru. I am Melvin Hall. I represent Melvin Hall Co., Noel, 
Mo. I also represent the Missouri Petroleum Association which is an 
oil jobbers’ association in the State of Missouri and that has approxi- 
mately five to six hundred jobber members and they do approximately 
60 percent of the petroleum products business in the State of Missouri. 
I think it would be repetitious for me to try to say anything that 
would overshine or outshine what our very able counsel has said 
other than the fact that our jobbers are quite concerned about this 
bill as it has been interpreted by our legal staff. There are some 
aspects of these cardboard situations here that apply to most all of 
our jobbers. In the State of Missouri, we especially have a lot of us 
who own some of our service stations and we are apprehensive as to 
that, because as we were able to grow from service station operators 
to a tank wagon driver to our own oil company we have saved up 
money and acquired these service stations and that is one thing that 
Lam very apprehensive about. 

I feel sure that you gentlemen are on our side and are trying to 
help on this thing. It would be my thought that we should pause a 
moment and be sure that we do keep our competitive free-enterprise 
system alive. 

Senator Kerauver. Mr. Hall, you mentioned that you are leery 
about it in view of the advice from your counsel. Are you talking 
about your individual counsel or are you taking about Mr. Ellis? 

Mr. Hatz. I am talking about Mr. Ellis. He is our National Oil 
Jobber’s counsel of which the Missouri Petroleum Association is a 
member. 

Senator Keravuver. Mr. Ellis, I wouldn’t want to ask anything 
confidential between a lawyer and a client, but do you object to placing 
in the record the legal opinion that you gave all these associations? 

Mr. Exuis. I will have to ask the chairman of the council. I cer- 
tainly have no objection but as a lawyer, you know the privileged 
communication. 
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Senator Keravcver. I don’t want to encroach upon a privileged com- 
munication. 

Mr. Extt1s. I will say this, without divulging content, that my com- 
munications have to be written in layman’s language and this bill is 
very technical. 

Senator Kerauver. Will you ascertain if there is objection ? 

Mr. Extis. I will. 

Senator Keravuver. I think it might help solve or simplify some 
of the problems we have. 

Mr. Exits. I will do that. 

Mr. Seetry. Mr. Hall, have you received any communication or do 
you know of communications received by any other jobbers from sup- 
pliers indicating that if this bill passes, the suppliers would terminate 
them or cancel them out ? 

Mr. Hatt. I have received my communication from our executive 
secretary of the Missouri Petroleum Association and since we do in 
Missouri, we are financially limited a little bit, we came up here at our 
own expense, my ticket was pooled in this particular case and another 
on the road bill and another fellow would be asked to serve. 

Senator Kerauver. Do you have your executive counsel’s word 
about this communication ? 

Mr. Hau. He asked me to come up—— 

Senator Kerauver. Do you have some written opinion from him? 

Mr. Hau. No, I don’t. 

Senator Krrauver. Did he put one out? 

Mr. Hauu. Mine was over the telephone. 

Senator Kerauver. Thank you very much, Mr. Hall. 

Hr. Haut. Thank you. 

Senator Kerauver. Mr. Baggs? 

Mr. Exuis. Senator, Mr. Baggs had to leave to go home and I have 
his statement, a prepared statement. 

Senator Keravuver. Without objection we will put Mr. Baggs’ state- 
ment in the record. He represents the Intermountain Oil Jobbers 
Association, Salt Lake City, Utah. 

(The document referred.to is as follows:) 


STATEMENT OF SPENCER C. Baces (REPRESENTING THE INTERMOUNTAIN OIL JOBBERS 
ASSOCIATION ) 


My name is Spencer ©. Baggs. I live in Ogden, Utah, and my office is at 2296 
Grant Avenue, Ogden. I am appearing before this committee as a small-business 
man and a jobber of gasoline, fuel oil, and other petroleum products. In addition, 
[ am representing the Intermountain Oil Jobbers Association, which is a trade 
association of fuel oil and gasoline jobbers from the States of Utah, Idaho, and 
Nevada. 

I would like to reemphasize that I am a small-business man. My firm employs 
30 people. We are engaged in the wholesale distribution of gasoline, motor oil, 
tires, and automotive accessories to retail service station operators as well as the 
distribution of gasoline and fuel oil in bulk quantities to commercial consumers, 
homeowners, and farmers. We own a number of service stations that we lease 
to retail dealers. We lease and re-lease other service stations to retail dealers. 
Other jobbers in the intermountain area have similar operations. 

The reason I desire to emphasize that I am a small-business man and repre- 
senting other small-business men is because I believe Mr. Kefauver intended his 
bill to be helpful to small-business men. However, I and the members of the 
Intermountain Oil Jobbers Association, fail to see anything but harm in it for 
us and our fellow jobbers throughout the United States. In fact, we are con- 
vinced that it can lead to our ruin and at best will so limit our freedom of action 
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as to make the operation of our businesses a precarious affair on a day-to-day 
basis. 

It is apparent that Senate bill 11 is designed to contravene the Supreme Court 
decision and the recent Chicago Appellate Court decision in the Standard of 
Indiana Detroit case. Now I am not here on behalf of the Standard Oil Co. 
or any other major oil company, but as a businessman looking out for my own 
neck, and in the process, the necks of about 15,000 other gasoline and fuel oil 
jobbers throughout the country. 

As I understand the law, the Federal Trade Commission is responsible for 
administering the Robinson-Patman Act. This amendment as proposed would 
deprive the seller of the defense of good faith when the result of the seller’s 
price discrimination to meet competition may be substantially to lessen compe- 
tition or tend to create a monopoly in any line of commerce. The past actions 
of the Federal Trade Commission indicate to us that in its opinion the granting 
of a functional discount to a jobber by a supplier or manufacturer of gasoline 
would tend to reduce competition and under the proposed bill before the com- 
mittee, become illegal—this despite the fact that the jobber plays an integral 
part in the distribution of gasoline by operating bulk plants and wholesale 
delivery trucks, and employing salesmen, truck drivers, maintenance mechanics, 
warehousemen, office and clerical help, and carrying thousands of dollars in 
credit for his customers. Requiring a gasoline refiner or supplier to sell gasoline 
to his retailers at the same price he sells his jobbers will not benefit the gasoline 
retailer one iota. It will not mean a lower price for the retailer or more profit 
for the retailer—somebody has to stand the cost of distribution—it would simply 
mean that the refiner or supplier who also sells directly to retailers and bears 
the cost of distribution himself would hesitate to sell gasoline to any jobber for 
fear of being cited by the Federal Trade Commission as being in violation of the 
Robinson-Patman Act with the proposed amendment. 

Some of you Senators may have been led to believe that the bill would slap 
the hands of the major oil companies, so to speak, since it would in effect reverse 
the court decisions in the Standard of Indiana case. The following may be 
repetitious, but I am going to quote the editors of the Harvard Law Review in 
their discussion of the Standard case. I am doing so with the idea of leading 
to another point. These editors stated that if the Federal Trade Commission 
policy became law, and mind you the proposed bill would implement the FTC 
policy, and I quote, “the jobber will suffer the most,” unquote. They further 
stated, and I quote, “the jobber will either be eliminated from the distribution 
process by his supplier or suffer a limitation of his freedom of action through 
some form of resale price maintenance. This result would seem anomalous 
since the statute was designed to protect small businesses and especially middle- 
men,” unquote. Now the point I want to make will show why the Harvard 
editors reached these conclusions. Let’s take an example. In the Salt Lake 
City area, several of the major oil companies have jobbers who are selling gaso- 
line to dealers. Those same major oil companies are selling gasoline directly 
to dealers of their own in Salt Lake City. Both the jobbers’ dealers and the 
major oil companies’ dealers are selling the same brand of gasoline and buying 
gasolne in the same approximate quantities. In most instances both the jobbers’ 
dealers and the jobbers’ major oil company supplier’s dealers are paying the same 
price for gasoline. In one instance, the jobber is performing the distributive 
function and bearing its cost; in the other instance, the major oil company. Now 
let’s suppose another supplier who may or may not be a major oil company 
were to offer a better buying price to one of the jobber’s dealers. How could the 
jobber protect himself and save his account? Under the bill now before the 
committee, he couldn’t. If he met the lower competitive offer, both the jobber 
and his supplier might be required by the FTC to reduce their prices, the jobber 
to the rest of his dealers and the jobber’s supplier to his direct dealers. This 
situation would probably result in most refiners or suppliers refusing to do 
business with jobbers. 

If these same major oil company jobbers in Salt Lake City were to enter into 
agreements with their suppliers (nrovided it could be legally done) not to sell to 
their dealers at prices less than the prices charged by the jobbers’ suppliers to 
their direct dealers, then the jobber would still lose his customer to the supplier 
offering a lower price, because it would be a foregone conclusion that the major 
oil company supplier would not nor could be expected to reduce its price to all 
of its dealers in the Salt Lake City area just to retain the gasoline volume of 
one of its jobbers’ dealers. In either event, the jobber is soon out of business 

I think that the Harvard Law Review editors would be able to draw another 
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conclusion if this bill were passed and that is, if the jobber survives at all, he 
would be limited to a choice of fewer suppliers. He would be restricted to those 
refiners or suppliers in a given market who sell only to jobbers and do not sell di- 
rectly to retailers. Such restriction might very likely result in higher gasoline 
prices to all dealers and the general public. I think that you will agree that the 
jobber helps keep the distributive cost of gasoline at a very competitive level. 

In reading the bill now before the committee I see that the declaration of 
purpose and policy of the bill contains the following statement. “Congress 
hereby reaffirms that the purpose of the antitrust laws in prohibiting price dis- 
criminations is to secure equality of opportunity to all persons to compete in 
trade or business and to preserve competition where it exists, to restore it where 
it is destroyed, and to permit it to spring up in new fields. 

I like the words “‘to secure equality of opportunity.” I understand that some 
of the retail gasoline dealers are pushing the enactment of this bill. Gentlemen, 
I started in the gasoline business in 1935 working at a retail service station. In 
1938 I began operating my own retail service station. I started with darn little 
money too—there wasn’t much of it around in those days. I like the gasoline 
business and still do. I wanted more than a service station, I wanted to become 
a jobber. I built 1 and then 2 more service stations. In 1940 I approached an 
oil company about becoming a jobber for them. With their help and advice I 
became a jobber. I’ve worked hard and the rest of the people in my company 
have worked hard. Together we've built quite a sizable organization. marketing 
porducts of a major oil company supplier in five counties of northern Utah. 

There wasn’t a retail gasoline dealer or any other man back in 1935 who didn’t 
have the same equal opportunity. There isn’t a man today who doesn’t have the 
same equal opportunity. 

If I were a retail gasoline service station operator today and would take the 
time to look down the road a little way, I would be in here right now, as I am, 
beseeching Congress not to pass this bill. I believe that I could see that this 
bill would destroy the very thing its authors seek to preserve, and that is the 
equality of opportunity. I believe that I would be able to see that as a retail 
dealer I would have no chance for further growth and expansion. 

Now let’s consider another part of the declaration of purpose and policy in 
the bill—to preserve competition where it exists—we jobbers say to you that we 
are afraid this bill will destroy us—vet the jobbing segment of the petroleum 
marketing industry is the most competitive part of the entire petroleum industry. 
It is active and healthy competition. Let’s preserve it. 

Most of you gentlemen know one or more gasoline or oil jobbers in your own 
States. You know that most of the several thousand oil jobbers in the United 
States are leaders in their communities, being very active in civic, church, and 
cultural programs. Many of us have been active in political matters. serving as 
State senators or representatives. We are good citizens. We therefore beseech 
you to look into this matter.very carefully and ask that you consider and review 


the testimony against this bill. We are afraid this legislation will destroy us. 
We are sure that is not your intent. 


Mr. Seetey. Who is the witness who is to take the place of Mr. 
Greeling? 

Mr. Fllis, Mr. E. J. Connable of Memphis, Tenn. 

Mr. Sretry. Is he here? 

Mr. Extts. Yes. 


Senator Kerauver. Come around, Mr. Connable. 


STATEMENT OF E. J. CONNABLE, TENNESSEE OILMEN’S 
ASSOCIATION 


Mr. Connasie. My nameis E. J.Connable. I represent Moto-Pep, 
Ine., Memphis, Tenn., and I am also here representing the Tennessee 
Oilmen’s Association and I am vice president and an ex-President of 
the Tennessee Oilmen’s Association. 

On a personal basis our company has a dual operation in Memphis, 
Tenn. I started in the service station business in 1920. We became a 
jobber in 1931, with dual representation in the city of Memphis with 
the Socony Mobiloil Co. We have 60 stations, we are three times 














390 TO AMEND SECTION 2 OF THE CLAYTON ACT 


as big as our supplier in the city of Memphis. This amendment when 
it was first proposed, I frankly couldn’t interpret it and after talking 
to him, he couldn't interpret it and see what the independent end re- 
sult would be to us as a jobber but his personal opinion was 

Senator Kerauver. Whose opinion is that you are talking about ? 

Mr. Connasir. Our lawyer’s opinion. 

Senator Kerauver. Who is your lawyer? 

Mr. Connasie. Mr. Robert McRae, Jr., a member of the firm of 
Crump and Apperson. 

Senator Kerauver. I know the firm, a very good firm. 

Mr. Connasie. That we could probably call it a day. That is 
speaking for the firm. This amendment came up at our spring meet- 
ing in Chattanooga at the Tennessee Oilmen’s Association and none of 
the jobbers there. We represent 95 percent of the jobbers in Tennes- 
see. None of the jobbers there were in favor of this amendment be- 
cause they never could seem to understand what this amendment if 
passed, they all claimed it was too ambiguous and was too full of legis- 
lation and the lawyers couldn’t even construe it so they were not in 
favor of it. However the jobbers at Chattanooga didn’t get too much 
excited about it because they all seemed to be of the opinion that it 
never would come out on the floor, come out of the committee or what- 
ever you want to call it. 

However Tuesday when they found out that the National Oil 
Jobbers were going to have their day in court on this amendment, they 
called a special meeting of the board of directors of the group and they 
got very upset and excited about it and got me out of bed at midnight 
to come up here and represent the Tennessee Oilman’s Association and 
ask that you reconsider this amendment and give it more time and 
that was on the advice of the legal counsel for the association. And 
they backed up the statements that Mr. Ellis presented as to why this 
amendment would be the death knell of the jobber. 

Senator Kerauver. How do you contemplate that the amendment 
would adversely affect you in Memphis? 

Mr. Connasie. We think in the major oil companies if this amend- 
ment is passed the major oil companies would have to go all the way. 
They would have to get a strictly integrated operation. In our par- 
ticular case which I am more familiar with I feel that Socony Mobile 
Oil Co. will have to buy us out. When they do that, they don’t buy 
you out they sell you out. In fact we are negotiating now with the 
Socony Vacuum Oil Co. to buy us out. 

We never can get together on the price. We are a few thousand 
dollars apart. But we feel like it is the end of a perfect day. 

Senator Krerauver. Let’s analyze as to just why they have to buy 
you out. You buy Moto-Pep business from ? 

Mr. ConnaBie. Socony Vacuum; they have a duel operation. They 
have their own operation there and the way our lawyer interprets it, 
they won’t assume the liabilities of a jobber operation where if one 
of his dealers would go out and do things and they wouldn’t meet it 
with their dealer and then our company would be liable for treble 
damages. 

Senator Kerauver. I must confess I don’t understand. Do they 
sell to their direct companies at a lower price than you sell to yours? 

Mr. Connaste. No; wesell at thesame. All our prices to our deal- 
ers and their prices to dealers are based on Esso Standard. Esso 
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Standard sets the market in Tennessee. It is based on that. We 
have to meet the competition. We sell to our dealers at the same price 
as they sell to their dealers. Of course the jobber has a 3-cent over- 
ride. Our particular concern though is in the commercial consumers. 
The big companies, the major companies they sell to the commercial 
consumers two-tenths of a cent below our cost, which is practically tak- 
ing args jobber in the United States out of the commercial consumer 
market. 

Senator Keravver. I sort of think you ought to be for this bill then. 

Mr. Connasie. I don’t know. Iam not enough of a lawyer and it 
does not seem that these lawyers can get together on the end result 
of this bill. I just don’t know. 

Senator Kerauver. I am certainly interested in your problems in 
Tennessee. But I would like to make it very clear what we are try- 
ing to derive here. We are trying to prevent some big oil company 
from discriminating between you and another jobber unless he wad 
a lot more and has better transportation facilities, trying to prevent 
him from selling to somebody len for the purpose of putting you out 
of business or creating a monopoly in the hands of somebody else. 
We are trying to prevent the jobber from undercutting you, monopo- 
lizing the business to put you out. 

That is our general aim. 

Mr. Connaste. I agree with you on your aim but our legal counsel 
doesn’t seem to think that you are going to reach your aim through 
this amendment. Especially the way it will be construed by the FTC 
and the other branch of the Government, they think that, our legal 
advisers seem to think that the only thing it is going to do is drive 
the jobbers in Tennessee out of the picture. 

Senator Kerauver. How do they think that is going to happen ? 

Mr. Connasre. Because well, when a major company—you are 
taking vertical integration—it is going strictly that way. 

Senator Kerauver. This case arose out of the fact that a major 
company was trying to enlarge its direct selling operations in Detroit, 
where they were selling in unfair competition to little retailers. That 
is how this whole thing arose in the first: place. 

Mr. Connasie. Of course we are unfortunate in that in Tennessee 
practically all of the big major oil companies don’t operate through 
jobbers. We have a very small jobber representation. We have only 
100 jobbers in the State of Tennessee. Practically all the big oil com- 
panies are strictly integrated outfits. 

There are only about three major oil companies that operate through 
jobbers in the State of Tennessee. The big oil company in the United 
States, Standard of New Jersey, doesn’t have a single jobber in the 
State of Tennessee. Texas Co., Gulf 

Senator Kerauver. The laws haven’t been very good in preventing 
them from getting integration, have they ? 

Mr. Connasie. I don’t know. Those companies that don’t have 
jobber representation, they sell the unbranded marketers at a lower 
price than they sell the jobbers, than the other oil companies that work 
through jobbers sell to the jobbers, 

Mr. Seetry. You mentioned an interpretation of your counsel con- 
cerning Federal Trade Commission ruling on this law. 

Mr. Connasie. My counsel or the counsel for the Tennessee Oil- 
men’s Association ? 
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Senator Keravuver. He is referring to his own counsel. 

Mr. Connas_e. Yes. 

Mr. See.tey. Do you as a member of that association—are you an 
officer of the State association ? - 

Mr. Connasie. Yes, I am a vice president and an ex-president. 

Mr. Srecey. Do you attend the annual and semiannual meetings of 
the council? The national council? 

Mr. Connasie. Yes; the National Oil Jobbers Council. 

Mr. Seevey. Did you attend the spring meeting in May 1955 at 
St. Louis? 

Mr. Connasir. Was it St. Louis? 

Mr. Seetry. Did you attend the meeting at Skytop in June 1954? 

Mr. Connaste. I didn’t go to the Pennsylvania meeting. I think 
that is the only one I missed in the last few years. 

Mr. Sreetey. Do you recall a motion that was passed instructing 
Mr. Ellis as counsel to oppose the ruling of the FTC in the Standard 
Oil of Indiana case? 

Mr. Connasie. We have had so much discussion of that, that 
Standard Oil of Indiana case, at the National Oil Jobbers Council 
that I frankly don’t know—TI got some—we first went one way and 
then the other. 

I think he was instructed to come in as a friend of the court. 

Mr. Sretry. Was he instructed to prepare cases and submit them 
to the Department of Justice and FTC? 
aah tte I don’t remember. If the report shows it I presume 
ne did. 

Senator Keravuver. Mr. Seeley, tell us what you have there. 

Mr. Sreetey. I am reading from an account in the Gasoline Retailer 
of the proceedings of that meeting in May 1955. 

Senator Kerauver. What does it say? 

Mr. Seetey. It states that the officials of the National Oil Jobbers 
Council have asked the Department of Justice to take action against 
alleged price discrimination by major oil eae in prices to 
commercial consumer accounts and against supplier policies in rela- 
tion to retail price wars. This action was taken after all efforts to 
get suppliers to correct inequitable practices had failed. Then it 
states the various causes of action left open to them and one is public 
exposure of the practices, two was legal action, and three is legielation. 

Jo you recall that? 

Mr. Connasie. At Skytop? 

Mr. Seretry. No; this was the meeting in May 1955. 

Mr. Connasie. Yes; I remember a few discussions at the council on 
commercial consumers accounts. That is a sore subject with the jobber 
when he is undersold two-tenths of a cent to a commercial account on 
account of the volume. 

Mr. Seetey. I am trying to find out for the benefit of the com- 
mittee whether you have any tee or information as to whether 
there was a change of position on the part of the council on this 
question and when that change took place. 

Mr. Connaste. I don’t think there is any change of position on the 
part of the council on commercial consumers. I know they seemed 
to think that there has been some correction but there has been no 
correction in Tennessee. 
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Senator Kxerauver. This says here that the committee “recom- 
mended support of the bill, H. R. 5213, which would make sales to 
and purchases by government agencies for retail subject to the pro- 
visions of the Robinson-Patman Act,” also the committee on liaison 
with National Congress of Petroleum Retailers reported they received 
a copy of S. 11 which is also in the House under H. R. 11 to amend the 
Robinson-Patman Act to make the good faith meeting of competition 
a complete defense against the charge of price discrimination only 
where such discrimination does not injure competition. 

What action was taken on that? ‘Then it says here the committee 
reported that its chairman, Tom Jones, was instructed to contact 
NCPR and ascertain their stand on the bill and the reasons for that. 
The retail congress had urged enactment of the legislation. 

Has there been a difference of opinion among you people about 
what position you ought to take on this? 

Maybe you can answer that? 

Mr. Exuis. I can answer every question you have there, Senator. 

Senator Kerauver. I imagine you could. 

Mr. Exuis. On S. 11 and H. R. 11. 

Senator Kerauver. What was the action ? 

Mr. Exxis. The official position taken with reference to H. R. 11, 
which of course is the same as S. 11, was to oppose the bill. Then 
what else do you have there? 

Mr. Seevey. As of what date, Mr. Ellis? 

Mr. Exuis. As of this last meeting. 

Mr. Seetey. But didn’t that position, wasn’t that attitude mani- 
fested after the meeting in June, rather the November 1954 meetin 
at which the council was addressed by certain members of the APL 
Mr. Robert Scholl, Esso Standard counsel; Harry J. Kennedy, Con- 
tinental vice president, and Dwight F. Benton, Indiana Standard 
vice president. 

Mr. Exits. Those people didn’t address the National Jobbers Coun- 
cil. 

Mr. Seevey. Didn’t they address an emergency or informal meet- 
ing at which you were present ? 

Mr. Exxis. I never heard such an address. 

Mr. Seeey. I have a trade paper which states the action that was 
taken, that took place at these meetings and I asked if Mr. Ellis re- 
called them. 

Mr. Exxis. If what are getting at is that the major oil com- 
panies have promoted this, you are as wrong as can be. 

This group of independents wouldn’t play prostitute for one major 
company much less a dozen. 

Mr. Seexey. I made no such accusation. 

Mr. Exits. But the inference was clear to me. 

Mr. Connaste. If you think I am here for Socony Vacuum Oil Co., 
that is wrong. I have no love for a major oil company. They would 
cut my throat as fast as I can walk around the corner. 

a Keravuver. We are trying to keep them from cutting your 
throat. 

Mr. Connasie. My legal counsel says that Iam gone. There are 
two people in the world they tell you you shouldn’t lie to, that is 
your lawyer and your banker. I certainly want to stay on that line. 
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My banker keeps me in business and my lawyer keeps me out of 
jail. 

Senator Kerauver. What you say there, for their integration of 
business, they are pretty well cutting out the jobbers under the present 
situation, aren’t they ? 

Mr. Connaste. You sure are losing a lot of jobbers in the United 
States. That is a fact and a lot of them are being bought up by 
the major oil companies I will grant you that. 

aes Keravver. Has the situation been rougher since 1951 than 
before ¢ 

Mr. Connasie. You mean—what do you mean rougher, as far as 
price, do you mean ? 

Senator Kreravuver. I mean the activity of the big oil companies 
pushing the jobbers around so that more jobbers have gone out of 
business since 1954. 

Mr. ConnaBLE. Since we have had a surplus of gas the major oil 
companies have made it rougher on the jobber. They have a racket 
that they don’t call reducing the price. ao call it temporary 
voluntary allowance or temporary competitive allowance where a job- 
ber goes down to a 175 margin and there is where he lives. 

Senator Kerauver. In other words, there have been more price 
wars in the last 3 or 4 years? 

Mr. ConnaB_e. Yes, and price wars will continue until you can get 
a bill passed by Congress that will stop these major oil companies 
from walking down both sides of the street, selling their products 
to an unbranded man at a cheaper price than he sells to a man that 
carries his flag. 

If you can draft a bill that will do that, that is swell. Our legal 
counsel] tells us that that is not in this bill. 

Senator Keravver. All right, we thank you very much, sir. 

I notice Mr. Ellis in the Nozzle of August 1954 that it says: 

Otis H. Ellis, NOJC, Washington counsel, revealed he had evidence of a number 
of suppliers undercutting practices ranging up to 1 cent under jobber costs. 

Mr. Exits. That is on commercial consumer accounts, a commercial 
consumer account for the record here is a consumer who buys in bulk 
quantities, for example a truck line or a manufacturer who buys gaso- 
line in large quantities to run their trucks or a road contractor who 
buys large quantities. 

The whole country has been subjected in the last 3 years to a price 
war involving these commercial consumers. Unfortunately this bill 
won’t touch them because competition is not affected as between the 
purchasers. I might further add that the complaint that we had 
about commercial consumer accounts, I went to the FTC—I do not 
recall the name of the man I talked with—I explained to him the 
problem we are up against and he said I’m sorry there is nothing to 
take care of such a situation. A similar visit was made to the Depart- 
ment of Justice and the same answer was obtained. 

Senator Keravver. This situation didn’t exist to such an extent 
before 1951, did it? 

Mr. Exus. I didn’t understand. 

Senator Kerauver. Wasn’t it better for you before 1951? 

Mr. Eris. Commercial consumer business was certainly better. 








TO AMEND SECTION 2 OF THE CLAYTON ACT 395 


Senator Kerauver. Don’t you think it is because the heart got 
knocked out the Robinson-Patman Act by the Supreme Court decision ¢ 

Mr. Euuis. It had nothing to do with this type of situation. 

Senator Kerauver. From a practical effect the jobber has had a 
rougher and harder time and there has been more of this vertical inte- 
gration of the big oil companies down to the consumer, more price 
wars since 1951 when the Supreme Court reversed the practice that 
the FTC had been following than there was before? 

Mr. Exuis. The times of the decision and the beginning of price wars 
are coincidental. The time when gasoline prices began to go apart 
in this country was subsequent there to the Korean war or during or 
about that time when the Federal Government tried to get all the oil 
companies to increase their refining capacities for the purpose of na- 
tional security, their big goal being to attain a refining capacity ap- 
proximately 1 million barrels per day in excess of demand. They did 
get that accomplished by giving accelerated amortization on those 
facilities. The facilities were built. You had refiners out here with a 
facility to run crude oil and make a product. The net result of that 
was they ran crude. 

They made products in excess of demand and each refiner was try- 
ing to unload his excess and you set off a rat race and there is where 
your price condition came from at all levels of the trade and that has 
nothing to do with the decision in the other case. 

Senator Keravuver. I think it is interesting to me at least to read one 
or two paragraphs on page 32 of the Nozzle of January 1955: 


Ellis noted that it had always been the policy of NOJC to iron out their differ- 
ences with their suppliers, but that recent months had seen an aggravation of 
these complaints, which had fallen on deaf ears when brought to the attention 
of some suppliers. 

The whole matter was again brought up when a number of jobber delegates 
stayed on to attend the API advisory committee meeting also held in Chicago. 
Robert Scholl, Esso Standard counsel; Harry J. Kennedy, Continental vice 
president; and Dwight F. Benton, Indiana Standard vice president, all took 
turns at berating the NOJC for even considering their problems to Govern- 
ment. 

Said Scholl, “I don’t think that a group like this, within the law, can do any- 
thing about it.” Scholl further added, “I think you should think before going 
to Washington * * * Government regulations on major companies are going 
to affect you fellows too * * * What you try to do to your supplier, you do 
to yourself.” 

More sympathetic to the problem was Continental’s Harry Kennedy who said, 
“There is just as much disagreement among suppliers as among jobbers * * * 
Conoco has been just as exasperated as the jobbers at some of these things 
* * * Don’t shoot at the whole bunch of suppliers; shoot at the guy who is 
guilty.” 

There can only be one conclusion drawn from the jobbers’ unanimous com- 
plaints. That is, some suppliers are just playing dirty pool and across-the-table 
conferences have failed to reach corrective measures. 

It is also evident that advisory committee members from the majors are fearful 
that the NOJC will carry out their delegates’ mandate of seeking relief through 
appropriate Government channels. 

Major spokesmen are united in their counter proposals that jobber-supplier 
conferences can very well bring about corrective actions. Unfortunately too 
many jobbers know from experience that this does not happen. 


It sort of looks like they were lecturing you people, didn’t they ? 


Mr. Enis. They weren’t lecturing us. What they were doing was 
defending themselves. 


Senator Krerauver. They told you not to come down to Washington 
and not to do anything about it. 


79800—56 26 
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Mr. Exxis. I was at the meeting. I provoked the comments that 
came up there because I ripped the hide off every major company 
representative in the room, pointing out the deploring situation that 
had come to pass in the commercial consumer act market and they were 
selling them in some instances at cheaper prices than they were selling 
to their own jobbers who produce and provide them a continuity of 
outlet. I was the one wide started the racket in that council. I 
pointed out then that unless something corrective is done in this indus- 
try there is no alternative but jobbers to seek the aid of the Congress 
or some other regulatory agency to do something about it. 

And as I said I subsequently went to the FTC, I went to the De- 
partment of Justice and they said there was no law to take care of it. 
Now we are limited in what we can do in conferences with major 
companies, we can’t talk about prices all we can do is talk about prob- 
lems. 

And I will say this, that through the medium of bulletins, press 
releases, and otherwise, we have ripped the rear ends of this industry 
about this price situation and I will also say there has been some 
change made in it, not that we could coerce anybody; all we can do is 
turn the spotlight on them and that we have done and that I will 
continue to do. 

Senator Keravuver. Mr. Ellis, this Nozzle has an editorial page; 
does that express generally the position of the jobbers ? 

Mr. Extis. I haven’t seen that Nozzle. Isn’t that put out—the Nozzle 
is put out I think by the Washington Gasoline Dealers Association a 
part maybe of the same group of dealers that supplied the gentleman 
with this information that you have there, the same dealers that oppose 
our position in this. 

[ would also like to say for this record the reason that the National 
Oil Jobbers Council held off in taking a position on S. 11 was that we 
were trying to cooperate with the National Congress of Petroleum Re- 
tailers. We knew they had a complaint and we did not want to foul up 
their showing to the industry what their position was. Now I see that 
in an attempt to cooperate and coordinate with another group of small- 
business men they come in here with “cannon fodder,” hand it to this 
committee to hit us in the face with it as if we were not fighting big 
business. You can ask anybody in this petroleum industry, this jobber 
council I have been representing, they have never bent their knee to 
anybody and the day they do, they will get another lawyer to bend 
with them. 

Senator Krerauver. Don’t get excited. We all have a right to read 
these things. 

Mr. Etuis. Surely. But before this wrong interpretation is left in 
this record I wanted to insure that the record is clear about it. 

Mr. Seetey. You keep minutes of the actions taken by your council? 

Mr. Extis. Yes; we do. I'll be glad to show the committee the min- 
utes of every meeting held. 

Mr. Srretey. By your own statements, it appears that the jobbers 
have suffered injuries as a result of what you and the officers of your 
association have described as price discriminations by various major 
oil companies and the question now is whether those injuries are really 
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the things that you fear or whether there is something else in your 
mind about this bill. 

I might first ask: What steps have you taken other than that visit 
that you made to the two agencies? Have you done anything more 
about the price discrimination ¢ 

Mr. Exuis. To blast this industry from the platforms in my speeches 
all over the country, the bulletins, the releases, the resolutions passed 
by the council deploring this situation. 

When you can't get help from the law-enforcement agencies all you 
can do is deplore and we are deploring. If this bill here would correct 
the situation we were deploring we would be for that bill, but un- 
fortunately while the bill might correct some of those situations it 
would drown us in the course of that correction. We simply do not 
feel it expedient to teach some major oil companies a lesson by drown- 
ing ourselves. That might be a good lesson for them but it still does 
not revive the jobber. 

Mr. Sretey. Were you here last week when Mr. Snow testified con- 
cerning the nature of the contracts which are made with jobbers, the 
fact that they can be canceled on from 10 to 30 days’ notice? 

Mr. Exwis. I didn’t hear his testimony. I only heard the tail end 
of his testimony and I was seated where I could not understand all 
he was saying. 

Mr. Sretry. I wonder if you think that may have had something to 
do with the attitude of the jobbers in being reluctant to take action 
against these abuses which they are suffering. 

Mr. Exxis. Reluctance to take action. I don’t know what action we 
can take any more than awe have taken or are taking. We can’t approve 
a bill that will cut our own throat. 

Senator Kerauver. We want to help you if you will tell us some way 
we can help. 

Mr. Ex.is. Senator, I don’t know how to suggest a form of price 
maintenance and still preserve competition and I still happen to favor 
competition in this country and so do the people I represent. 

Senator Keravuver. It is in the interest of jobbers to keep a large 
number of service stations in operation; isn’t it ? 

Mr. Euuis. Oh, definitely so. We promote that. 

Senator Kerauver. This is supposed to help you with that. 

Mr. Exxts. It won’t do it. 

Senator Kerauver. Allright. Well, you figure out something in the 
next few days and bring it up here. 

Mr. Exu1s. I will do my best. 

Senator Kerauver. Mr. Greel:ng is not here. 

Mr. Citrin, have you some copies of your statement ? 

Mr. Crrrty. I have but I am in the place where I would like to give 
this for the record but I have been sitting here all day and I know you 
have been very patient. 

Senator Kerauver. You give your statement for the record and tell 
us about it. 

Mr. Crrrtin. That is what I intend to do because I have been waiting 
15 years. 

Senator Krravuver. Your statement will be printed in the record 
and you tell us about it orally. You were one of the jobbers. 
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(The document referred to is as follows :) 


STATEMENT OF JACOB A. CITRIN, DETROIT, MIcH. 


Mr. Chairman and members of the committee, my name is Jacob A. Citrin; I 
am from Detroit, Mich.; I am now president of the Citrin Oil Co. of Detroit, 
Mich. This company is the successor to Citrin-Kolb Oil Co. In recent years, as 
my sons have grown up, they became partners, representing the third generation 
of Citrins in the business. 

I am also a member of the board of the Michigan Petroleum Association—a 
gasoline jobbers organization back in Michigan. I am also a member of the fair 
trade practices committee of the National Oil Jobbers Council. 

I am very appreciative of the opportunity to appear before you and present 
what I believe to be a part of the picture involved in the bills you are con- 
sidering in relation to meeting competition in good faith under the Robinson- 
Patman law and to perhaps answer some of the statements that have been made 
here by Mr. Nerlinger and Mr. Snow of the National Congress of Petroleum 
Retailers, who were here last week purportedly representing the small-business 
man, taking the position that the bills you are considering are necessary for these 
small-business men to survive in the gasoline business and that no small busi- 
nessman could do anything but support these bills. 

I think that, having been one of the four gasoline jobbers in Detroit who were 
involved in the Standard Oil case where the Federal Trade Commission charged 
that sales by Standard Oil Co. to us at a jobber price of one and one-half cent 
per gallon off the dealer price was in violation of the law, I have as much per- 
sonal experience and knowledge of the effect the proposed legislation will have 
ion a large segment of the small business of our country as anyone and can 
help this committee in considering this legislation and in reaching a decision 
to reject it. 

I would like to tell the committeee that I am a small-business man and have 
been since 1920 when I opened my first filling station. And I can tell you that 
these bills strike at the backbone of my business, and will hurt not only me but 
also many other gasoline jobbers like me. And every gasoline dealer who has 
any ambition to become a jobber would be here at my side if he knew what these 
bills would do to him. 

If these bills succeed in reversing the Standard Oil case, my business could be 
ruined. 

If I continued to do business with Standard Oil which has been my supplier 
for 35 years, I could not operate any of my own stations even when I couldn’t 
find operators willing and able to take them over. Pending the outcome of the 
Standard Oil case, we were reluctant to operate stations closed because of 
unavailability of tenant operators. Under the proposed bills we would likewise 
be reluctant to operate these closed stations and have our purchases from our 
suppliers held in violation. Nevertheless, our overhead continues for a station 
whether closed or operating. Taxes, insurance, maintenance costs, repair costs, 
and mortgage payments continue and our investment depreciates. Rental com- 
mitments on long-term leases made to acquire strategic locations not owned 
and which are not for sale continue. 

The jobber is not geared up to the efficient retail operation of gas stations. 
His job is not to compete with the retail seller but to supply him. Nevertheless, 
we are sometimes compelled to operate stations to reduce overhead and to retain 
as many of the neighborhood customers as possible for the dealer we hope to 
find tomorrow. We should not be forbidden to do so or allowed to do so only 
by paying an increased price for the product. It is difficult for me to see the 
fairness of legislation that imposes the additional barrier to my attempt to 
reduce the loss sustained by closed stations—requiring me either to allow them 
to remain closed or to pay more than the jobber price for the gas sold by me 
with no allowance for my cost of handling, storing, and distributing. In addi- 
tion, if I did operate stations which otherwise would be closed. Standard might 
have to cut me off if I didn’t follow their prices and other terms. Just imagine 
a small-businessman trying to operate his business under such intolerable con- 
ditions! And they say these bills are in the interest of small business. 

If I decided, as I might have to, to sever my relations with Standard, I would 
be giving up the goodwill I have built up under the Standard banner during 
some 30-odd years. 
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Also, because it is just as important for a jobber as for anybody else to be able 
to meet competition when necessary to keep a dealer customer, these bills would 
tie my hands by limiting my right to meet competition in “good faith.” 

As a matter of fact, pending the outcome of the Standard case, we lost a 
significant volume of business because we were reluctant to lower our price to 
meet the price of a competitor. Now the bills being considered, if enacted into 
law, would deprive us for all time of the means with which to retain much 
additional volume of business. 

May I tell you briefly about my gasoline jobber business which I founded with 
my father about 35 years ago when we operated a one-pump filling station, and 
which business I still own today with my sons. 

From 1920 to 1928 we were a dealer of the Standard Oil Co. We bought from 
them at the regular dealer price for gasoline delivered in their trucks to our 
station. But we had worked hard and prospered. By 1928 we had grown, and 
bought a few other stations. And we started to deliver gasoline to other deal- 
ers in our own trucks from the bulk storage plants we acquired for storing 
large quantities of gasoline. We naturally had to get something better than 
the dealer price from our supplier to operate all these additional facilities and 
still be able to resell at a profit. We were frequently approached with attrac- 
tive propositions from other gasoline suppliers for tank-car deliveries at a better 
price. But we were naturally hoping to stay with Standard Oil because we had 
been doing business and had built our reputation under the Standard brand. 
After a lot of bargaining with Standard’s people, they finally came through in 
1929 with a 114 cents per gallon jobber margin—which, by the way, was not as 
favorable as other supplying companies were giving their jobbers then in Detroit. 

All during the time we were paying the jobber price to Standard for gasoline 
which we stored in our own bulk plants and delivered to the service stations in 
our own trucks, we continued to receive propositions from other suppliers, both 
local and interstate. There has never been a time when we could not get top- 
quality gasoline from a number of other sources at prices at least as low as 
Standard’s and sometimes lower. Other suppliers frequently offered to throw in 
extras if we would sign up with them. 

I can tell the committee this: If Standard had not continued to meet this com- 
petition by giving me the lower jobber price, I would have had to quit Standard 
and go over to another supplier in order to stay in business as a jobber. 

I am not a lawyer. But this is what I cannot understand. [If it is perfectly 
lawful for other suppliers to sell to jobbers at the tank-car price, how can it hurt 
competition if Standard sells to me at a similar price? The fact that Standard 
also sells in smaller quantities to dealers in Detroit can’t possibly make any 
practical difference. Yet the Federal Trade Commission has taken it upon 
itself to say that I must go to a new supplier if I want to remain a jobber 
and have the same freedom as other jobbers in running my business. 

We jobbers who distribute a@ widely known brand of gasoline “fly our sup- 
plier’s flag’’ and have a big investment in the brand. We build service stations 
to match our supplier’s building design. To do this we make a very sub- 
stantial investment—porcelain enamel facing, signs, equipment, and other costly 
items all of the type and design owned by our supplier. Our advertising in- 
cluding our signs and billboards, all feature and promote the supplier’s brand 
of gasoline. We furnish pumps to our dealer customers that carry the trade 
name and are painted the colors of our supplier. All this costs money. In my 
case it also represents about 30 years of work in promoting Standard Oil gaso- 
line to the public. 

If we could not get the jobber price from Standard any more, we could tie up 
with a different supplier at the jobber price—maybe one who sold at a uniform 
price to jobbers only and not to dealers, and so would not have to worry about 
price discriminations. But such a switch-over would first require scraping the 
large investment in the brand that I have just mentioned. Second, we would 
have to make an equally large investment to revamp our stations, fleet equip- 
ment, and advertising to conform with the design and advertising of the new 
brand. Thirdly, we would suffer irreparable damage to our volume of business 
because of our dealers’ loss through customer loyalty to the brand and the 
fact that strategic locations of stations for Standard Oil would not necessarily be 
a strategic location for another brand. Lastly, such a switch-over to another 
supplier means that 30 years of promoting Standard Oil products and building up 
goodwill go down the drain. 
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Gasoline jobbers, in the same way as other suppliers of gasoline, must be free 
to lower their prices to dealers to meet competition in good faith when threat- 
ened with the loss of their accounts by offers from other jobbers. To limit that 
right to meet competition would leave us helpless against competing jobbers mak- 
ing inroads into our dealers. Competition among jobbers for dealer outlets is 
keen. 

Our best assets are our good dealers, and we naturally want to build our own 
volume by doing business with dealers who please the public and turn over a 
high gallonage. When pressed by the competition of other jobbers for such an 
outlet, we are faced with the necessity of offering something extra to keep the 
dealer satisfied—furnishing pumps, painting the station, and even paving the 
Griveways on the dealer’s service station. The price offers by other jobbers who 
bid for your accounts are only part of the many competitive problems faced by 
the jobber. 

If a valuable customer gets a more favorable price proposition from another 
source, it is as important for me as it is for the Standard Oil Co. or any other 
supplier to have the right to meet such an offer in good faith by lowering my 
own price to keep the business. 

To defend myself against price raids by my competitors, I must have the right 
to meet competition where necessary, to reduce my price to the customer which 
I would otherwise lose, without having to give that lower price to everybody 
else. Any law that takes away that right is tying my hands in the competitive 
fight, and leaves me helpless to protect my business and keep the particular cus- 
tomers who received better propositions from the competition. 


* * * * * ES * 


Those are some of the reasons why the bills which would weaken the right 
to meet competition as established by the Supreme Court in the Standard Oil 
case are harmful to me, a small-business man in gasoline marketing. 

Mr. Nerlinger and Mr. Snow told you last week that these bills are absolutely 
essential to protect the interests of small business in gasoline distribution. I 
think the committee should know that just is not true. Gasoline jobbers like me 
stand to get hurt and get hurt badly, if the Congress should pass these bills. Mr. 
Nerlinger and Mr. Snow are not speaking for me or others like me before this 
committee. 

So far as I am concerned, I am sure I could not have grown from the one-pump 
filling station business in 1920 into a sizable jobber business today, owning and 
serving many stations with our trucks, tanks, and equipment, providing em- 
ployment for many workers and making available to make independent business- 
men the facilities to be service-station operators, if a law like the bills now 
proposed had been on the books. 

Building up our business from the days when we operated only a single service 
station has not been easy. For many years I, too, have spent long hours, weeks 
in and weeks out, to build my present business. Competition is never easy. But 
we believe in competition and we earnestly hope that the Congress will leave us 
free to continue to compete freely and fairly in the future as we have in the past. 

I can understand why some dealers who would like to be assured of the preser- 
vation of their status quo and be relieved of competition might approve the pend- 
ing bills. It is not such people who have made our industry and country what it 
is today. I cannot visualize those businessmen who have the desire to expand 
and grow through the normal method of competition free enterprise we have 
grown to know in this country taking such a position, and every gasoline dealer 
who has any ambition to grow would be here by my side today if he realized what 
effect the proposed bills would have on his chances. 

I particularly want to say a word for that dealer who, in ordinary course, 
might expand into wholesaling. Of the 12,000 to 15,000 jobbers in the United 
States today, I imagine almost everyone started as a dealer. That is the oppor- 
tunity a dealer now has—to grow and extend his business. If you impose artificial 
barriers so that a dealer cannot rely on the free play of competition to become 
a jobber, you will have destroyed one of the few small-business opportunities 
that still remain in this country. 

If the Senators understand this, I feel confident that these bills will not be 
approved. 

Thank you very much. 
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STATEMENT OF JACOB A. CITRIN, DETROIT, MICH. 


Mr. Crrrin. This is, Mr. Chairman, in addition to the statement. 
I have been waiting 15 years to be able to get a chance to highlight 
some of the actual happenings in the Detroit case. 

I am very grateful for this opportunity. At the same time when 
I heard you speak on the TV about this legislation for the small person, 
— business men, I certainly made up my mind that I would want 

o get a chance to appear before you to give my view. 

"Won Keravuver. All right. 

Mr. Crrrin. My name as you know, it is on the record here. 1 have 
been in the oil business for 36 years. I started in a gas station when 
I was a young boy, pumping gas for many years, greasing cars, and 
working 18 hours a day and never having a day off. 

I should like to say that since I am one of these jobbers that was 
involved in this case, for many hearings I have been taking a certain 
amount of abuses too because it seemed to infer that maybe I was one 
of the fellows that caused all the trouble. I sit here all day and I 
have been attending meetings and I have heard them print volumes 
and refer to Standard Oil Co. and to me as a small-business man it 
appears that instead of this being a case of Standard Oil Co, or any 
other company, that perhaps this is a case of the jobber or the future 
of the dealer who wants to become a jobber. 

Senator Keravuver. Mr. Citrin, you get down to what you have to 
say as soon as you can. 

Mr. Crrrin. A little while ago I believe the last remark here was 
made by Mr. Ellis or a question posed to him that is not the true story 
that some of the major contracts with the jobbers had 10 days cancella- 
tion clauses. That is the last thing I heard. I have dealt with the 
Standard Oil Co. for a good many years. Our contract does not have 
a 10-day cancellation clause. 

IT am only here to protect my rights because the only cancellation in 
the contract that could take place, if it is against the law, if they are 
doing something or selling us against the law. That is one of the 
reasons that Iam here. .That is the only way they can cancel my con- 
tract. I thought Mr. Senator, that ought to be clear. We talk about 
dual suppliers, I was glad to see here that there are many jobbers that 
have exclusive territories that they too are fearful of this bill that 
have appeared before you. 

Our counsel Mr. Ellis stated the case very well for the jobbers and 
I certainly commend him for it. Nevertheless there were some ques- 
tions, Senator, from your committee that you put to him in referring 
to the direct case as it started in Detroit. 

Senator Keravuver. Tell us in your own words what happened 
that case. 

Mr. Crrrin. I don’t have it written out. 

Senator Kreravuver. I thought if you would tell us orally we would 
get alone fine. 

Mr. Crrrin. That is what I am doing, when you talk about causing 
price wars, and how this thing started in Detroit, and where does it, 
the gasoline, come from, actually I can recall that the thing happened 
where there was a depression in Detroit, factories were shut down, 
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there wasa company by the name of Zip. Charley Austin who started 
a chain of service stations. He did not buy his gasoline from any 
major company to my knowledge but most of it came from Rumania 
at that time. 

Those stations were doing as much as a half million gallons per 
month, each one of them. I had a few stations in those days and 
many other dealers like me had stations. 

What has happened in that the dealers that handled major brands 
of gasoline, their business actually went out of the window. They 
were all together, they were all going to take advantage of this price 
that was being sold by this company. Those dealers that wanted to 
remain in business started a chain reaction to cut their own margin to 
recapture some of that business. 

Senator Kerauver. Are you talking about the service station opera- 
tor? 

Mr. Crrrmn. Yes, when you can buy gasoline at 2 or 3 cents a gallon 
discount from a retail station, it gets to be the sort of thing that dealers 
certainly don’t welcome. They are giving up part of their profits. 
But nevertheless they did it because they felt that if they didn’t do 
it, they just might as well fold up their station, because it was all 
going to these off brand operators. This was a chain reaction. Any- 
body that sold any kind of gasoline, major or any kind, did it. 

The very fact that we happened at that time to operate 3 or 4 sta- 
tions at retail and had some stations that we were leasing out and had 
dealers in our retail stations because we couldn’t find operators, they, 
too, in order to keep their doors open had to meet this cut price. There 
are some of these other people there like an outfit—Jimmy Bright or 
one of the companies in the case that I referred to like Mead’s Auto 
Supply. 

I am not here speaking for them but I must give you the complete 
story. The fact that they had to meet the price and I had to meet the 
price, and the dealers were unhappy about it. 

They started to go out and do something, and make a test case. 

They did not go to the source where the trouble started but they 
suspected that because we had this one and a half cents extra that we 
were giving these discounts. 

It costs money to operate those stations. And the costs are to serv- 
ice and furnish pumps which the company does not and by having to 
meet competition, that wasn’t anything that we relished. 

I believe this started the Detroit case. Some reference was made 
about a dealer who we took on and sold him at a reduced price. He had 
3 or 4 or 5 stations. They themselves were receiving all sorts of offers 
to become brokers or jobbers. 

We in our service stations, the few that we had, and the bulk plant 
that we had acquired, found ourselves with our business going out of 
the window, with competition and Zip taking the business, we wanted 
to keep our plant from folding up. 

We took on this 1 company at that time with the 3 or 4 stations 
and we had met, not even met the price because they had better offers, 
but we took them on as a sort of a subjobber which they referred to 
today. 

Sal thiiin days they didn’t have categories exactly. This particular 
dealer could have bought the gasoline elsewhere. The next thing that 
happens there was some cases here, there were some questions that were 
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= to our counsel how it affects this case, how it would improve and 
elp the dealers and how it would hurt the jobbers. 

Senator Keravuver. Before you get on that, let’s see if I can under- 
stand you. You are a jobber but you had some station of your own ‘ 

Mr. Crrrtn. Yes. 

Senator Keravuver. And Standard Oil gave you a differentital so 
that a price was given lower for your own station than they did for 
the other retailers being served by jobbers in that area; is that right? 

Mr. Crrrrn. We were classified as a jobber. I am going to make it 
difficult because that is all in my statement but since you asked, we had 
acquired the bulk facilities, railroad, and trucks and we became a 
jobber and we had offers from other companies and the Standard Oil 
Co. met the offer, that is how we got the cent and a half. Does that 
make it clear, Senator, on that matter / 

Senator Kerauver. Anyway, you were classified as a jobber but 
you were a jobber-retailer ¢ 

Mr. Crrrrn. We mostly had jobber business, I mean wholesalers but 
there were some stations that we could not find dealers for that we 
operated from time to time. 

Just like now all during the period that the case was pending that 
is where some of this 

Senator Keravver. Were there other jobbers who served these other 
retailers ? 

Mr. Cirrin. Now; yes. 

Senator Krerauver. Did you get the same price as the other jobbers 
or a lower price ? 

Mr. Crrrin. There are innumerable jobbers that I wanted to point 
out. For example, how this thing all started. 

Senator Keravuver. I am just trying to get that fact clear. 

Mr. Crrrin. Yes. 

Senator Kerauver. Standard Oil gave you a discriminatory price, 
a lower price, as a jobber retailer or whatever, and it was lower than 
it gave to the other retailers through jobbers that they were buying 
from; is that correct? 

Mr. Crrrmn. No; we are a jobber and we were a jobber then and 
there were other jobbers at that time from other suppliers in the busi- 
ness, the same as we were. 

Senator Kerauver. But you got a cent and a half lower than other 
jobbers. 

Mr. Crrrrm. No; that was the function, the jobber function, of a 
cent and a half. That was our entire operating allowance to operate 
bulk plant, own trucks, furnish pumps, et cetera. 

Senator Kerauver. You got your cent and a half, but you got your 
price for retail sales. I mean Standard Oil sold you and then you sold 
at retail ? 

Mr. Crrrin. Those stations that we could not find operators for. 

Senator Krrauver. So as to those stations you had a cent and a half 
differential ? 

Mr. Crrrin. Well, I would say that we had it but it wasn’t entirely 
acent anda half. It was a matter of paying the overhead of the bulk 
plant and the trucks and everything that goes with it. They don’t 
paint stations for us, we do that ourselves. So I would not exactly 
say—I pointed that out at the outset, that this cent and a half was not 
just merely a cent and a half out of the sky. 
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Senator Krrauver. Did you say Red Indian made you another offer ? 

Mr. Crrrin. There was Red Indian. There was Texas. There was 
Silver Flash. The record shows those things. 

I didn’t feel you wanted to get into those things. The record is quite 
clear. I merely wanted to point out how the effects of this particular 
case, of this particular bill could hurt me as a jobber and how it could 
hurt all the other jobbers. 

Senator KerAuver. You are the one that the bill is supposed to hurt 
because it is supposed to try to prevent you from retailing as a jobber. 

Mr. Cirrtn. You are talking about the bill that you are proposing. 

Senator Kerauver. Yes. 

Mr. Crrrin. You also say that this is a bill that would help small- 
business people; right? 

Senator Kerauver. I don’t mean prevent you from getting a dis- 
criminatory price as a retailer. 

Mr. Crrrin. I don’t know why this is always referred to as a dis- 
oe price. 

Senator Kerauver. You got a cent and a half lower than the other 
fellow. 

Mr. Crrein. That was the jobber function at that time. 

Senator Keravuver. But you were also a retailer. 

Mr. Crrrin. Only when we could not find operators. 

Senator Keravuver. Discriminatory or whatever it was, a cent and a 
half lower price. 

Mr. Crrrrn. That was the jobber price. 

Senator Keravuver. Then you had the advantage to the extent that 
you retailed. 

Mr. Crrrin. I will never admit it. I have costs. We furnished 
pumps, we paint stations, we have to maintain the sales department. 

Senator Kerauver. When it came up to the Federal Trade Commis- 
sion, you didn’t assert that you had additional cost. You didn’t raise 
a cost defense. You just relied upon the right to have a cent and a 
half lower price. 

Mr. Crrein. As a matter of fact, I mean, when you deliver gasoline, 
where it is your own stations and you cannot find operators, you have 
a right to get paid for doing the job. 

Senator Kerauver. I know, but if you are going to do that, do you 
think it is fair to these other fellows to undercut them a cent and a 
half? 

Mr. Crrrrmn. Well, Senator, again, you have—— 

Senator Keravuver. Did you undercut them a cent and a half? 

Mr. Crrri. No. 

Senator Krerauver. How much? 

Mr. Crrrtn. We have met competition. And as a matter of fact, 
I pointed out, as the record will show, how all of these things all 
start. And how 

Senator Keravuver. Did you undersell the other little fellows in that 
area ? 

Mr. Crrri. At retail? 

Senator Keravuver. Yes. 

Mr. Crrrtn. When we operate our station ? 

Senator Krravuver. Yes. 

Mr. Crrrin. We did not undersell. Whatever our station did, they 
did. 
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Senator Keravuver. I know, you cut your price, then they cut theirs. 

Mr. Cirrin. Well, that is a matter of whoever wants to be the judge. 
| speak from the actual 

Senator Kerauver. Of the stations that you owned, did you put 

that cent and a half in your pocket, or did you lower your price a cent 
and a half? 

Mr. Cire. This lowering of the price, meaning discounts at re- 
tail—you must remember, Senator, that this was only involved maybe 
~ or 6 stations. 

Senator Keravuver. Four stations. 

Mr. Crrrin. Or 4, whatever it was. 

Senator Keravuver. That is a lot of stations. 

Mr. Crrrtn. We had—you have got to remember that I already 
stated——— 

Senator Kerauver. I asked you a fair question, I think. Did you 
put this cent and a half in your pocket as additional profit or did you 
lower your price to the consumer ¢ 

Mr. Crrrin. Had nothing to do with the cent and a half. [Laugh- 
ter.| And nothing to do with the cent and a half because that was 
my cost for delivering, just the same as the dealer who would get 
4 cents margin, if he asked me the price of discount he is going to 
find out they are making 2. Those things are going all over yet. 
Always have, and always will, as long as you have cut-raters and off- 
branded fellows. 

And then you have companies that move in, want to gain a position. 

Senator Keravver. Mr. Citrin, do you think it is fair to the other 
retailers to be a jobber-retailer and get a differential, that they cannot 
profitably meet ? 

Mr. Crrrin. Let me put it to you this way, Senator. We call our- 
selves a wholesale distributor. And we are strictly a wholesaler. But 
one thing: 

Senator Kerauver. But you were not then. You had retail outlets. 
You just said that. 

Mr. Crrrin. When a jobber starts out, or a dealer will start out to 
be a jobber, how does he start out? He starts in the retail business. 
He builds up a volume. If he can get to be a jobber, he becomes a 
jobber. 

Senator Krravuver. I know, but my question was, sir, whether you 
think it is fair, when you get to be a jobber, to be a retailer also, and 
take your larger discount and operate service stations of your own at 
a price which the other little fellows, because they are just retailers, 
cannot meet. 

Mr. Crrrr. I will restate that the jobber’s margin, whatever he 
gets, is a separate part of the business which is to take care of the bulk 
plant and equipment and painting and servicing of the dealers. 

Senator Kerauver. Well, you didn’t plead that before the Federal 
Trade Commission. 

Mr. Crrrty. Well, at that time when we were called in, and the only 
question at that time was, let Standard meet competition of other 
offerers. All I was doing there was showing them some of the offers 
that we had. 

Senator Keravuver. And the Federal Trade Commission found that 
this was a discriminatory price. There were not any justifications for 
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it on what you are talking about handling, and what not and sent it 
back to the Seventh Circuit Court of Appeals. 

What you were doing was substantially injuring competition. 

That is right, is it not, Mr. Citrin? 

Mr. Crrrtn. No. I certainly did not do it. 

Senator Kerauver. What you did is the very thing that these job- 
bers are complaining about, that is, that if you carry out that sort of 
practice, they are going to have to become jobbers and retailers to- 
gether, if they have got enough capital to do it. 

Otherwise, they have to face competition from people like you, 
which they cannot do. 

Mr. Cirrtn. You seem to overlook the fact, Senator, that our 
primary business is a jobber. 

Senator Kreravuver. I know; but you operate service stations. 

Mr. Crrrin. But we have—just to show you as a test, all during the 
time at various times that this case was pending, when we could not 
get operators, we had closed our stations. 

Senator Kerauver. How much do you sell retail at in any given 
year ? 
~ Mr. Crrrrx. What year do you speak of ? 

Senator Kerauver. Let us say in 1950? 

Mr. Crrretn. In 1950, I would say—was that retail? 

Senator Kerauver. Yes. 

Mr. Crrrry. To the best of my knowledge, we haven’t sold any 
retail. I think there, once or twice, that we may have opened the 
station, or if it is an important station where we have a large 
investment, where a dealer said, “Now, I have got the money” and 
one of the dealers was going out, and this dealer, until he raised his 
money, we may have operated the station for a week or 2 weeks, until 
we obtained the dealer. 

Senator Keravver. I know, but at the time these complaints were 
brought out, on the basis that as a jobber-retailer you were under- 
cutting the other service stations out there, how much was your 
business ¢ 

Mr. Crrrtmn. You were asking about 1950. 

Senator Kerauver. At the time these complaints were brought. 

Mr. Crrrrn. Well, there again, as I say, you are going way back. 
If we had 4 stations, as your record said, we probably had 18 that we 
were selling at wholesale, or maybe more. 

T don’t have the figures with me. 

But in more recent years, I certainly can remember and tell you that 
the retail business is practically nil. We are 99 or 100 percent whole- 
sale, with the exception that—— 

Senator Kerauvir. How many stations do you operate now? 

Mr. Crrrin. We don’t operate any. Or if there is one, we are 
holding open for a dealer until he raises his money. That may not 
be even 1 percent of our sales, Senator. And that is the very point 
that we are here to present our case on, because all of these real-estate 
investments and mortgages and expenses keep going on. And rents 
on some of the locations, that if we can’t find an operator, we should 
not be made to pay a higher price just because we have built a station, 
acquired it for a dealer and we can’t find him, because of certain labor 
shortage areas which we operate in. That is the effect of this order. 
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I mean that is why we are so concerned about it, Senator. We are 
in the wholesale business. 

Senator Krrauver. Are you concerned because you think this bill 
would prevent you from operating retail under any circumstances? 

Mr. Crrrtm. Only when we cannot find an operator. 

Senator Krrauver. Is that your concern about this? 

Mr. Crrrm. That is. There are other concerns, too, Senator. 

The concerns are, which are mostly important—and I think they 
are to every businessman, that is, if this bill goes through, I think 
that you will take away the very opportunity ‘from any dealer ever 
becoming a jobber. 

Just recently, Senator 

Senator Keravuver. Just explain how that would happen? 

Mr. Crrrrn. How would that hurt? 

Senator Kerauver. How would that happen? How does this bill 
take away the opportunity of a dealer from becoming a jobber? 

Mr. Crrrtn. It is very simple. 

In the first place, you will find that a dealer who i is aggressive, who 
is a good merchandiser, and who may acquire 3 or 4 stations, and has 
a volume, he has 2 courses to follow: One i is, if he is a good business- 
man—and believe me sometimes you w onder when legislation i is going 
to make a businessman, I mean those thing just don’t happen—the 
person either has it 

Senator Krravver. Just go ahead and do not lecture. Tell us how 
this is going to prevent the retailer from becoming a jobber. 

Mr. Crrem. If he goes one way, if he can’t buy gasoline from a 
major brand, Senator, and become a jobber because he has a volume, 
he will turn ‘and buy an offbrand gasoline, and he will sell and cut 
the price even further and do more damage to the retail dealer actually 
than if he was a recognized jobber buying wholesale and serving 
service stations. There are two different parallels I am trying to 
show, as you are asking me. 

Senator Krrauver. You mean that a retailer graduation into the 
jobber business is by being a retailer, then being a jobber-retailer? 

Mr. Crrrt. First, he has to have "retail stations. He has to have 
volume. Then he has to decide if he wants to become a jobber and 
handle the volume, and has volume and qualifies and gets a company 
with a major brand to appoint him as a jobber, then he becomes 
a jobber. 

Senator Kerauver. Then he continues on to sell at retail, too? 

Mr. Crrrtn. He does not have to. I mean, his primary—in the first 
place, you have to remember, Senator, that most jobbers, they cannot 
operate service stations as efficiently as the retailer dealer, because it 
is all right when you have 1 or 2 stations, you can operate and pump 
the gas. I have done it. 

The minute you have a chain you can’t operate those with hired 
help successfully. So the main thing is to become a wholesale 
distributor. 

Senator Keravuver. All right, sir; what else have you got against 
the bill ? 

Mr. Crrrtn. The other thing that I have against the bill is this: 
There was some remarks made here about, well, maybe the major 


companies ought to get out of the distributing business, and wouldn’t 
that be good. 
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What would this bill do? In the first place, I'd like to say this, 
that when you get in and you consider, Senator, the types of invest- 
ments that are in the business, and how the industry has changed from 
its earlier days, it represents millions and millions of dollars. and 
there is no jobbers that are financially able even to take over if that 
was granted to them. I mean on a platter, they could not take it over. 

The second thing we find is this, that we have these jobbers like 
ourselves, and we build up our business, and it just does not happen 
overnight, Senator, 36 years—and if this bill goes into effect the ecom- 
pany like Standard Oil Co., who would have to be faced with maybe— 
we might do an extra paint job or maybe offer a newer pump, or 
something that could be said that we are doing by way A ctiien 
extra services than they are. 

It does not seem possible that they would want to have that kind 
of operation. As a matter of fact, we dread to think what could 
happen to us. 

Senator Kerauver. If I understand you now, you mean as a jobber 
that you would be afraid to offer a service station an extra pump? 

Mr. Crrrin. Well, the way the bill is designed is that we would have 
to do everything that they do for their dealers. They would be 
responsible for our acts. 

Senator Kerauver. I do not understand that at all. 

Mr. Crrrtn. Well, I am not a lawyer, but I have been living with 
this thing. 

In the first place, whatever price I sell to my dealer, they imme- 
diately would have to reduce their price to their hundreds of dealers. 

If I did so, what control or how would they be able to control me, 
Senator ? 

And also, your bill states “or any services rendered or otherwise.” 

Those are some of the things in this bill that really are dangerous to 
the jobber. 

Senator Kerauver. Well, Mr. Citrin, I wish you would read that 
about the services stated in our bill. 

Mr. Crrrin. Price, services. 

Senator Kerauver. Only where such is used for the purpose of sub- 
stantially lessening competition or bringing about a monopoly. 

Mr. Crrrtn. Isn’t this the situation you are confronted with? 

You gasoline jobbers, if that is what you classify yourself as, cannot 
have your cake and eat it, too. You cannot be a jobber and run retail 
service stations, and at the same time expect to have other retail cus- 
tomers who are in position to stay in business. 

Mr. Crrrin. Senator 

Senator Keravuver. If you are going to run service stations as a 
jobber, pretty soon every jobber will have to get himself a lot of 
stations. And then that is the end of the business as we have it today. 

Mr. Crrrty. In the first place, Senator, what would you suggest, 
that. you put in a lifetime in the business and you have stations, what 
would you suggest if you can’t find a dealer? 

Senator Keravuver. I would suggest when you are a jobber that you 
get out of the retail business, and sell to all of your customers at the 
same price and that you not get into the retail business and unfairly 
compete with your own retail customers. 

r. Crrrmin. What would you do with those stations that yon can’t 
find operators for? 
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Senator Keravuver. Well, certainly if they are worthwhile stations, 
I know a lot of people who would like to go into business. 

Mr. Cirrmn. We are running an ad every Sunday in the Detroit 
News advertising for dealers. 

Senator Krrauver. But if they are not worth while for someone of 
our 160 million people to operate, I cannot see that they would be 
much worth while to you. 

Mr. Crrron. We have got some pretty nice mortgages on them, too, 
that we owe the banks. 

Senator Kerauver. You ought to be able to find somebody to make 
a contract with. 

Mr. Crrrin. I thought maybe you had some proposal or relief. 

Senator Krrauver. If they are stations like that, [ cannot imagine 
that they would substantially lessen competition as the Federal Trade 
Commission found that they did out there in Detroit, or as the court 
found. 

Mr. Crrrm. Of course, whatever they found, Senator, the Su- 
preme Court did not quite go along. Asa matter of meeting compe- 
tition I have tried to explain to you how this all came about, and 
how this meeting competition. You asked me what more and how 
this would affect me, the jobber and others like me. There are many 
things that would happen. 

Senator Kerauver. The main way it would affect you, it would 
oe you from getting into the retail business and selling at a 
ower price; is not that the main thing? 

Mr. Crrrin. No, gosh, no. That isn’t the only thing. 

Senator Kerauver. That is one of the things. 

Mr. Crrrin. The main thing 

Senator Kerauver. That is one of the things. 

Mr. Crrri. One of the things. 

Senator Keravver. That is. 

Mr. Crrrin. But the—— 

Senator Kreravver. I want you to admit that is exactly the purpose 
of this bill. 

Mr. Crrrin. I don’t admit it; that it would prevent me from going 
into the gas stations. I am not only worrying about that. 

What I am saying is that I am worrying about, I don’t want to sell 
at retail, but I can’t find an operator for that station, and I am faced 
with a loss of a lot of money. That I might keep the station open and 
not lose those customers and wait for the proper dealer to come over 
and take it over. That is a big difference. 

Senator Kerauver. Of course, if you were going to operate the 
retail places, I think you could segregate the sales that you got a cent 
and a half on, from the sales that you didn’t get it on, that you sold at 
retail. 

Mr. Crrrix. Do you mean that we should set aside this particular 
money, segregate it, for those retail outlets? 

Senator Krrauver. No; I mean you just would not get the cent and 
a half fromthem. If you wanted to operate retail, just set aside those 
sales and you would not get the cent and a half under your contract. 

Mr. Crrrin. Well, now, isn’t that something. You spend a life- 
time building up properties and then you go out and you cannot rent 
them and you have got to go out and if you have got to run them 
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retail, you can’t use your own truck or your bulk plant, but you have 
got to go ahead and pay a higher price? 

Senator Kerauver. Well, here you are up here. You have got 
Standard Oil. Part of it you run down, take your cent and a half 
and operate retail. A cent and a half differential competition. The 
other half you have in your jobber. 

And then you expect these customers of your jobbers to get along 
when you are competing with them at a cent and a half differential. 

Mr. Crrrin. Senator, I am very sorry to say, I really respect your 
ability and your patience, but I just can’t see how you can apply this 
cent and a half; that is something other than a functional jobber’s 
margin. 

By the way, when we are talking about that cent and a half, or 
whatever the margin is today, that is the jobber’s functional margin 
for his operating expenses. 

Let us, for one moment, Senator, divert from me buying from 
Standard Oil. Let us say that I am buying from an exclusive supplier 
that gives me an exclusive territory, Senator. 

Senator Keravuver. All right, go ahead. 

Mr. Crrrtn. There is another example, for example. I would be 
permitted then in that case, if it is not a duel supplier, I would be 
permitted to operate my stations, or cut prices, or discriminate against 
dealers. Is that not correct, Senator ? 

Senator Krrauver. Wait a minute. I do not follow you on that. 
You are buying oil? 

Mr. Crrrt. I am an exclusive distributor. I am buying it from 
Phillips, Fleet Wing, or Leonard, or anybody else, or somebody par- 
ticularly that is in intrastate. 

Senator Kerauver. That gives you the right to discriminate as 
between your customers ? 

Mr. Crrrtmn. Well, under this bill over here, the way you have it in 
this bill, is that a supplier who also sells to his dealers in the same 
area—they would not be supplying any competitors—if I bought an 
exclusive basis—do you follow me? 

Senator Kerauver. You could not discriminate as between your 
customers ? 

Mr. Crrrrn. Well, I would be the sole judge, because the supplier— 
what I am getting at is, the supplier, he could sell me because he does 
not have to patrol me. I am exclusive distributor. 

Senator Knravuver. That is what this bill is intended to prevent, 
instead of permit. 

Mr. Crrrry. I don’t understand it as such. It only intends to say 
that if a supplier that sells to a jobber, who, in turn, the jobber’s 
retailers are getting a lower price than that dual supplier who also 
sells to retailers must lower his price, Senator, to meet the jobber’s 
price. 

I think Mr. Ellis—there is the counsel here—did I state that cor- 
rectly ? 

Senator Kerauver. Anyway, the idea, sir, is that if you are a jobber 
and you want to go out and arbitrarily sell to one fellow for no good 
reason for less—give him a special discount, not give it to the others— 
you are net permitted to do so under this bill. 

Mr. Crrrrx. I must restate my statement. 
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Senator Kerauver. The fact that you are an exclusive dealer would 
not make any difference in that. 

Mr. Cire. Well, an exclusive dealer, in this bill here, when you 
are talking about—the way I read it—I am trying to apply it and 
I am trying to see how I could be cut off from a dual supplier. 

Whereas if I switched over and bought from somebody else on an 
exclusive basis, then I could do some of those things. 

Here is the worst part of it. 

Senator Kerauver. There is nothing in this bill about giving the 
exclusive dealer any special right. 

Mr. Crrrin. Well, now 

Senator Kerauver. Where did you get that idea from, anyway ! 

Mr. Crrrr. Because it deals with the supplier. When we talk about 
the supplier that is the refiner. 

Seantor Kerauver. Let us get on with your testimony. It is late, 
and we have a lot of other people here. 

Mr. Crrrin. All right. 

The other part of this thing is how it can hurt me, is that if I 
continue to buy from Standard Oil, I cannot operate my service sta- 
tions, in the event that I cannot find an operator. 

And if some competitor who buys from another supplier, cut his 
price, I will not be able to meet that price. Thereby, I will lose my 
customers, Senator, if this bill goes into effect. 

Senator Keravuver. You could cut your price to all of your cus- 
tomers, 

Mr. Crrrrm. Well now, what are we going to live on? You just 
told me I could close some of the stations up. 

Now you tell me I could cut the price to all of the customers. Who 
is going to pay my bills? 

Senator Kerauver. The thing about it is that the other fellow 

Mr. Crrri. I don’t mean—I don’t know, Senator, I can’t—I am a 
businessman—I can’t figure that one out. 

Senator Kreravuver. The other fellow could not cut a price to just 
one of your customers, if he is in that territory unless he cut it to all 
of his customers, too. 

Mr. Crrrin. Very good. That is a very point that you just made. 
{Laughter.| Let us look at it. 

Senator Keracver. All right. 

Mr. Crirrim. I thought 1 was getting tired here. Apparently 
{ laughter] now, let us take that particular jobber. Let us take in our 
city of Detroit. We do not have Phillips now, but at one time Phillips 
did operate there. 

We have Speedway. We have other companies like Leonard. 

And let us say that they want to move in—and they are moving and 
doing good jobs—and they find that they want more business. They 
do that quite frequently. 

They go out.and they will cut the price to a dealer or take on a 
subjobber. If it isa large volume of business they will reduce the price. 

Senator Kerauver. They couldn’t do it unless they did it to all of 
their customers. 

Mr. Crrrrx. Whether they do it to all or not, but they could lower 
the price. Let us say they are going to do it to all. I will agree with 
you. Let ussay they do it to all. 
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Senator Keravver. All right. 

Mr. Crrrin. But their market, their product is not well accepted. 
They are going to give the dealer more margin. They are going to 
cut their price so that they can obtain a greater part of that business. 

Unless I wake up some day and I say, “Well, here goes all of my 
business that I have built. All of these years, if I continue to let them 
cut and reduce the prices.” 

Senator Kerauver. Well, isn’t the answer to that—— 

Mr. Crrrin. Well, I wanted to conclude, Senator. I didn’t want 
to interrupt you there while you were talking. 

Senator Kerauver. Go ahead. 

Mr. Crrrm. I was pointing out that this particular competitor 
of mine who wants to get a larger volume of business, could make 
inroads into my dealers, give them more margin and maybe he will do 
it all, but if I sit there and let him keep getting that volume away 
from me, even if I am selling Standard or any kind of gasoline, I am 
going to be in time out of business, unless I am allowed to meet com- 
petition. 

We have passed up a lot of business, 

Senator Keravuver. At that point, you can meet the competition. 
How would you meet it? 

Mr. Crrrtn. Well now, at which point? You are talking about if 
I wanted to meet the competition ¢ 

Senator Keravuver. Yes, 

Mr. Crrrtn. Under the interpretation of the Supreme Court, if I 
had the evidence, if it is met in good faith, if I am going to lose a 
customer, I would have a right to meet that particular price. 

Senator Keravuver. You could meet the competition. 

Mr. Crrrin. Without reducing it to the rest of them ? 

Senator Kerauver. If he reduced the prices to all of his stations and 
he had the same grade of gasoline that you did, to meet the competition 
you would have to reduce the prices to all of yours, wouldn’t you? 

Mr. Crrrin. You are talking now of my competitor? 

Senator Kerauver. Yes. 

Mr. Crrri. If he reduced to all of his dealers? 

Senator Kerauver. Yes. 

Mr. Cirrmn. But mind you, this is a gasoline that the motoring 
public does not like unless they get discounts and they buy at cheaper 

rices. 
os Senator Keravver. Does not the public usually expect a 2-cent dif- 
ferential between a listed and an unlisted gasoline? 

Mr. Crrrin. I didn’t get that question. 

Senator Keravver. Is not there an acceptance of a 2-cent differ- 
ential between a branded and an unbranded gasoline? 

Mr. Crrrin. There is no particular acceptance whatsoever. We have 
got people that are offbranded, that sell as high as 4 cents off, and they 
are doing a volume. 

And you have got some brands of gasoline that the dealers, mind 
you, will continue and are still giving 2-cent discount. 

It is a matter of who meets competition and who wants to go out 
and be competitive from the standpoint—— 

Senator Kerauver. Mr. Citrin, we have taken too long. Is there 
anything else you want to add to your statement, sir? 
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Mr. Crrrix. Well, I want to just thank you for listening to me, but 
I would like to say one last statement here. That is this: 

I don’t know—I am no lawyer—but there was some remark made 
here a little while ago about jobbers and major companies. And I 
think that our counsel or someone here really summed it up very well 
when they said that we would like to have more jobbers and encourage 
jobberships and encourage dealers to become jobbers. 

And certainly, by legislation of this type it would drive the jobbers 
out. 

Another thing, you have heard some testimony here about some 
people that woul Sse to sell out. I would not like to sell out, Sena- 
tor. I have been in business 36 years with my dad and Mr. Kolb. 
Mr. Kolb has nosons. Iam blessed with three sons. 

And just recently based on good business practices, to perpetuate 
the business we have gone into debt and we have purchased Mr. Kolb’s 
interest. And now our sons are in the business which represents a 
third generation. 

I think that by just giving up or by selling out, that would do the 
very thing, maker bigger monopolies. 

We goaround. And Ihave traveled with my son and we have tried 
to speak up the wonderful opportunities in this great country. My 
son is on a committee in Western College on distributing education 
in the colleges to encourage students to take up the oil business as their 
future. 

This is serious, I mean, Senator, to me. 

And I just wonder how many dealers, if they would know exactly 
about their opportunities that might be shut off if this bill passes, 
how many of those dealers would be on my side. 

And I just say this, that fearful of running in competition with 
Mr. Snow’s outfit over there, many times I was tempted to go out and 
speak to all of our dealers and give lectures about the wonderful busi- 
ness of free enterprise. 

But then again, if I go talk to my dealers, I might get thrown in 
jail for pricefixing or trying to do something. 

So those are the things that I think the dealers, at least those that 
I talk to, do not understand, Senator. 

Senator Keravuver. They have two sons, too. The success of their 
sons is dependent upon being able to get gasoline at retail without 
having somebody retailing at a cent a a half advantage over them. 

Mr. Crrrin. Senator, you have been very patient. I just want to 
read this little paragraph in closing. 

Senator Keravuver. a right. 

Mr. Crrrin. Particularly, I want to say a word for that dealer who 
in the ordinary course might expand into a wholesaler. 

Of the twelve or fifteen thousand jobbers in the United States today, 
I imagine almost everyone started as a dealer. That is the oppor- 
tunity a dealer now has, to grow and extend his business. 

If you impose artificial barriers, so that a dealer cannot rely on the 
free play of competition to become a jobber, you will have destroyed 
one of the few small-business opportunities that still remain in this 
country. 

I sincerely believe in that, Senator. 

Senator Keravver. All right, thank you very much, Mr. Citrin. 
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Have you finished? 

Mr. Cirrin. If the Senators understand this, I feel confident that 
these bills will not be approved. And I thank you very much. 

Senator Keravuver. Thank you very much, Mr. Citrin. 

Mr. Crrrm. Thank you. 

Senator Krerauver. Mr. Chaffetz and Mr. Ross and Mr. Van Cise. 
You are Mr. Chaffetz? 

Mr. Cuarretz. We are here to talk about the Detroit case. And 
from statements that you, yourself, Mr. Chairman, have made today, 
it is perfectly obvious we ought to have some time. 

There is a great deal of misunderstanding as to what that case is all 
about. I have some doubt myself whether this time of the day is the 
time to begin. 

So far as I am concerned, I would be happy to go home and come any 
other day that the committee would be gracious enough to hear us, 
so we can state our case. 

Let me say this, Mr. Chairman, too, because I am not sure you appre- 
ciate, from some of the remarks you made, this fact—your state- 
ment 

Senator Kerauver. Do you want to testify this afternoon or do you 
want to testify some other time? Do you want to testify now? 

Mr. Cuarrerz. At another time. 

Senator Krerauvenr. Then we will hear you at 9:30 in the morning. 

Mr. Cuarrerz. All right. 

Senator Keravver. All right. 

Mr. Van Cise, will you come around, sir? 

I understand Mr. Fowler is here. 

Mr. Fowrter. Iam. I am in town. 

Senator Krravvrr. Is it agreeable to you for Mr. Van Cise to tes- 
tify? He is from New York. 

Mr. Fowter. Indeed, it is. 

Senator Keravver. All right, you come around. 

You are representing the New York State Bar Association ? 


STATEMENT OF JERRALD G. VAN CISE, NEW YORK STATE BAR 
ASSOCIATION 


Mr. Van Cise. That is correct, sir. The committee on the Clayton 
Act of the section on antitrust law. 

Senator Kerauver. Do you have copies of your statement, sir? 

Mr. Van Cise. I gave to your staff copies of the statement. 

Senator Kerauver. Let us pass them out to the press. ° 

Mr. Van Cise 

Mr. Van Cisz. May I relieve your mind; I have no intention of read- 
ing these 24 pages. 

Mr. Keravver. We will be glad to listen to you, but we will let your 
statement be printed fully in the record and then you tell us about it, 
will you. 

Mr. Van Crise. With your permission, sir, I will very briefly sum- 
marize it, spotlight the key points of this statement and then let you 
read it in detail at your leisure. 

At the outset of this report, our committee respectfully opposes the 
enactment of H. R. 1840, and S. 11, as an amendment to the Robinson- 
Patman Act, because, (1), the actual effect of the amendment is almost 
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impossible to determine, thereby creating further uncertainty in this 
already confused area of the law. 

And, ), its probable effect would be (a) to prevent individual 
freight absorption; (6) to promote exclusive dealing; and (¢) to sap 
the vigor of competition. 

After stating this general conclusion on the first page we then take 
up in turn each of these points which I have enumerated. 

As our first main point we submit that the proposed amendment 
would create uncertainty. 

In support of this point, we state that the Robinson-Patman Act 
prohibits the seller from discriminating between his customers, where 
either of two effects are present: i. e., where the effect of such discrimi- 
nation may be substantially to lessen competition, et cetera, or (2), 
where the effect may be to injure, destroy, or prevent competition with 
any person. 

We then explain that despite the differences in language, these two 
types of effect have been treated by the courts virtually as if they were 
identical. 

To a literal reader the first of these two effects might appear harder 
to prove. It should be harder to show that competition in general has 
been lessened, than to show that competition with a particular seller 
or buyer has been injured. 

Our research, however, shows that the courts have assumed without 
commenting that the substantial lessening and the injury to competition 
are one and the same effect. 

Moreover, in a few cases the courts seem to imply that there is no 
distinction. The court cases establish, in other words, that there does 
not seem to be an injury to competition with a person without there 
being at the saime time a substantial lessening of competition. The 
two effects have been treated as one. 

We conclude, therefore, that if the defense of meeting competition 
is to be inoperative where the effect of a discrimination may be sub- 
stantially to lessen competition, it will in all probability be ineffective, 
also, where the effect may be to injure competition with a person, for 
the two effects have been viewed to be the same. 

Senator Keravuver. In what case is that? 

Mr. Van Cise. We have cited on pages 3 and 4, the cases on which 
we base our conclusion. I would say we primarily refer or rely upon 
the Morton Salt case. 

Senator Krerauver. Where is the case that involves the matter of 
injury to an individual’s competition 

Mr Van Cise. In the Morton Sale case—— 

Senator Krerauver. Alone? 

Mr. Van Cise. It was my understanding, Senator, that a carload 
discount which was available to 99%» percent of the industry was held 
to be an unlawful discrimination because the effect may be substantially 
to lessen competition as well as to injure or destroy competition with 
individuals. That is our reading of that case. But basicall 
_ Senator Keravver. But where is the case, though, that talks about 
injury to a competior’s competition alone? 

Mr. Van Cisz. Sir, on page 3—— 

Senator Keravuver. I see all of these citations. 

Mr. Van Crsz. We have said—— 














416 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Senator Keravuver. You put out the one case where the Supreme 
Court deals with injury to competitor’s competition alone—put that 
out. 

Mr. Van Crise. Sir, I think I can best answer your question this 
way: 

irst, negatively, we have found a long list of cases which have just 
merged the two effects automatically, treating them roughly as the 
same, without making an affirmative distinction between the two. 

Senator Kerauver. That is because they have been the same charge. 

Mr. Van Cisz. At least, the courts did not make a difference. Then 
we found a few, very few, sir—we found a few cases where on the 
facts it would appear to us that if there were injury to competition, 
with a few sellers—very few—nevertheless the courts seemed to equate 
that as injury, or maybe injury, substantial injury to competition 
generally. 

But basically, sir, we are going—— 

Senator Krerauver. You say here though—— 

Mr. Van Cisz. Right—in a few cases—— 

Senator Kerauver. You say here injury to competition with a 
particular person. 

Mr. Van Crise. Right. 

Senator Keravuver. Where is the Supreme Court case that deals with 
that alone? 

Mr. Van Crs. I think, sir you have slightly misunderstood my 
statement. What I said was, and I am reading on page 3, near the 
bottom, “Our research shows that the courts have assumed”—that is 
the first set of cases—“‘without comment”—there was no ruling— 
“that the two effects were the same.” 

Then we said, “In a few cases the courts seem”—there was no square 
ruling—“to imply that there is no distinction.” 

We are saying there is no square ruling on the point. Wearesaying, 
as best we can, with cases which are not squarely in point, we have 
been unable to find a distinction between the two cases. 

But we go further, sir. We do quote, as we do on, on pages 8 and 
on, that others disagree with us. We are frank to admit, we do not 
know the answer. 

Mr. Sretery. Of the three consequences which you say will follow 
from this law, the first one I think—— 

Mr. Van Crise. The first is uncertainty. 

Mr. Seetry. Is uncertainty. 

Mr. Van Crise. Right. 

Mr. Seetey. Would tend to confuse the law further. 

Mr. Van Csr. Right. 

Mr. Sretey. Will youtellushow? In reading the proposed amend- 
ment and superimposed upon what you just told us about the Morton 
Salt case and the distinction, how could this make it more confusing? 

Mr. Van Cisz. It is more confusing in this: Some of the sponsors of 
these bills have said in the House that the right to meet competition 
does exist after this bill goes into effect to a certain extent. We, on 
the basis of the cases that have been decided thus far, cannot find that 
to be true, which means you have, we trust, very disinterested reason- 
able men differing as to the language of this bill. 
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Mr. Sretry. Prior to the amendment? 

Mr. Van Cis. No; I am saying that there are those propseing the 
amendment that say there still will be an area in which the right to 
meet competition is left. We have analyzed the cases, and admit there 
is no square ruling. We are not sure that we are right. = : 

But our best opinion is that the right to meet competition will 
completely vanish. So that we are saying, if it is completely vanished, 
the bill should say so. Or if it is still to continue, it should be spelled 
out in words more clearly than they are to date, because if you merely 
use the language of the cases thus far and say, “You can meet com- 
petition where there is only injury to competition with a person,” we 
are afraid the courts and the Commission will interpret those words in 
the light of cases thus far and say, “Well, in effect it does not exist.’ 

So we say, if you intend to destroy it completely, make it clear. 
Or if you intend to keep it in some area, make it clear. But at present 
our first point is—— 

Mr. Sertry. Excuse me. Don’t you see any significance in the fact 
that there is the one standard in the proposed amendment? — 

Mr. Van Cisr. I am not quite clear, sir, as to that question. We 
read the amendment. If we could read the amendment in the light of 
the statements made in the House; if we could be sure that the courts 
would read that, then we would be reassured but every once in a while 
the courts say, “Oh, no, we won’t go into congressional history.” 

Senator Kerauver. You think if we put something in the report 
about it, it might help? 

Mr. Van Cisp. That would help, but I would have it clearly in the 
bill itself. 

Senator Kerauver. Let us go to the next point then. 

Mr. Van Cise. Our second point, starting on page 12, is a far more 
fundamental point; that is, we fear that the probable effect—we are 
not sure—we fear the probable effect is that it will restrict individual 
freight absorption. 

In support of this point, we state that whether or not the proposed 
legislation completely eliminated the right to meet competition, it 
will probably in many instances, make it unlawful for an individual 
seller to absorb freight. 

This is so because the lawfulness of freight absorption under the 
Robinson-Patman Act depends in most instances on the continued 
availability of the good-faith defense. 

Now, rather than go into the cases which we think support this, 
I would merely like to read to you the example on pages 12 and 13 
of the specific case, which illustrates our difficulty. 

Suppose a manufacturer in Syracuse, N. Y., our State, is delivering 
products to 2 customers, 1 in Cleveland, and 1 in St. Louis, who com- 
pete with each other. 

The more distant St. Louis customer would normally pay more 
than the Cleveland customer because the cost of delivery to him from 
Syracuse is higher. 

Now, suppose that our manufacturer has a competitor located in 
Kansas City, much nearer to the St. Louis customer than our manu- 
facturer. And that this competitor offers the St. Louis customer a 
low price made up of the competitor’s price, from nearby Kansas City, 
plus the lowered amount of freight from Kansas City to St. Louis. 
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The Syracuse, N. Y., manufacturer wants to retain this customer, 
absorb freight, and meet his competitor’s price. 

If our New York manufacturer meets the Kansas City competitor’s 
price to the St. Louis customer, there will be discrimination in price 
in favor of the St. Louis customer for the St. Louis customer will 
obtain a lower price from our New York manufacturer, than the 
Cleveland customer. 

Moreover, since the buyers compete with each other, the discrimina- 
tion would probably be found to have the statutory effect of substan- 
tially lessening competition in the buyer’s line of commerce. 

The Supreme Court seems to have so held in the Corn Products case. 
Also, our Byrectine manufacturer is diverting business from his Kansas 
City competitor. And this might be held to result in a possible sub- 
stantial lessening of competition among sellers. 

Under the present law, the New York manufacturer would be per- 
mitted to absorb the extra freight from New York State to St. Louis 
and to meet in good faith the equally low price of his Kansas City 
competitor. 

His good-faith meeting of competition would be a complete defense 
to a charge of price discrimination. 

Under the proposed amendment, however, freight absorption, even 
though practiced by the Syracuse manufacturer individually, without 
collusion, in a specific situation, and not part of the general plan, to 
compete with the Kansas City manufacturer, would seem to be for- 
bidden. 

On these facts it could not safely be defended. 

In other words, we do earnestly wish you to consider the situation 
of a New York manufacturer trying to compete in California, or the 
Middle West. The only way we understand we can lawfully meet the 
competition of manufacturers located in other parts of the country 
is by the use of the device of meeting competition. 

If we cannot do that, the only way we can get into distant markets 
is by one uniform nationwide price which, if you have heavy goods, 
you cannot economically do. 

So, our second point which we urge upon you most earnestly is that 
we fear under the cases thus far, that if you strike down the right to 
meet competition, and restrict it, you are going to badly affect this 
country. 

_if I may just skim over to the very conclusion of this point, on page 
li. 

If freight absorption must cease, the results are easy to foresee. 
I am reading from the bottom of page 17. Beet-sugar producers in 
Colorado and Wyoming would not be permitted individually to meet 
the lower prices of cane sugar coming into the country along the sea- 
board. 

In other industries, too, imported products would be given a 
monopoly of the seaboard areas. Conversely, manufacturers located 
in New York would be unable to sell in the Middle West, in industries 
where competing manufacturers are located in the Midwest. 

The country would be divided, each seller being prevented from 
quoting competitive prices outside of the area nearest to his plant. 

The idea of free trade within our national economy would be aban- 
doned. Our country would be Balkanized into a series of local monop- 
olies, each fenced off by impassable freight-rate barriers. 
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Competition will be lessened and monopolies promoted, all by force 
of this law. 

That I would say is our most basic point. I know that you and the 
staff will study that point carefully. You can read our reasons in 
more detail. 

Senator Keravuver. In that connection, you were not here, I do not 
suppose, but Commissioner Gwynne and Commissioner Kern, testify- 
ing the other day, both said in their opinion if any arrangement for 
absorption of freight at the present time was legal, the passage of the 
proposed amendment would not change that. That is, the legality 
in any respect. That is the statement. 

Of course, Congressman Patman on the floor of the House made 
that statement. That is my feeling, that assumption that some method 
of freight absorption at the present time is legal. This is not intended 
to change it. 

Mr. Van Crisp. I have the highest regard and our committee has 
a very high regard for both Commissioners. We know Commisioner 
Gwynne a little better than we do Commissioner Kern. We have 
become very fond of him. 

He has come up to New York State at a number of occasions and 
addressed us there. We probably have spent more time on this point, 
however, than any other of the other points. 

For what it is worth, our committee unanimously fears that those 
Commissioners are wrong on this particular point. 

Senator Kerauver. They are the ones that 

Mr. Van Cisr. Senator, here is our logic, and you can make up 
your mind whether we are right or wrong. We hope we are wrong. 

Mr. Seerey. Is your concern or apprehension with the law as it 
stands or with what this bill will do to it? 

Mr. Van Cisz. With the law as it presently stands, we advise our 
clients that the only way that they are permitted to absorb freight 
to get into distant markets, unless they go on the uniform price system, 
is on the defense or meeting competition. 

If they go into distant markets, absorbing freight and beat, as 
distinguished from meet, the price necessary in those localities we 
fear we are in trouble on two points. Because there would be a clear 
case of discrimination then. 

The distant customer would get a lower price than a customer 
halfway between the distant market and our plant. There is 
discrimination. 

If there is any competition between the buyers in that distant 
market and the market in between, under the Corn Products case, 
as we interpret it, the effect may be to substantially lessen competition. 

And we are in trouble unless we can use the defense of meeting 
competition. 

Again, even if there is no competition between the buyers in the 
intermediate and the distant market, by the mere fact that our man- 
ufacturers in New York are absorbing freight to go into the distant 
market we are taking business away, if we are successful, from manu- 
facturers in that area. 

Before the Robinson-Patman Act was passed, you had the Puerto 
Rico tobacco case. You have since the Mueller case; you have the 
Page Dairy case, all saying that if by importing into or selling in 
the distant market by low price, you are taking business away from 
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local competitors, that is unlawful discrimination, unless and our only 
defense is, the merely good faith, meeting the prices there rather than 
going out in a predatory fashion, going Selon their prices and taking 
away the business. 

If you destroy the right to meet competition, we fear that we will 
be unable lawfully to invade foreign markets. And the result will 
be the series of local markets. 

It may be you can clarify the law to straighten that but at the 
present time, as long as we have these cases on the books, we fear this 
amendment will have the effect which we state. 

Senator Kerauver. I do not understand that. In freight absorption 
you say the Syracuse manufacturer selling in St. Louis, if he had 
several customers there, would make the same freight absorption for 
all of them ? 

Mr. Van Cisz. Right. 

Senator Kerauver. And I would think that the place where freight 
absorption might come in, possibly—that this would not be freight 
absorption, it would be something different—if you absorbed more 
freight for one customer in St. Louis than you did for the other, but 
you do not say that. 

Mr. Van Cise. I am assuming there is a uniform absorption of 
freight in St. Louis. But the St. Louis customers compete with 
Cleveland customers. The Cleveland customers are paying a higher 

rice because we do not have to absorb freight to that extent in 
leveland. 

As a result, as long as Cleveland gets a higher price than the St. 
Louis customer, and those two customers compete with each other, 
under the Corn Products case, we are violating the Robinson-Patman 
Act unless we can come in with a defense of meeting competition, that 
all we are doing is to meet the price in St. Louis which if we do not 
meet we cannot go in at all. 

Senator Kerauver. Of course, you could lower your price; if you 
had any fear about it, you oo lower the price to both of them; 
could you not? 

Mr. VAwn Cisz. We could. We could do that. We could have one 
uniform national price where we have one price throughout the 
country. 

Senator Krerauver. Not a uniform national price, but where they 
compete. 

Mr. Van Cise. We are competing with manufacturers, if we have 
any sort of competitive market, throughout the country. 

Benatne Keravuver. That is wherever your customers compete? 

Mr. Van Cise. Wherever our customers compete. We can have one 
uniform price in Cleveland, and in St. Louis, but if you have heavy 
merchandise you cannot economically have one national price. 

Senator Keravver. I think that is right. 

Mr. Van Cise. And if, with the price of having to go into St. Louis 
we also have to lower the price in Cleveland, we do not make enough 
money to pay for invading either market, and as a result we are re- 
stricted to the New York area. 

The whole theory, Senator—— 

Senator Keravuver. Let me ask you this. 

Mr. Van Cisz. Surely. 
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Senator Kerauver. Did you advise, after the Cement case, for a 
while—did you advise against any freight absorption ? 

Mr. Vaw Crise. I cannot answer for the others of the committee, 
Senator. I say that all of us were reexamining that subject. We 
looked into the congressional history. We came to the opinion that 
Congress intended to allow competition provided you are only meet- 

la way of meeting 


ing and not beating, which was the vice of the o 
competition under the Clayton Act. 

Senator Keravuver. I see. 

Mr. Van Cise, didn’t you or Mr. Dunn come down and testify in 
favor of the Capehart or the Wherry bill ? 

Mr. Van Cis. No, sir. What we did, candidly, is to say we were 
in favor of the objective but we did not endorse the bill itself. We 
were not quite clear as to—— 

Senator Keravver. I mean, didn’t your association, though, at that 
time, say that under the Supreme Court decision, you had the same 
fears that you have here, but they did not last more than 4 years, be- 
cause you went ahead and started absorbing freight ? 

Mr. Van Cise. On March 1, 1951, we submitted a report on S. 719. 
I believe that is the bill you are referring to. 

Senator Keravver. That is right. 

Mr. Van Cisr. And we stated: 


This committee unanimously endorses the objective of the proposed legislation. 
The Supreme Court in Standard Oil Company v. Federal Trade Commission— 


and we give the citation— 


has ruled that Congress by the Robinson-Patman Act did not intend to outlaw 
competition, and the McCarran bill affirms the correctness of that ruling. 

Congress is subject to strong pressures today from public and private interests 
seeking protection from competition which hurts. Congress should not retreat 
from its position that competition is not intended to be painless and that the 
only alternative to such competitive hurt is a cartel or socialistic economy. 
Under the Robinson-Patman Act, a business competitor should be entitled to 
protection against predatory discrimination, but he should not expect to be 
ensured against competition itself. 


We then go on, however, to say that: 


This committee for the time being defers, however, taking any position upon 
the form of the proposed legislation. 


I can read the rest of it. 

Senator Krerauver. May I see it a minute? 

Mr. Van Crise. Surely, sir. 

Senator Kerauver. We will put it in the record at this point. 
(The report above referred to is as follows :) 


New YorkK State Bar ASSOCIATION, SECTION ON ANTITRUST LAW : COMMITTEE 
Report on 8. 719 


The committee on the Clayton Act of the New York State Bar Association, 
antitrust section, has reviewed the McCarran bill (S. 719) in response to an invi- 
tation of the chairman of the Committee on the Judiciary of the United States 
Senate, directed to Charles Wesley Dunn, chairman of the antitrust section, and 
hereby respectfully submits its observations with respect to this bill 

This committee unanimously endorses the objective of the proposed legisla- 
tion. The Supreme Court in Standard Oil Company v. Federal Trade Com- 
mission (340 U. S. 231 (1951) ) has ruled that Congress by the Robinson-Patman 
Act did not intend to outlaw competition, and the McCarran bill affirms 
the correctness of that ruling. Congress is subject to strong pressures 
today from public and private interests seeking protection from competi- 
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tion which hurts. Congress should not retreat from its position that competi- 
tion is not intended to be painless and that the only alternative to such competitive 
hurt is a cartel or socialistic economy. Under the Robinson-Patman Act, a busi- 
ness competitor should be entitled to protection against predatory discrimination, 
but he should not expect to be insured against competition itself. 

This committee, for the time being, defers, however, taking any position upon 
the form of the proposed legislation. The Federal Trade Commission currently 
has under advisement a number of proceedings, including the Standard Oil case, 
which raise in various ways this issue of whether good-faith competition may 
be nullified by application of the Robinson-Patman Act. There is every reason to 
believe that the Commission will now demonstrate in these proceedings its entire 
sympathy and concurrence with both the letter and the spirit of the Standard Oil 
ruling. When the Commission acts, nevertheless, certain clarification of the 
Supreme Court ruling may still prove necessary. Therefore, until the Commis- 
sion has acted on the matter, this committee desires to withhold any specific legis- 
lative recommendations. 


Charles Wesley Dunn, Chairman, Antitrust Section; Jerrold G. Van 
Cise, Chairman, Committee on the Clayton Act; Charles Wesley 
Dunn; Frederick F. Greenman; Mitchell Klupt; George S. Lei- 
sure; Parker McCollester; Edward C. McLean; Gilbert H. Mon- 
tague; Blackwell Smith; J. Alvin Van Bergh; Taggart Whipple. 

Senator Kerauver. I had the impression that you, in testifying 
before the committee at that time, said that you thought that freight 
absorption, after the Cement case, was ieee 

Mr. Van Cisr. I am sure, sir, you are referring to some other gen- 
tleman. It certainly was not myself. 

Senator Kerauver. I mean, your association, either you or Mr. 
Dunn. 

Mr. Van Cis. I would doubt it, sir. It may be possible, but I have 
been working very closely with Mr. Dunn and the other members of 
the association. I think I would have known about it. 

Now, our remaining two points, because of the lateness of the hour, 
I will just merely advert to. 

Should I go on, sir? 

Senator Krerauver. Yes, sir. Go ahead. 

Mr. Van Cise. As our third point, we submit that the amendment 
would promote exclusive dealing. In support of this point, we state 
that industrial buyers in general prefer to be supplied from 2 or 3 
sources, so that their suppliers will not be cut ol catia by strike, 
flood, breakdown, or the like, which might stop production in the plant 
of one supplier. 

As a result, such buyers often divide their purchases between two 
manufacturers on a basis of 60-40 or 80-20. Small, independent man- 
ufacturers who can turn out good but unadvertised products at reason- 
able cost often find that such buyers are their best customers and are 
often parties in such divided arrangements. 

We further explain that in such divisions of business, the supplier 
furnishing the majority of the supply has a cost advantage. More 
pounds are ordered from him at one time than are ordered from the 
minority supplier. More of his shipments can be made in carloads; 
invoices are fewer per ton, or dollars of sales; handling expenses 
reduced ; added economies in production may occur. 

These savings, when experienced by the majority supplier, can be 
and often are reflected in a lower price to the buyer. 
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The majority seller can lawfully discriminate in the buyer's favor 
because the lower price to the buyer can be cost-justified. 

We then point out that under present law, the minority supplier is 
permitted to meet in good faith the lower lawful price of the majority 
supplier and retain his minority share of the business, even if he him- 
self could not cost-justify the lower price. 

If the proposed amendment became law it would, we believe, pro- 
hibit the smaller-volume seller from continuing to meet the lower 
price of a majority supplier and so to continue to participate in a 
share of the business. 

Accordingly, the amendment would encourage industrial buyers to 
purchase from only one source at a time. 

This would, we feel, in fact lessen competition among sellers to 
industrial buyers. 

Then we conclude with our final point, that the amendment would 
actually lessen competition. On the one hand, we emphasize that the 
amendment would reduce competition among sellers. We say that 
to prevent a seller from meeting the equally low price of a competitor 
would substantially weaken the vigor of competition among sellers. 
Prices would tend to become stabilized and uniform. Flexibility and 
fluidity of prices would be lost. Competition in the form in which 
we have heretofore known it in this country would cease. 

Then, on the other hand, we emphasize that the loss of competition 
among sellers would not be offset by a compensating gain in compe- 
tition among buyers. 

On the next to the last page, we explain that the amendment—and 
I would like to stress this concluding note—the amendment would not 
prevent some buyers from continuing to receive lower prices than 
others. Under existing law, a seller is entitled to meet a lawful low 
price offered to his customer by his competitor. The amendment 
would restrict the seller’s right to meet his competitor’s low price, but it 
would not change the competitor’s lawful low price. It would not 
raise, lower or alter it. It would not change the circumstances under 
which the low price was or was not lawful. 

Accordingly, the competitor’s low price to the customer could and 
would continue, and if that low price is now injuring competitors of 
the customer, that injury would continue whether or not the amend- 
ment is enacted. 

In conclusion, therefore, we state that we are convinced that the 
probable effect of the amendment which would be made by H. R. 1840 
and S. 11, would be to destroy the good-faith defense in most cases 
and thereby (1) to wipe out the right individually to absorb freight ; 
(2) to promote exclusive dealing; and, (3) to reduce the vigor of com- 
petition. 

We feel that the net effect of the bill is in fact to lessen competition 
and to promote monopoly. 

Accordingly, this committee respectfully states its unanimous oppo- 
sition to these bills. And the names of the members of our committee 
are stated there. 

Senator Kreravuver. Thank you very much, Mr. Van Cise. 

Mr. Van Cise. Thank you, Senator. 
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(The prepared statement of Mr. Van Cise is as follows :) 


STATEMENT OF THE COMMITTEE ON THE CLAYTON Act, SECTION ON ANTITRUST 
Law, New York Stare Bag ASSOCIATION 


The committee on the Clayton Act of the New York State Bar Association, 
antitrust section, hereby respectfully states its opposition to the enactment 
of the Rogers bill, H, R. 1840, and the companion Kefauver bill, S. 11, which 
would amend the Robinson-Patman Act’ by eliminating the present right of a 
seller in good faith to meet the equally low price of a competitor, in all in- 
stances where the effect of the exercise of that right “may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.” 

The committee unanimously opposes this amendment because: (1) The effect 
of the amendment is far reaching and almost impossible to determine, thereby 
creating further uncertainty in an already-confused area of the law; and (2) 
its probable effect would be (a) to prevent individual freight absorption, (0b) 
to promote exclusive dealing, and (c) to sap the vigor of competition. 

Congress is subject to strong pressures today from interests seeking protection 
from competition. If competition is to be maintained, competitors must at 
least be free to lower their prices in good faith to retain their customers. We 


believe that the effect of this amendment is generally to deny that right, and 
hence we oppose it. 


I. THE AMENDMENT WOULD CREATE UNCERTAINTY 


The effect of the amendment is difficult to determine 


We assume that most of the proponents of this amendment, both in Congress 
and in business, feel that it will increase competition and deter monopoly. 
It seems to say so on its face. However, the probable effect of the amendment 
is precisely the opposite. This is due partly to the unusual structure of this 
statute, and partly to the way in which the courts and the Federal Trade Com- 
mission have heretofore construed its language. These two factors are evident 
from the following review of the act’s language and of its construction by the 
courts. 


Under eawisting law, discrimination is prohibited only when it has one of the 
specified effects 


Section 2 (a) of the Clayton Act,’ the price-discrimination portion of the 
Robinson-Patman Act, prohibits a seller from discriminating in price between 
his customers whenever the discrimination has one of the effects specified in 
the statute: “where the effect of such discrimination may be— 

“f1] substantially to lessen competition or tend to create a monopoly in 
any line of commerce; or 

“[2] to injure, destroy, or prevent competition with any person who either 
grants or knowingly receives the benefit of such discrimination, or with 
customers of either of them.” [Brackets supplied. ] 

Despite the difference in language, these two types of effect have been treated 
by the courts virtually as if they were identical. To a literal reader, the first 
of these two effects might appear harder to prove: It should be harder to show 
that competition in general has been “lessened” than to show that competition 
with a particular seller or buyer has been “injured.” Accordingly, one would 
expect to find cases where the second effect (“injury” to competition with a 
particular person) was found to exist, but where the first effect (“lessening” 
of competition in general) was not. But there are no such cases.* Our research 
shows that the courts have assumed, without commenting, that the “substantial 
lessening” and the “injury” to competition are one and the same effect.‘ More- 


149 Stat. 1526-1527; 15 U.S. C., see. 13 (a)-(f). 

249 Stat. 1526; 15 U. S. C., sec. 13 (a). 

® Congressman Celler, chairman of the House Judiciary Committee, in a summary of the 
pros and cons of H. R. 1840 during debate in the House, stated: ‘““The difficulty is that 
the courts have never distinguished between a substantial lessening of competition and an 
injury to competition with any person. In fact, in every case that has dealt with the 
Robinson-Patman amendment since it was passed in 1936, the courts have assumed that 
the two phrases were synonymous” (102 Cong. Rec. 9027 (June 11, 1956)). 

4 Moore v. Mead’s Fine Bread Co., 348 U. S. 115 (1954): Federal Trade Commission v. 
Ruberoid Co., 343 U. S. 470 (1952): Standard Oil Oo. v. Federal Trade Commission, 340 
U. S. 231 (1951): Federal Trade Commission v. Cement Institute, 333 U. S. 683 (1948) ; 
Bruce’s Juices, Inc., v. American Can Co., 330 U. S. 748 (1947); Federal Trade Com- 
mission v. A. BE. Staley Manufacturing Co., 324 U. S. 746 (1945) ; National Lead Company 
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over, in a few cases the courts seem to imply that there is no distinction.’ 
The court cases establish, in other words, that there cannot be an “injury to 
competition” with a person without there being at the same time a “substan- 
tial lessening of competion.” The two effects have been treated as one. They 
have been equated. 


These effects are readily found in most cases 


A literal reader might also think that the first of these effects would be found 
only rarely and that only the largest and most flagrant discrimination in favor 
of one or a few huge buyers would have this effect. But the courts and the 
Federal Trade Commission have ruled otherwise. For example, in the Morton 
Salt case,’ it was held in part that a carload discount on salt, offered to all 
grocers and in fact obtained by 99.9 percent of them, had the effect required 
by law: The effect might be “substantially to lessen competition” among grocers 
because at least some of the grocers did not receive the discount. Similarly 
in the Moss case,’ it was held that a manufacturer of rubber stamps might be 
“lessening competition” by quoting lower prices to seven commercial buyers 
(American Airlines, Linde Air Products Co., Oxweld Acetylene Co., Prudential 
Insurance, the New Haven Railroad, New Britain National Bank, and General 
Electric), not because the purchase price had any significant effect on the 
business of such buyers, nor upon competition in their respective industries, 
but because the lower prices “induced” such buyers to purchase from Moss 
rather than from another manufacturer, “diverted” business to Moss and 
thereby “lessened competition” in the business of manufacturing rubber stamps. 

The surprising ease with which a “substantial lessening of competition” 
can be found is in part due to the inclusion in the statute of the words “where 
the effect may be * * *”’, which have been construed by the Supreme Court*® 
to require a showing of only a “reasonable possibility” that the effect (sub- 
stantial lessening of competition) “may” occur. In any event, it is a rare 
discrimination which does not have this effect; few can be defended on this 
ground. 


It is not our purpose at this time to approve or disapprove of the relative 
ease with which discriminations have been found to “lessen competition,” and 
so have been found to be unlawful. We do wish to point out, however, that 


v. Federal Trade Commission, 227 F. 2d 825 (7th Cir., 1955), cert. granted, 24 U. 8S. L. 
Week 3325 (June 4, 1956) ; Naifeh v. Ronson Art Metal Works, 218 F. 2d 202 (10th Cir., 
1954) ; B. F. Goodrich Co. v. Federal Trade Commiasion, 208 F. 2d 829 (D. C. Cir., 1953) ; 
Kainz v. Anheuser-Busch, Inc., 194 F. 2d 737 (7th Cir., 1952) ; Automatic Canteen Co. Vv. 
Federal Trade Commission, 194 F. 2d 433 (7th Cir., 1952); reversed on other grounds, 
346 U. S. 61 (1953) ; Minneapolis-Honeywell Regulator Co. v. Federal Trade Commission, 
191 F. 2d 786 (7th Cir., 1951), cert. dismissed. 344 U. S. 206 (1952) ; American Can Co 
v. Russellville Canning Co., 191 F. 2d 38 (8th Cir., ae Moore v. Mead Service So., 190 
F. 2d 540 (10th Cir., 1951); Ruberoid Co. v. Federal Trade Commission, 189 F. 2d 893 
(2d Cir., 1951), affirmed, 343 U. S. 470 (1952) ; American Can. Co. v. Bruce’s Juices, Inc., 
187 F. 2d 919 (5th Cir., 1951) ;. Chicago Seating Co. v. Karpen & Bros., 177 F. 2d 863 (7th 
Cir., 1949) ; Chicago Sugar Oo. v. American Sugar Refining Co., 176 F. 2d 1 (7th Cir., 
1949) ; Morton Sait Co. vy. Federal Trade Commission, 162 F. 2d 949 (7th Cir, 1947), 
reversed on Other grounds, 334 U. 8S. 37 (1948); American Cooperative Serum Aas’n Vv. 
Anchor Serum Co., 153 F. 2d 907 (7th Cir., 1946), cert. denied, 329 U. S. 721 (1946); 
Moss, Inc., v. Federal Trade Commission, 148 F. 2d 378 (2d Cir., 1945), cert. denied, 326 
U. 8S. 734 (1945) ; Staley Mfg. Co. v. Federal Trade Commission, 144 F. 2d 221 (7th Cir., 
1944 and 135 F. 2d 453 (7th Cir., 1943), reversed on other grounds, 324 U. S. 746 (1945) ; 
General Shale Products Corp. v. Struck Construction Co., 132 F. 2d 425 (6th Cir., 1942) ; 
Shaw’s, Inc., v. Wilson-Jones Co., 105 F. 2d 331 oe Cir., 1939) ; Klein v. Lionel Corp., 
138 F. Supp. 560 (D. Del., 1956) ; Reid v. Doubleday ¢& Co., Inc., 136 F. Supp. 337 (N. D. 
Ohio, 1955) ; Sacha v. Brown-Forman Disteillers Corp., 134 om Supp. 9 (S. D. N. Y., 1955): 
Sears, Roebuck & Co. v. Blade, 110 F. Supp. 96 (S. D. Cal., 1953) ; Balian Ice Cream Co. 
v. Arden Farms Co., 104 F. Supp. 796 (S. D. Cal, 1952), aff’d, 231 F. 2d 356 (9th Cir., 
1955), cert. denied, 350 U. S. 991 (1956) ; United Cigar-Whelan Stores Corp. v. H. Wein- 
‘oD oy sf Supp. 89 (S. D. N. ¥., 1952) ; Myers v. Shell Oil Co., 96 F. Supp. 670 

. D. Cal., ; 

5 Federal Trade Commission v. Morton Salt Co., 334 U. 8. 87 (1948): Corn Products 
Refining Co. v. Federal Trade Commission, 324 U. S. 726 (1945); Standard Oil Co. v. 
Federal Trade Commission. 173 F. 2d 210 (7th Cir., 1940). reversed on other grounds, 340 
U. S. 231 (1951); Corn Products Refining Co. v. Federal Trade Commission, 144 F. 2d 
211 (7th Cir., 1944), af’d, 324 U. S. 726 (1945); Oliver Bros. v. Federal Trade Commis- 
sion, 102 F. 2d 763 (4th Cir., 1589) ; Biddle Purchasing Co. v. Federal Trade Commission, 
96 F. 2d 687 (2d Cir., 1938); Enterprise Industries v. Texas Co., 136 F. Supp. 426 
(D. Conn,, 1955) ; Russellville Canning Co. v. American Can Co., 87 F. Supp. 484 (W. D. 
Ark., 1949 ; Pittsburgh Plate Glass Co. v. Jarrett, 42 F. Supp. 723 (M. D. Ga., 1942), 
aff'd on Other grounds, 131 F. 2d 674 (5th Cir., 1942). 

* Federal Trade Commission v. Morton Salt Co., 334 U. S. 37 (1948). 

7S8amuel H. Moss., Inc., 36 F. T. C. 640 (1943), aff'd, 148 F. 2d 878 (2d Cir., 1945), 
cert. denied, 326 U. S. 734 (1945). 

®Corn Products Rfg. Co. v. Federal Trade Commission, 324 U. S. 726, 742 (1945): 
Federal Trade Commission v. Morton Salt Co., 334 U. 8S. 37, 46 (1948). 





426 


TO AMEND SECTION 2 OF THE CLAYTON ACT 


this effect can be found in most cases; most discriminations, under present law, 
may have the effect of “substantially lessening competition” among sellers, or 
among buyers, or both. 


Some defenses are available even if the discrimination lessens competition 


If the foregoing were all there were to the act, the law would be simple: A 
seller generally would have to quote the same prices to all of its customers. 
However, section 2 (a) contains three exceptions, which permit discriminations 
to be defended: (1) Where the lower price could be “cost justified,” or (2) 
where it results from the selection of customers in bona fide transactions, or 
(3) where it was quoted in response to changing conditions affecting the 
market. These defenses, however, are not available in most cases; in only a 


very small percentage of the cases arising out of the act have these defenses 
been successfully established. 


The good-faith defense 


A further defense is set forth in a proviso in section 2 (b) ° of the act. This 
permits a seller to quote a lower price to one of his customers in order to 
meet in good faith an equally low price quoted by one of his competitors to that 
customer. This is often called the good-faith defense. The Supreme Court, 
in Standard Oil Co. v. Federal Trade Commission (340 U. S. 231 (1951)), has 
stated that, as the law is now drafted, this is an absolute defense to a charge 
of price discrimination. 


It is this defense which the Rogers and Kefauver bills, H. R. 1840 and 8. 11, 
would amend. 


I¢ may be helpful to compare the proposed new language with the existing 
language: 


EXISTING STATUTORY LANGUAGE 


“Provided, however, That [nothing 
herein contained shall prevent a seller 
rebutting the prima facie case thus 
made by showing] that his lower price 
or the furnishing of services or facili- 
ties to any purchaser or purchasers was 
made in good faith to meet an equally 
low price of competitor, or the services 
or facilities furnished by a competitor.” 


AMENDMENT 


“Provided, however, That unless the 
effect of the discrimination may be 8ub- 
stantially to lessen competition or tend 
to create a monopoly in any line of com- 
merce it shall be a complete defense for 
a seller to show that his lower price or 
the furnishing of services or facilities 
to any purchaser or purchasers was 
made in good faith to meet an equality 


low price of a competitor, or the serv- 
ices or facilities furnished by a com- 
petitor.” 


Comparing the above, the amendment would eliminate the language of the 
existing statute enclosed in brackets on the left and substitute in its place the 
language in italic on the right. 

On its face the amendment gives the illusion of preserving the defense: It 
states that the good-faith meeting of the equally low price of a competitor shall 
be a “complete defense.” But it also states that the defense is unavailable if 


“the effect may be substantially to lessen competition or tend to create a 
monopoly.” 


The amendment would probably eliminate the good-faith defense 
As noted earlier, most discriminations have the effect of “substantially lessen- 


ing competition.” In every court case to date where a discrimination has been 
found to be unlawful, that effect has been found. 

Accordingly, the good-faith “complete defense” under the proposed amendment 
is virtually illusory; it will be generally unavailable, because the effect of dis- 
criminations may so easily be found to create a possible “lessening” of competi- 
tion. This is perhaps best illustrated by the Federal Trade Commission's 
majority opinion in Matter of Minneapolis-Honeywell Regulator Co.,° wherein 
it is stated: 

“The competitive effects of respondent’s discriminatory prices on other manu- 
facturers of controls are persuasively indicated by its own arguments that its 

®49 Stat. 1526; 150. S. C., sec. 18 (b). 


044 F. T. C. 351 (1948). The Commission’s order in that case was reversed, 191 F. 2d 
786 (7th Cir., 1951), but the Commission persisted in its views and petitioned for certio- 


rari, only to have its petition dismissed because its appeal from the Circuit Court decree 
had been taken too late. 344'U, S. 206 (1952). 
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discriminatory prices were made for the purpose of meeting competition. These 
arguments show that respondent’s discriminatory prices were made to retain 
the business of certain customers or to secure the business of others and that 
they were largely successful in doing so. To the extent that business is held 
by or diverted to respondent from its competitors by its discriminatory prices 
and unfair practices, competition has been adversely affected within the meaning 
of the law” (p. 397). 

As a practical matter, then, it is probable that the good-faith defense will be 
useless. 


Differences of opinion exist 


There seems to be, however, a contrary belief among proponents of H. R. 1840 
in the House; the House committee report » reflects the belief that the “complete 
defense” of the proposed amendment has some utility. It states: 

“It is intended that the good-faith defense is to be applicable where the injury 
is only to an individual competitor, but is not of sufficient effect that it may 
result in injury to the vigor of competition. In appropriate cases, however, proof 
of injury only to an individual competitor would not preclude a finding that the 
effect of such injury may also be substantially to lessen competition or tend to 
create a monopoly” (p. 6). 

Apparently, the House committee felt that there would be a significant number 
of instances in which the “complete defense” would be available and useful. 
Perhaps this belief is predicated on the erroneous assumption that statute for- 
bids a discrimination where the effect may be to “injure a competitor,” ’ and 
that this amendment would continue to permit a good-faith defense to such a 
charge. Whatever the reason for this belief, however, we respectfully differ ; 
we feel that the amendment would virtually destroy the defense. 

Similarly, there is a difference of opinion with respect to whether the amend- 
ment’s language ‘“‘where the effect may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce” in section 2 (b) of the act 
means the same thing as the identical language in section 2 (a) of the act. Logic 
indicates that it would. Many of the sponsors of this bill in both Houses seem 
to say that it would. But at one point in the House debate,” Representative Pat- 
man, principal proponent of H. R. 1840, seems to say that the new language has 
the same meaning as the identical language in section 3 of the Clayton Act 
(relating to exclusive dealing), where the courts have said“ that if the trade 
involved is substantial, the statutory effect is automatically presumed, regard- 
less of the actual effect. And in the same breath, Representative Patman said 
l\uut 1b Was the same language as that used to describe illegal mergers in sec- 
tion 7 of the act, wherein the language was intended by Congress to require 
a “probability” of the defined effect,” in contrast to the lesser requirement of 
section 2 (a) of a “possibility” of that effect.® 


The meaning of the proposed amendment is obscure 


Because of these many uncertainties in the proposed amendment and in its 
etiect, Representative Celler, chairman of the House Judiciary Committee and 
of the subcommittee which heid hearings on H. R. 1840, said in the course of 
debate in the House: * 

“Tt have given serious consideration to the matter and, as I indicated before, 
this bill has many hidden meanings; it presents many problems. I may be 
wrong, though I doubt it, but it is very much like an iceberg. You can see one 
fourth of the iceberg, but possibly three-fourths of that iceberg is submerged and 
hidden. There are many things in this bill which may take many Supreme 
Court decisions to clarify, for example, the distinction between the injury clauses 
of section 2 (a) which are crucial in determining whether the good-faith defense 
is applicable. * * *” 





1H. R. Rep. No. 2202, 84th Cong., 2d Sess. (1956). 

122The statutory language is not “to injure a competitor,” but rather “to injure, destroy, 
or prevent competition with any person. * * *” Accordingly, the defense would be useful 
only if the discrimination “injures competition,” yet did not “lessen competition.” The 
courts have thus far seen no difference. Moreover, they have readily found the latte: 
effect in all eases in which the discrimination has been held unlawful. 

138102 Congressional Record 9018 (June 11, 1956). 

“ Standard Oil Co. of California v. United States, 337 U. S. 298 (1949). 

5S. Rept. 1775, 81st Cong., 2d sess. (June 2, 1950), 6. 

16 Federal Trade Commission Vv. Morton Sait Co., 334 U. S. 37, 46 (1948). 

17 102 Congressional Record 9027 (June 11, 1956). 
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As President Truman said in 1950 with respect to a proposed amendment to 
this same section of the act:” 

“When reasonable and informed men arrive at such widely divergent interpre- 
tations of a piece of legislation as in this case, it is impossible to predict the 
direction which future court decisions would take.” 

If the proposed amendment becomes law, how is a lawyer to determine, in 
a specific meet-competition situation, whether or not the effect of his client’s 
lower price will have a possibility of “lessening competition” (as distinguished 
from “injuring competition”) with his client’s competitors, or with his client’s 
customer’s competitors or with his client’s customer’s customer’s competitors? 
And what can a businessman do, if his lawyer cannot advise him? In situations 
of this sort, he must frequently act within hours. Is he to be told that his 
only choice is to take a chance, then see whether or not he is sued by the Federal 
Trade Commission, or, even worse, for treble damages by one of his competitors 
or one of his customers? 

We cannot accept the answer given by the principal proponent of H. R. 1840 
in the House, Representative Patman, who said: ” 

“It raises questions all right, but that is what makes lawsuits.” 

The proposed amendment will serve only to aggravate a branch of the law ” 
which is already so complex as to subject both bench and bar to severe criticism 
by business circles. It should not become law. 


Probable effects of the amendment 


Until another generation of litigation has gone by, we will not know what 
the amendment means, and hence what its full effect may be. In assessing the 
amendment, we are able to comment only on the basis of what now appears to be 
the probable meaning. And the probable meaning is that in most instances the 
good-faith defense is out. 

If the good-faith defense is eliminated, the result of the amendment will be in 
fact to lessen competition in a number of ways. 


Il, THE AMENDMENT WILL RESTRICT INDIVIDUAL FREIGHT ABSORPTION 


The lawfulness of individual freight absorption depends in most instances on 
the availability of the good-faith defense 

We believe that if the good-faith defense is unavailable, it will no longer be 
lawful in many instances for an individual seller to absorb freight. This is so 
because the lawfulness of freight absorption under the Robinson-Patman Act 
depends in most instances on the continued availability of the good-faith defense. 

Let us take an example. Suppose that a manufacturer in Syracuse, N. Y., is 
delivering products to 2 customers, 1 in Cleveland and 1 in St. Louis, who compete 
with each other. The more-distant St. Louis customer would normally pay more 
than the Cleveland customer, because the costs of delivery to him from Syracuse 
are higher. 

Now suppose that our Syracuse manufacturer has a competitor, located in 
Kansas City, and that the competitor offers the St. Louis customer a low price, 
made up of the competitor’s price in Kansas City plus the low amount of freight 
from Kansas City to St. Louis. The Syracuse manufacturer wants to retain 
this customer, absorb freight, and meet his competitor’s price. 

If he does, there will be a discrimination in price, in favor of the St. Louis 
customer. Moreover, since the buyers compete with each other, the discrimina- 
tion would probably be found to have the statutory effect of “substantially les- 
sening competition” in the buyer’s line of commerce; the Supreme Court so held 
in the Corn Products case.” Also, our Syracuse manufacturer is “diverting” 
business from his Kansas City competitor, and this might be held to result in a 
possible “substantial lessening of competition” among sellers. The discrimina- 
tion cannot be cost-justified, because the lower price will be paid by the customer 
in St. Louis, to whom the shipping costs from Syracuse are higher. 

Under the present law, the Syracuse manufacturer would be permitted to 
absorb the extra freight from New York State to St. Louis and to meet in good 
faith the equally low price of his Kansas City competitor. His good-faith meet- 


18 §. Doc. 184, 81st Cong., 2d sess. 1950), 4. 
1 Hearings before Antitrust Subcommittee of the a Judiciary Committee on H. R. 
11 and other bills, 84th Cong., 2d sess. (April 18, 1956), 
* [P]recision of expression is not an os tte ntin characteristic of the 7 ae 
Patman Act, ** *” Automatic Canteen Co. v. Federal Trade Commission, 346 U. S. 61, 
2 Corn Products Rfg. Co. v. Federal Trade Commission, 324 U. S. 726, 738-7389 (1944). 
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ing of competition would be a complete defense to a charge of price discrimina- 
tion—and his only defense. 

Under the proposed amendment, however, freight absorption, even though 
practiced by the Syracuse manufacturer individually (without collusion with 
his competitors) in a specific situation (not part of a general plan of selling) to 
compete with the Kansas City manufacturer, would be forbidden. On these 
facts, it could not be defended. 


STATEMENTS THUs FAR MADE TO THE CONTRARY ARE MISLEADING 


When it was suggested in the House, during debate, that the proposed amend- 
ment would prohibit freight absorption, the proponents of the amendments said 
that H. R. 1840 was not concerned with “the basing point problem.”* In a 
sense, this is true. The basing point problem, as we understand it, is that pre- 
sented when a number of competitors each systematically absorb freight to meet 
each other’s prices, with the result that all competitors quote the same prices 
at any given location in the country. This problem is not basically a price dis- 
crimination problem; it is a conspiracy problem. The proposed amendment 
is not aimed solely at this problem; it is aimed at all freight absorption, whether 
practiced by an individual company or by an entire industry, and whether 
practiced systematically or solely in individual competitive situations. Accord- 
ingly, the amendment does have a direct impact on the basing point problem. 

There are some statements in the House debates that freight absorption would 
not be prevented by the proposed amendment.” Occasionally, a more accurate 
statement is made: Freight absorption would not be prevented as long as the 
seller “did not substantially lessen competition or tend to create a monopoly.” * 
These statements lull the layman into a false sense of security. The probable 
effect of freight absorption is a “substantial lessening of competition” among 
buyers, whenever the buyers compete (as in the Corn Products case, supra) and 
whether or not the buyers compete, a “substantial lessening of competition” 
among competing sellers (as in the Cement * case). Accordingly, it is clear that 
the bill would probably prevent any significant amount of freight absorption. 

The principal proponent of H. R. 1840 in the House, Representative Patman, 
said in the course of debate that a manufacturer, would be permitted to absorb 
freight and to meet his competitor’s lower price in an area close to his competitor's 
factory, provided that one condition were met: The manufacturer would have to 
give all his customers in the area the same lower price. He said:™ 

“There is nothing in this bill which would prohibit meeting that price, pro- 
vided the seller gave all other customers in that area the same price and did not 
substantially lessen competition or tend to create a monopoly. In other words, 
a seller could not pick out one and say ‘We are going to give you a favored price, 
but we will not give a favored price to the other customers.’ As long as the 
seller treats the customers equally, under the same terms and conditions, there 
would be no objection to meeting the price.” 

This statement assumes something which may not be true; it assumes that the 
customers in that area do not compete with customers in other areas. While 
this assumpion may be true as to grocery retailers, for example, it will not be true 
in many other industries, particularly where the goods are to be resold over a 
wide area or are to be further processed before resale over a wide area... For 
example, a candy manufacturer buying sugar in St. Louis may be competing with 
candy factories in New York or San Francisco. A lower price to all sugar 
buyers in the Midwest area might still lessen competition among candy manu- 
facturers, and so be indefensible. 

Moreover, even if the customers in the favored area do not compete with cus- 
tomers in other areas, there might still be a “lessening of competition” among 


22102 Congressional Record 9027 (June 11, 1956) ; cf. 102 Congressional Record 9015, 
9015-9016, 9026, 9037 (June 11, 1956). 

%3 102 Congressional Record 9027, 9037 (June 11, 1956). 

*% 102 Congressional Record 9015 (June 11, 1956). 

= Federal Trade Commission v. Cement Institute, 333 U. S. 683 (1948). “(The Com- 
mission held that the varying mill nets received by respondents on sales between customers 
in different localities constituted ‘discrimination in price between different purchasers’ 
within the prohibition of Section 2 (a), and that the effect of this discrimination was the 
Substantial lessening of competition between respondents. * * * the Commission was 
justified in issuing a crease-and-desist order. * * *)” 

2102 Congressional Record 9015 (June 11, 1956). 
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their suppliers.” For example, in the Page Dairy * case, a milk producer began 
to quote a lower price for milk to stores in the States of Indiana and Michigan 
than it was then quoting to stores in Ohio. This hurt its competitors in Indiana 
and Michigan, who unti! then had been able to obtain a higher price from local 
stores than Page was asking: Some of such customers shifted to Page. Although 
there was no competition whatever between the Indiana, Michigan, and Ohio 
stores in their resale of milk to housewives, the Federal Trade Commission found 
that Page’s lower prices for milk in Indiana and Michigan substantially lessened 
competition among producers of milk for sale in those two States, and so forbade 
it.” While one might find it difficult to understand how a producer’s lower price 
for milk in Indiana and Michigan lessens competition among marketers in those 
two States, the fact is that the statutory language has been so construed. Under 
these circumstances, the proposed amendment would not permit a seller to quote 
a lower price to all of his customers in a given area, because the effect may be 
substantially to lessen competition in the seller’s line of commerce. 

Representative Patman’s proposal that prices, if reduced, be reduced to all 
buyers in an area was precisely the offense of Arden Farms in the recent Balian 
Ice Cream Co. vy. Arden Farms.” There Arden, in order to retain the business of 
ice cream retailers in southern California in the face of price cutting by com- 
petitors, lowered its prices to all of its customers in that area. Balian, a com- 
petitor, sued for treble damages, alleging that Arden was quoting higher prices 
to dealers in other areas and that this conduct constituted a violation of the 
Robinson-Patman Act. Arden defended on the ground among others that the 
lower prices had been necessary to meet in good faith the equally low prices of 
competitors. Under the present law, this defense was sustained by the district 
court;™ the court of appeals affirmed and certiorari was denied.“ On May 
22, 1956, two Federal Trade Commissioners wrote to Senator Eastland and Rep- 
resentative Celler, chairmen of the Senate and House Judiciary Committees, stat- 
ing that the Arden Farms case made it more difficult for the Commission to 
prevent discrimination, and urged the passage of H. R. 1840 to rectify the situa- 
tion.™ It seems clear that if that amendment becomes law, as these Commission- 
ers urge, it will not help a seller to be able to show that prices were lowered 
to all of his customers in an area. 

If freight absorption must cease, the results are easy to foresee. Beet sugar 
producers in Colorado and Wyoming would not be permitted individually to 
meet lower prices of cane sugar coming into the country along the seaboard. 
In other industries, too, imported products would be given a monopoly of the 
seaboard areas. Conversely, manufacturers located in New York would he un- 
able to sell in the Midwest, in industries where competing manufacturers are |o- 
cated in the Midwest. The country would be divided, each seller being prevented 
from quoting competitive prices outside of the area nearest to his plant. The 
ideal of free trade within our national economy would be abandoned—our coun- 
try would be Balkanized into a series of local monopolies, each fenced off 


by impassable freight-rate barriers. Competition will be lessened and monopolies 
promoted, all by force of this law. 


Ill. THE AMENDMENT WOULD PROMOTE EXCLUSIVE DEALING 


The proposed amendment would promote exclusive dealing because an ex- 
clusive supplier would continue to be able to quote a low price, due to the cost 
savings resulting from the large volume, but another supplier, attempting to 
win a small share of the business, but lacking such cost savings and prohibited 


by the amendment from otherwise justifying a low price, could not meet that 
low price. Let us explain. 


27 As FTC Commisisoner Kern put it in his letter of March 1, 1956, to this eommittee, 
“Competitive-price attacks in any market may be met by a price reduction to all pur- 
chasers in the market, provided that no primary-line injury develops” (transcript of these 
hearings, p. 127, June 21, 1956). Primary-line injury is, of course, injury to competing 


suppliers. Accordingly, if competing suppliers are injured, freight absorption will be 
forbidden, even if given to all buyers in the market. 


% Paige Dairy Co., FTC Docket No. 5974 (October 30, 1953). 

2 It should also be mentioned that Page was accused by the Commission of making milk 
available in a 2-quart container at an even greater saving per quart, when some of its 
competitors in Indiana and Michigan did not even offer a 2-quart container. This, too. 
was found to substantially lessen competition. 


9 231 F. 2d 356 (9th Cir. 1955), cert. denied (350 U. 8S. 991 (1956), rehearing denied, 
76S. Ct. 778 (1956)). 


31104 F. Supp. 796 (S. D. Calif. 1952). 
82231 F. 2d 356 (9th Cir. 1955), cert. denied (350 U. S. 991 (1956) ). 


8 BNA, Daily Report for Executives No. 100 (May 22, 1956), p. A—5; transcript of these 
hearings, p. 51. 
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Industrial buyers prefer not to deal exclusively 


Industrial buyers, in general, prefer to be supplied from 2 or 3 sources, so 
that their supplies will not be cut off entirely by any strike, flood, breakdown, 
or the like which might stop production in the plant of one supplier. As a 
result, such buyers often divide their purchases between two manufacturers, 
on the basis of 60-40 or 80-20. Small, independent manufacturers, who can turn 
out good but unadvertised products at reasonable cost, often find that such 


buyers are their best customers, and are often parties in such divided arrange- 
ments. 


A majority supplier has a cost advantage and can generally justify a lower price 


In such divisions of business, the supplier furnishing the majority of the supply 
has a cost advantage. More pounds are ordered from him at one time than are 
ordered from the minority supplier. More of his shipments can be made in 
carloads. Invoices are fewer per ton or dollar of sales. Handling expense is 
reduced. Added economies in production may occur. These savings, when ex- 
perienced by the majority supplier, can be (and often are) reflected in a lower 
price to the buyer. The majority seller can lawfully discriminate in the buyer’s 
favor, because the lower price to the buyer can be cost-justified. 


Under present law, the minority supplier can meet the majority supplier's price 


Under present law, the minority supplier is permitted to meet in good faith 
the lower, lawful price of the majority supplier and retain his minority share 
of the business, even if he himself could not cost-justify the lower price. 


The amendment would hurt the minority supplier 


If the proposed amendment became law, it would, we believe, prohibit the 
smaller-volume seller from continuing to meet the lower price of the majority 
supplier and so to continue to participate in a share of the business. 


The amendment would encourage exclusive dealing and injure small suppliers 


Accordingly, the amendment would encourage industrial buyers to purchase 
from only one source at a time. This would, we feel, in fact lessen competition 
among sellers to industrial buyers. 


IV. THE AMENDMENT WOULD ACTUALLY LESSEN COMPETITION 


The amendment would reduce competition among sellers 


To prevent a seller from meeting the equally low price of a competitor would 
substantially weaken the vigor of competition among sellers. Prices would tend 
to become stabilized and uniform; flexibility and fluidity of prices would be lost. 
Competition in the form in which we have heretofore known it in this country 
would cease. 

We concur in the 1955 report of the Attorney General’s National Committee To 
Study the Antitrust Laws, wherein that Committee stated : 

“Whatever the interpretation of the substantive price discrimination offense, 
we think that a seller’s right to meet a competitor’s prices by granting price 
differentials to some customers without reducing his prices to all must remain 
an essential qualification to any anti-price-discrimination law. For a seller 
constrained by law to reduce prices to some only at the cost of reducing prices 
to all may well end by reducing them to none. As the Federal Trade Commis- 
sion recently recommended to Congress, ‘the right to meet a lower price which a 
competitor is offering to a customer, when this is done in good faith, is the 
essence of competitive economy.’ Anything less, we think, would move the 
price discrimination statute into irreconcilable conflict with the Sherman Act” 
(p. 181). 

We concur in the statement of Hon. E. L. Davis, then Acting Chairman of the 
Federal Trade Commission, in his letter of June 9, 1949, to Hon. Francis E. 
Walter, Committee on Judiciary, House of Representatives : * 

“To refuse to make the good-faith meeting of competition a complete defense 
necessarily involves the risk of impairing the vigor of competition among 
sellers. * * * On June 7 representatives of the Commission informed you that 
all of the Commissioners believe that on balance it would be preferable to make 
the good-faith meeting of competition a complete defense.” 


* S. Rept. No. 293, 82d Cong., 1st sess. (April 23, 1951), 5f. n. 
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We concur in the statement filed with TNEC in 1941 by the late Walter B. 
Wooden, Assistant Chief Counsel of the Commission, and by Hugh E. White, an 
examiner : ™ 

“The amended act now safeguards the right of a seller to discriminate 1n price 
in good faith to meet an equally low price of a competitor, but he has the burden 
of proof on that question. This right is guaranteed by statute and could not be 
curtailed by any mandate or order of the Commission. * * * The right of self- 
defense against competitive price attacks is as vital in a competitive economy 
as the right of self-defense against personal attack.” 

We concur in the statement of the Assistant Attorney General in charge of the 
Antitrust Division in 1949: * 

“While we recognize the competitive problem which arises when one purchaser 
obtains advantages denied to other purchasers, we do not believe the solution to 
this problem lies in denying to sellers the opportunity to make sales in good faith 
competition with other sellers.” 

We concur in the present views of the Department of Justice, almost identical 
with the above, as expressed by the Deputy Attorney General in a letter of March 
6, 1956. 

We concur in the action of the Solicitor General in refusing to argue for the 
Federal Trade Commission in Standard Oil Co. v. Federal Trade Commission (340 
U. S. 231 (1951) ), on the ground that the Department of Justice was opposed to 
the Commission’s effort to limit the good faith defense, and we concur in the 
Supreme Court’s rejection of that effort in that case. 

We concur in the recent statement of Judge Barnes, current Assistant Attorney 
General in Charge of the Antitrust Division, when he stated, earlier this year: 

“* * * Standard Oil seems consonant with the Nation’s antitrust policy. A 
seller’s right to meet a competitor’s prices by granting price differentials to some 
customers without reducing his prices to all must remain an essential qualifi- 
eation to any antiprice discrimination law. For a seller constrained by law to 
reduce prices to some only at the cost of reducing prices to all may well end by 
reducing them to none. As the Federal Trade Commission in 1953 recommended 
to Congress, ‘the right to meet a lower price which a competitor is offering to a 
customer, when this is done in good faith, is the essence of competition and must 
be permitted in a free competitive economy.’ ” 

Our view of this matter is perhaps best summarized in House Report No. 869, 
81st Congress, 1st session (June 21, 1949). A bill had earlier passed the Senate 
which was surprisingly similar to the provisions of H. R. 1840 and 8. 11; it would 
have amended the good-faith defense to read: 

“Provided further, That a seller may justify a discrimination (other than a dis- 
crimination which will substantially lessen competition) by showing that his 
lower price or the furnishing of services or facilities to any purchaser or pur- 
chasers was made in good faith to meet an equally low price of a competitor, or the 
services or facilities furnished by a competitor.” 

The House Committee on the Judiciary, in reporting out that bill, proposed the 
omission of the language appearing in parentheses in the bill, stating that lan- 
guage was being— 

“* * * stricken which would deny to sellers the defense of good faith meeting 
of competition to a charge of price discrimination, whenever it is shown that 
there is a substantial lessening of competition. The retention of that privision 
would, in many cases, deny to sellers the defense of good faith meeting of a com- 
petitor’s lower price and discourage active competition. The ambiguous nature of 
the stricken phrase would add further unnecessary uncertainty to the law. When 
a seller is acting in good faith to meet the lower price of a competitor this practice 
should be permitted, for to deny him that right, as a practical matter, denies him 
the right to engage in competition.” 

We concur in the statement of Senator Case (then Representative Case), when 


in commenting upon the parenthetical language referred to above, he said on 
the floor of the House: ” 


%5 The Basing Point Problem, TNEC pienoamen No. 42 (1941), 139. 

36 Hearings before Subcommittee No. 1 Fay House Committee on the Judiciary on 
S. 1008, 81st Cong., 1st sess. (June 8, 1949). 

37 Hearings before the Antitrust Subesunditase of the House Committee on the Judiciary 
on H. R. 11, and other bills, 84th Cong., 2d sess. (April 18, 1956), 79. 

« Hearings before the Antitrust Subcommittee of the House Judiciary Committee on 
H. R. 11 and other bills, 84th Cong., 2d sess. (April 19, 1956), 172. 

39 95 Congressional Record 9171 (July 6, 1949). 
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“T feel it would be very harmful. That is my honest opinion. It would leave the 
question of protection of meeting competition in good faith very, very doubtful, 
indeed. And where doubt exists businessmen will hesitate to venture and compe- 
tition and the consumer will suffer.” 

We concur in the 1950 action of Senators McCarran, O’Conor, and Wiley, the 
Senate conferees, in omitting“ the parenthetical language from the bill. 

Finally, we concur in the 1950 action of the Senate in agreeing to the above 
action of the conferees and in passing the bill, with this restriction omitted, by 
a vote of 43 to 27.% 


The loss of competition among sellers would not be offset by a compensating 
gain in competition among buyers 


The amendment would not prevent some buyers from continuing to receive 
lower prices than others. Under existing law, a seller is entitled to meet a lawful 
“low price” offered to his customers by his competitor. The amendment would 
restrict the seller’s right to meet his competitor’s “low price,” but it would not 
change the competitor’s lawful “low price” ; it would not raise, lower, or alter it; 
it would not change the circumstances under which the “low price” was or was 
not lawful. Accordingly, the competitor’s “low price” to the customer could 
and would continue. And if that “low price” is now injuring competitors of the 
customer, that injury would continue, whether or not the amendment is enacted. 

If the amendment were to become law, however, it would create an additional 
source of injury, particularly to small buyers. Familiar sources of supply, if no 
longer able to absorb freight, would have to price themselves out of distant 
markets. Their customers in those markets would have to shift to new sup- 
pliers, new products and new brand names. For a large industrial buyer, this 
shift might be relatively painless. But for a retailer who had built up in his 
community a following for a particular brand name, this shift to a new brand 
name, required by the amendment, might be painful or even fatal, particularly 
if the manufacturer located nearest to the market (who would be given a mo- 
nopoly of the market by the amendment) already had a satisfactory outlet in 
the same community and were unwilling to sell to additional retailers. The 
result might be retail monopolies of many products in many towns. 


Vv. CONCLUSION 


We are convinced that the probable effect of the amendment which would be 
made by H. R. 1840 and S. 11 is to destroy the good-faith defense in most cases 
and thereby (1) to wipe out the right individually to absorb freight; (2) to pro- 
mote exclusive dealing; and (3) to reduce the vigor of competition. We feel 
that the net effect of the bill is in fact to lessen competition and to promote 
monopoly. Accordingly, this Committee respectfully states its unanimous oppo- 
sition to H. R. 1840 and 8. 11. 

Charles Wesley Dunn, Chairman, Antitrust Section; Jerrold G. Van 
Cise, Chairman, Committee on the Clayton Act; Joseph M. Fitz- 
patrick ; Frederick F. Greenman; Mitchell Klupt; George S. Lei- 
sure ; George Link, Jr.; Edward C. McLean; Gilbert H. Montague; 
William M. Sayre; Blackwell Smith; Allan Trumbull; Taggart 
Whipple. 


Senator Keravuver. Now, we have three other witnesses this after- 
noon. 

Mr. Fowler, how long will your statement take? 

Mr. Fowter. I will try to condense it to 10 minutes, Senator. 

Senator Keravuver. All right, sir. 

Come around. 

Mr. Henry Fowler, general counsel, Manufacturing Chemists’ Asso- 
ciation. 

We are glad to have you with us, Mr. Fowler. 

Mr. Fowrer. Thank you, Mr. Chairman. 


“ Conference version of S. 1008, 8ist Cong., 2d sess., as ordered printed May 25, 1950, 
showing action of conferees, p. 3. 
“96 Congressional Record 8084-8085 (June 2, 1955). 
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STATEMENT OF HENRY H. FOWLER, COUNSEL, MANUFACTURING 
CHEMISTS’ ASSOCIATION 


Mr. Fowter. Mr. Chairman and members of the committee, my 
name is Henry H. Fowler. I am a member of the firm of Fowler, 
Leva, Hawes & Symington, 1701 K Street N. W., Washington, D. C. 

Senator Keravver. Is that Senator Symington’s son? 

Mr. Fow ter. Cousin. 

Senator Kreravuver. Cousin. 

Mr. Fowter. My firm is general counsel for the Manufacturing 


Chemists’ Association. I am appearing here today as representative 
of that association. 


I wish to thank you for the opportunity of appearing here—— 

Senator Kerauver. Mr. Fowler, your statement in full will be 
printed at this point in the record, and you just tell us what you think 
is wrong with this bill. 

Mr. Fowter. Thank you, sir. 

(The prepared statement of Mr. Fowler is as follows:) 


STATEMENT OF HENRY H. FOWLER FOR THE MANUFACTURING CHEMISTS’ ASSOCIA- 
TION, INC. 


Mr. Chairman and members of the committee, my name is Henry H. Fowler. 
I am a member of the firm of Fowler, Leva, Hawes & Symington at 1701 K 
Street, Washington, D. C. My firm is general counsel for the Manufacturing 
Chemists’ Association and I appear here today as a representative of that 
association. I wish to thank you for the opportunity to appear before you in 
connection with S. 11 and H. R. 1840 to express the concern of the association 
regarding these proposals and, particularly, their impact on the chemical 
manufacturing industry. 

The Manufacturing Chemists’ Association, Inc., was established in 1872 and 
is our oldest national chemical trade organization. It is also the largest and only 
general chemical trade association in the United States. It represents some- 
thing more than 90 percent of the productive capacity of the United States chem- 
ical industry. Its membership is located both in the United States and in 
Canada. The size of these members and the products they make are as varied as 
chemistry itself. According to estimates provided by our staff, over one-third 
of the membership of the Manufacturing Chemists’ Association comes under 
the generally accepted category of small business. 


I, BASIC POSITION 


The Manufacturing Chemists’ Association does not object to the basic prin- 
ciple of the Robinson-Patman Act, as it is generally understood, which it under- 
stands is designed to prevent price discrimination between customers unless jus- 
tified by cost differences or required to meet the price of a competitor. But the 
association is concerned with the preservation of a workable concept of free com- 
petition in business and industry, believing that the right to compete should 
not be limited or jeopardized by legislation that makes unclear or beclouds the 
situations in which a seller may compete. We believe that a law destricting the 
right to compete is not consistent with a wise public policy, designed to preserve 
and make workable a free competitive system, unless it is sufficiently clear so 
that the ordinary businessman may avail himself of that right to compete in 
meeting a price offered by a competitor without being put in peril of becoming 
a lawbreaker by subsequent and unforseeable events or effects. 

On this reasoning and the present information available to it concerning the 
effect of S. 11 and H. R. 1840, the Manufacturing Chemists’ Association respect- 
fully urges that these legislative proposals be rejected. 

In order to avoid excessive duplication of the many detailed legal analyses 
of section 2 (a) and 2 (b) of the Robinson-Patman Act and the effect S. 11 would 
have on their application, we will forego any detailed analysis of the law. 
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Il. THE IMPACT OF THE BILL ON MANUFACTURERS 


In view of the fact that our members are all engaged in the actual manvu- 
facture of chemicals we urge the committee to examine carefully the effect of 
the bill on competition between those who manufacture and sell, as well as on 
the competition between those who buy merchandise for resale. Both are equally 
vital segments of the national economy and the preservation of effective com 
petition in one segment should not be sacrificed at the expense of the other. 
Due to the fact that House action, as reflected in the hearings and debates, 
largely reflected the position and anxieties of merchants who buy certain classes 
and types of merchandise for resale, as distinct from the manufacturing com- 
munity, it is especially important that this committee take into full account 
the impact of the proposed legislation on competition between manufacturing 
sellers. The manufacturing chemists realize that the legislation proposed is 
designed to deal with what is undoubtedly a very real problem at the retail and 
wholesale level in our economy; we urge you to exhaust every effort to reach 
a solution or method of treatment that will not prove disruptive and damaging 
to competition at the manufacturing level. 

I am aware that the hearings of this committee in recent days have permitted 
comment from a variety of sources dealing with the impact of the legislation on 
manufacturers generally (such as the statement by the National Association of 
Manufacturers) or special segments of the manufacturing community (fiber 
box producers, tire manufacturers, petroleum refiners, steel producers, etc.). 
Having heard some of these excellent presentations before the committee dealing 
generally with the legal and practical difficulties that the proposed legislation 
will create for manufacturers, I shall limit this presentation to an endeavor 
to inform the committee of certain facts and characteristics of the chemical 
manufacturing industry so that you may understand how the legislation will 
affect this very important segment of our economy. 


III, CHARACTERISTICS OF THE INDUSTRY OF SIGNIFICANCE IN ASSESSING THE 
PROPOSED LEGISLATION 


(1) Oharacter of competition. 


There are few of the nearly 8,000 chemicals regularly produced in the United 
States that cannot be made from alternate raw materials and by different 
processes. This makes for keen competition among chemical companies. None 
has processes, equipment or raw material resources for making any major pro- 
portion of these chemicals taken as a whole. There is also increasing foreign 
competition in many chemical materials and products. Research for more effi- 
cient processes and cheaper raw materials militates against exclusive control 
cover a product or market for long. 

Competition goes on at every level: 

(a) Competition between products for similar markets. 

(b) Competition between processes: Acetic acid is made from 3 different raw 
materials by 10 different processes; phenol is also obtained by 3 different 
proeesses. 

(c) Competition between raw materials: Petroleum is competitive with nat- 
ural fats as a source for detergents; coal is competitive with petroleum as a 
source of phthalic anhydride; petroleum is competitive with molasses for ethyl 
alcohol production. 

(d) Usual sales competition between companies: This is intensified by the 
interproduct, process and raw material competition. 

Chemical manufacturing competition is reflected by the fact that the 3 largest 
chemical producing companies account for a much smaller share of the industry 
volume than is the case with the 3 largest companies in many other industries. 
In 1953, total sales of these 3 companies amounted to about 17 percent of total 
chemical industry sales. 

Despite the various levels of competition in the manufacture of chemicals 
described above, the actual selling of chemicals is largely a matter of price 
and service competition. This is due to the fact that, in many areas and 
segments of the industry, various brands of a given chemical manufactured by 
different producers, are so similar as to be practically identical and interchange- 
able. Caustic soda is caustic soda; chlorine is chlorine. 


As a result of this similarity of competitive products, which is both natural 
and necessary in view of the nature and further uses of chemicals, price is the 
key to competition. Competitor A must meet the price of competitor B if he 
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expects to continue to compete with competitor B for all or part of the trade 
of customer X. Whatever dissimilarities of product exist in a developed and 
utilized chemical, they are not likely to provide a sound basis for Customer X 
to continue to pay to competitor A a higher price than he would have to pay to 
competitor B. 

This is not true to the same degree in key areas of competitive manufacturing 
where price competition is only one phase of competition. For example, the 
customer does not buy an automobile solely in terms of the cheapest price. He 
takes into account type, size, quality, style, trim, and all that goes into differ- 
entiating one automobile from another, as well as the price. The seller of one 
make of automobile or watch or radio must meet the competition of another 
maker of another type of that product by providing a comparable value, not the 
same price. 

Because of this characteristic of heavy emphasis on pure price competition 
which pervades much of the chemical manufacturing industry, any law or regu- 
lation that limits price competition in the sense of preventing competitor A 
from meeting the price of competitor B to customer X, dries up and inhibits 
the principal source of competition. It is the adjustment of a price by a manu- 
facturer to his competitors new price that both enables him to stay in business, 
gives price fluidity and flexibility, and avoids the price rigidity that represents 
a hardening of the competitive arteries. 


(2) Chemicals are sold ofttimes for further processing into a variety of products 


Some industries start with a number of raw and semi-finished materials to 
make a single product, like the automobile. Others take a single raw material 
like petroleum and make a number of end products out of it. But the chemical 
industry is much more complex. It works with virtually every kind of raw 
material—products of the mine, forest, and farm; and with almost every sub- 
stance occurring in nature, such as water, air, limestone, coal, sand, salt, sulfur, 
and petroleum. 

By combining and rearranging molecules found in nature, the industry makes 
hundreds of important basic and intermediate chemicals. These serve as build- 
ing materials for the nearly 8,000 different end chemicals which are currently 
being made commercially. 

Chlorine, ammonia, sulfuric acid and other chemicals have thousands of dif- 
ferent end uses in industry. For example, hydrazine, a chemical made from 
ammonia, plays several widely differing roles. It is a high energy fuel, found 
of use in propelling rockets. It is also the starting material for the manufacture 
of isonazid, a drug that has proved itself to be one of the major therapeutic 
agents in the control of tuberculosis. It is an important ingredient of soldering 
fluxes. Also of materials for retarding plant growth. 

As a consequence of the nature of the use of chemicals, the chemical industry 
is characterized by the high percentage of products which are sold directly to 
other manufacturers for further processing and composition with other ma- 
terials, chemical and otherwise, into new products, which in turn may be further 
processed through several different stages until the end processing is complete 
and the end product is put to use. Therefore, it is very difficulty for the manu- 
facturer-seller of, for example, a basic chemical, to know the competitive effects 
of a sale at a price to customer X lower than to his other customers in an 
effort to meet in good faith the price of a competitor. To assess the effects of 
the discrimination, he must evaluate not only the impact of the price advantage 
to customer X over the competitors of customer X in the various product lines 
in which customer X may use the basic material sold; he must calculate the 
impact down to the second tier of the customers of customer X and, perhaps, 
through a third or fourth tier. 

In this situation a manufacturer and seller of a basic chemical cannot know 
all the effect of his sales on competitive conditions of the consuming industries. 
It is impossible for him to determine with any degree of certainty whether the 
effect of the discrimination to meet in good faith the price of his competitor 
“may be substantially to lessen competition” as that phrase may be interpreted 
from time to time by various courts and tribunals. 

This is a far different situation from the one in which the end product manu- 
facturer sells to a distributor or wholesaler for resale, without change or further 
manufacture, at a price substantially below that used in selling other distribu- 
tors competing in the same area. While I would concur with many of the pre- 
vious witnesses who have testified that, even under those circumstances, a seller 
would have to proceed at his peril in meeting a competitor’s price because of 
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the uncertainty of the test proposed in S. 11, I submit that this peril is more 
abundantly acute for a manufacturing seller of a basic or intermediate chemical 
which is destined for further processing at one or more levels. 


(3) The high capital investment per worker and tmportance of transportation 
cost in the manufacture and sale of many chemicals and its consequences 


Research to improve processes for making old and new chemical products is 
constantly increasing the amount of capital invested per worker. Automatic 
and semiautomatic controls and the development of continuous processing have 
increased production in many segments of the industry. 

High productivity, made possible by expensive instrumentalized plants, has 
contributed to lower prices for many chemicals in contrast to other commodity 
prices which trended upward in the last decade. As an extreme example of 
heavy capital investment per worker, one recently constructed, specialized plant 
that employs only 30 for round-the-clock operations cost $16 million. The high 
capital investment per worker and the size of investment required for many 
processes means that the location of a large producing plant of a heavy chemical 
is likely to be an area of surplus production of that chemical. Hence, the man- 
ufacturing seller must reach out and compete in areas far removed from the 
plant location. This characteristic, plus the large cost factor of transporting 
bulk or heavy chemicals to a buyer has very great and special significance. I am 
informed that the ability to adjust the prices used so that a customer at some 
distance can obtain the product at the same price as one close by, even though 
the net return to the seller is less, by the employment of freight absorption 
and freight equalization practices, is most important to the preservation of hard 
competition between the producers of a given heavy chemical and the avoidance 
of local or regional monopolies. 

I know that this subject is a familiar one to the committee. It is pointed up 
here with particular relation to the sales by manufacturers of many of our 
country’s basic chemicals so that the committee will understand how important 
it is to competition in this area. Consequently, we request that this amendment 
or any amendment that may be passed to protect against improper price dis- 
crimination will be drafted and phrased in such a manner as to assure the con- 
tinued ability of these producers to compete in the fashion most capable of as- 
suring price competition and the avoidance of monopoly in the sale of manu- 
factured chemicals of many varieties. 

Time does not permit the development of other characteristics and facts con- 
cerning the chemical manfacturing industry that might be of interest to the 
committee in its most important deliberation of the proposed legislation. From 
the characteristics and facts already described I shall attempt to draw a few 
conclusions regarding the apprehensions of our industry concerning the legis- 
lative proposal before you. 


IV. EFFECTS OF S. 11 


(1) Lessening competition at manufacturer-seller level 


The prevalence of the practice of meeting competition in good faith in the 
selling of manufactured chemicals should be recognized for its importance as a 
preservative of the competitive tone of the manufacturing phase of that industry. 
This practice is one of several important factors that avoids and minimizes the 
price rigidity that would otherwise work to the overall disadvantage of the 
economy and, particularly, the ultimate consumer. 

Consider for a moment what happens when chemical manufacturer A meets 
the price of competitor B in good faith without simultaneously adjusting his price 
schedule to all other competing customers. First, the competing customer who 
receives the discrimination gets the advantage of a cheaper price which, in all 
likelihood, in whole or in part will be passed on down the line. Second, the other 
customers of manufacturer A soon get wind of the new price and pressures 
begin to develop to adjust the price schedule. If competitor B manifests interest 
in, not just the single customer which he is seeking to siphon off, but in the whole 
coterie of customers in the market, he will contribute to a serious consideration 
of some further adjustment. In any case the yeast is working and the price 
structure in the area is likely to be softened or shaken. The signal flag goes up 
for a sharp reassessment by manufacturer A of costs and expenses and further 
economies to determine whether there is room for justifying a lower price all 
around so as to counter the threatened invasion. 

Whatever the outcome, it would seem to be a good thing for the competitive 
tone of selling at the manufacturing level that competitor A was able to meet 
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the price of competitor B while he reconsidered his whole situation. Maybe the 
original price was the only true and good one. Maybe there was room for an 
adjustment downward. Maybe the disruption by the outsider, the shaking down 
of prices, is simply the way competition works, and the consumer receives the 
benefits. This is the process by which competitor A is put under severe pressure 
to cut costs or provide better service. It is also the way in which he can avoid 
being out out of that particular business and adding to the processes of concen- 
tration, oligopoly, or monopoly, as has already been fully developed by many 
previous witnesses in these hearings. 

The effect of any law or regulation that arrests the process described, however 
beneficial it may be to the assurance of a position by distributors or buyers at 
wholesale and retail, in itself may “be substantially to lessen competition or 
tend to create a monopoly.” I submit that, insofar as the chemical industry is 
concerned, the proposed change in law, even if it accomplished something bene- 


ficial for competition at the wholesale and retail level, would damage and lessen 
competition at the manufacturing level. 


(2) Creating additional uncertainty 


We fully recognize the laudable purpose of S. 11 to protect retailers and other 
merchandising concerns from the rigors of competition that may be damaging to 
the competitive structure of the distribution segment of our economy. However, 
we hope this committee and the Congress will refrain from enacting a law which 
will bring about a state of confusion whereby the best intentioned of chemical 
manufacturers must merely guess whether they can use the good faith meeting 
of a lower price as a competitive tool without being in violation of the law. 

It is not necessary to labor further the difficulties for businessmen and lawyers 
alike, no matter how carefully trained and adequately advised, to use the good 
faith defense under the new proposal without risking severe peril. It is simply 
a fact of life in the chemical industry that it is impossible to determine in ad- 
vance whether the effect of a price discrimination to meet in good faith the price 
of a competitor “may be substantially to lessen competition.” Because of the 
difficulties and uncertainties surrounding the day-to-day application of this test 
in not a few, but many, many situations where it arises, we believe we are not 
asking too much from our legislators to provide a law that can be applied with 
some certainty. 

The Robinson-Patman Act is already very difficult for the businessman to ap- 
ply for many reasons that have been developed at length in the record of these 
and related hearings. There are great differences concerning its interpretation 
in the courts from the highest level to the lowest district court, in the Federal 
Trade Commission, and among highly trained and specialized private counsel. 
If the present amendment is enacted to add substantially to this uncertainty, I 
submit, however worthy the objective, it represents undesirable legislative 
practice. 

The manufacturers of chemicals, like the manufacturers of many other com- 
modities, believe they are entitled to a law in a form so that they can understand 
what they are doing when they make a decision as to whether to meet a price 
or not without waiting for the long-term effects of meeting the price to determine 
whether they are to be treated as lawbreakers or to become defendants in substan- 
tial treble-damage actions. We submit that the confusion and uncertainty that 


would be introduced into the day-to-day conduct of business is an enirely suffi- 
cient reason for not enacting S. 11. 


(3) Beclouding legality of presently accepted freight absorption practices 


A third area of apprehension tn the chemical manufacturing industry is that 
the proposed law will becloud present freight absorption and equalization prac- 
tices that are legal under the law as presently applied. I am aware of the fact 
that members of the committee have expressed the view that this is not the case 
and have elicited on the record statements from two members of the Federal 
Trade Commission to this effect. This is helpful and commendable and an im- 
portant result of your hearings. But in view of the not infrequent phenomena 
of the courts ignoring or refusing to accept expressions in legislative history that 
are not reflected in the words of the law, and the changing points of view of 
members of the commission concerning the law, because of changes in the member- 
ship of a given commission or the development of a new point of view, we urge 
the committee not to rely upon the expressions in the record to date. We believe 
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that it would be much more desirable for the committee to assure by specific 
language in the statute itself that the legislative intent of the sponsors and the 


committee concerning presently legal freight absorption and freight equalization 
practices will be sustained by the Commission and the courts. 


Vv. CONCLUSION 


For the reasous stated above, we urge that the bill before you be not enacted 
because of its restrictiveness on competition at the manufacturer-seller level, 
and because there must be some better means of preserving competition and 
avoiding a monopoly in the distribution of products than restricting competition 
in their sale at the manufacuring level. 

If in fact there is a need for legislation in this area—if in fact some revision in 
the law is needed to encourage or protect the forces of competition at the retail 
and wholesale levels—then we respectfully submit that any such legislation 
should be carefully drafed to accomplish the desired result without having the 
collateral result of impairing the effectiveness of competition at the manufactur- 
ing level. We do not believe that the pending legislation meets these standards, 
and we therefore believe that it should not be enacted. 

Should the committee, after its deliberations, refuse to accept this as a general 
legislative principle and determine to limit further or remove the availability of 
the good-faith defense, we urge that the amendment which the committee ap- 
proves provide for selective applicability so as to exclude industries such as 
chemicals, where the special characteristics of the industry cause the overall 
public interest to be better served by hard price competition at the manufac- 
turer’s level than by price rigidity at the distributor’s level. 


Mr. Fow.ier. We have some concern in our association regarding 
these proposals, and I want to speak particularly here today about 
their impact on the chemical manufacturing industry. 

Senator Kerauver. Very well. 

Mr. Fowter. Our association is the largest and the only general 
chemical trade association in the United States. 

Senator Keravver. Does your association contain big chemical 


manufacturers, such as DuPont? 

Mr. Fowter. It does; yes, sir. 

Senator Kerauver. As well as the smaller ones? 

Mr. Fowter. Yes, sir. 

Senator Krerauver. How many of them are there, about? 

Mr. Fow.rr. There are about 150. And they represent something 
more than 90 percent of the productive capacity, as we estimate it, of 
the chemical industry. There are also some members from Canada. 

The size of the members is as varied as the products of chemistry 
itself. According to estimates of our staff, a little over one-third of 
the members of the association comes under the generally accepted 
category of small business. 

Senator Keravver. A little more than one-third? 

Mr. Fowtrer. One-third. 

Our basic position is that the association does not object to the 
principle, the basic principle, of the Robinson-Patman Act as it is 
generally andérstost But the association is concerned with the 
preservation of a workable concept of free competition in business 
and industry, and we believe that a law restricting the right to compete 
is not consistent with a wise public policy designed to preserve this 
system, unless it is sufficiently clear to the ordinary businessman so 
that he may avail himself of the right to compete in meeting the price 
of a competitor without being put in peril of becoming a lawbreaker 
by subsequent and unforeseeable events or effects. 
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Now, on this reasoning, and from the present information available 
to us concerning the effect of S. 11, the association respectfully urges 
that this proposal be rejected. 

Now, in order to avoid excessive duplication of many detailed legal 
analyses that have been submitted to the committee, I am going to 
forego any comment on the law. 

I do want to speak very briefly to emphasize the impact of the bill 
on manufacturers as distinct from wholesalers and retailers. This 
is a natural concern of the association, because, as its name indicates, 
all our members are engaged in the actual manufacture of chemicals. 

We, therefore, urge the committee to examine carefully the effect 
of the bill on competition between those who manufacture and sell 
as well as the competition between those who buy merchandise for 
resale in its acquired form. 

Both are admittedly vital segments of the economy, and the preser- 
vation of effective competition in one segment should not be sacrificed 
at the expense of the other. 

The manufacturing chemists realize that the legislation proposed 
is designed to deal with what undoubtedly is a very real problem at 
the retail and wholesale level in our economy, and we urge that you 
exhaust every effort in trying to meet this problem and solve it by a 
method that will not prove disruptive and damaging to competition 
at the manufacturers’ level. 

Now, I know you have heard from a great number of representatives 
of various manufacturers, and having heard some of their presenta- 
tions dealing with the legal and practical difficulties that the proposed 
legislation would create for the manufacturers generally, I shall limit 
my presentation to an effort to inform the committee of some of the 
facts and characteristics of the chemical manufacturing industry so 
that you may understand how the legislation will affect that particular 
segment of the economy. 

Now, we have tried in the statement, beginning on page 4, to outline 
some of the characteristics of the industry that are of significance in 
assessing this legislation. The character of the competition in the 
industry is the first point. There are few of the nearly 8,000 chemicals 
regularly produced in the United tates that cannot be made from 
alternate raw materials or by different processes. This makes for 
keen competition among the chemical companies. None has processes, 
equipment or raw material resources for making any major propor- 
tion of these chemicals taken as a whole. There is increasing forei 
competition in many chemical materials and products. Research for 
more efficient processes and cheaper raw materials militates against 
exclusive control over a product or market for long. 

Now, we have detailed here in the written statement the levels at 
which competition occurs, in addition to the usual sales competition 
between companies making a product by the same process and from 
the same raw materials. 

Despite the various levels of competition in the manufacture of 
chemicals, the actual selling of many chemicals is largely a matter of 
price and service competition. This is due to the fact that in many 
areas and segments of the industry, various brands of the chemicals 
manufactured by different producers are so similar as to be practically 
identical and interchangeable. 
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Several illustrations commonly come to mind. Caustic soda is 
caustic soda. It is hard to distinguish between the individual brands. 
And chlorine is chlorine, and many of the products are homogeneous. 

As a result of this similarity of competitive products, price is the 
key to competition, and competitor A must meet the price of com- 
petitor B if he expects to continue to compete with competitor B 
for all or part of the trade of customer X. 

Whatever dissimilarities of product exist in a developed and com- 
monly utilized chemical, they are not likely to provide a sound basis 
for customer X to continue to pay competitor A a higher price than 
he would have to pay to competitor B. 

Of course, if there is a new product or a new development, there is 
for a period of time an opportunity to sell on the basis of some special 
feature. But as soon as the competition catches up and the product 
becomes well known, well developed and commonly utilized, you get 
back to a price competition and a severe competition pattern. 

Because of this characteristic of heavy emphasis on pure price com- 
petition which pervades much of chemical manufacturing, any law 
or regulation that limits price competition in the sense of preventing 
competitor A from meeting the price of competitor B to customer X, 
dries up and inhibits the principal source of competition. It is this 
process of adjustment of a price by a manufacturer to his competitor’s 
new price that both enables him to stay in business, gives price fluidity 
and flexibility to the price patterns in the industry, and avoids the 
price rigidity that represents a hardening of the competitive arteries. 

Now, the second characteristic I would like briefly to mention is— 
and this is very important for one feature of the argument that has 
been presented often here—that chemicals are sold ofttimes for further 
processing into a variety of products. I will omit the factual dis- 
cussion of why and how that is true, and simply observe that as a 
consequence of the nature of the use of chemicals, the chemical in- 
dustry is characterized by the high percentage of products which are 
sold directly to other manufacturers for further processing and com- 
position with other materials, chemical and otherwise, into new prod- 
ucts, which in turn may be further processed through several different 
stages until the end processing is complete and the end product is 
finally put to some use. 

Now, that makes it very difficult for the manufacturing seller of 
a basic chemical, for example, to know what the competitive effects 
of a sale at a price to customer X lower than to his other customers in 
an effort to meet in good faith the price of a competitor, will be. 

To assess the effects of the discrimination, he must evaluate not only 
the impact of the price advantage that customer X might receive 
over the competitors of customer X in the various product lines in 
which customer X may use the basic material ; the seller must also cal- 
culate the impact down to the second tier of the customers of customer 
X, who might in turn process them, perhaps down through a third and 
fourth tier. 

If time permitted, I would give illustrations of that in terms of 
concrete products, but to save time, I will pass it. 

In this situation, a manufacturer and seller of a basic chemical 
cannot know all the effect of his sales on competitive conditions of 
the consuming industries. It is impossible for him to determine with 
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any degree of certainty whether the effect of the discrimination to 
meet in good faith the price of his competitor “may be substantially 
to lessen competition,” as that very flexible phrase may be inter- 
preted from time to time by courts and tribunals. 

Now to mention briefly the third characteristic of the industry that 
is of particular importance for this ee, the high capital in- 
vestment per worker and importance of transportation cost, now the 
high capital investment per worker and the size of the investment 
required for many processes mean that the location of a large pro- 
ducing plant, say, for example, of a heavy chemical, is likely to be 
an area of surplus production for that chemical. 

Hence the manufacturing seller must reach out and compete in 
areas far removed from the plant location. This characteristic, plus 
the large cost factor of transporting bulk or heavy chemicals to a 
buyer, has a very great and special significance. 

I am informed that the ability to adjust the prices used so that a 
customer at some distance can obtain the product at the same price as 
one close by, even though the net return to the seller is less, by the em- 
ployment of freight-absorption and freight-equalization practices, is 
most important to the preservation of hard competition between the 
producers of a given heavy chemical and the avoidance of local or 
regional monopolies. 

Senator Kerauver. What do voucall a heavy chemical? 

Mr. Fow.er. Well, chlorine would be an example, or caustic soda. 
They are those chemicals that take really a high investment per 
worker that are produced in large volume. Sulfuric acid, caustic soda, 
chlorine, hydrochloric acid, nitric acid, benzine, ethanol, methanol— 
those are some of the examples. 

Since this subject has been discussed on various occasions in terms 
of its industrial application, most recently by the preceding witness, 
I will only mention here that it is a very important consideration, 
freight absorption, to the chemical industry. 

Senator Keravver. In other words, you need freight absorption in 
order to do that ? 

Mr. Fow er. To compete over a broad scale and avoid local and 
regional monopolization. 

Senator Krrauver. Did the chemical industry stop absorbing 
freight in 1948? 

Mr. Fowter. I am not familiar, Senator. We were not counsel to 
the industry at that time, and I am not able to give you a satisfactory 
answer on that. 

Now briefly to summarize the effects of S. 11 in view of the charac- 
teristics I have pointed to and the particular apprehensions the in- 
dustry has about this proposal, first we fear that there will be as a 
consequence of the bill a lessening of competition at the manufacturer- 
seller level. We think that the prevalence of this practice of meeting 
competition in good faith in the selling of manufactured chemicals 
should be recognized for its importance as a preservative of the com- 
petitive tone of the manufacturing phase of that industry. 

This practice is one of several important factors that avoids and 
minimizes the price rigidity that would otherwise work to the overall 
disadvantage of the economy, and particularly the ultimate consumer. 

I will omit the discussion of the concrete example of how the eco- 
nomic process we think works and what the consequences from the 
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practice of trying to meet competition in good faith for an individual 
sale would be. 

It does tend to provide a tonic to competition at the manufacturer- 
-eller level, as set forth fully in the statement. 

But we draw a conclusion that the effect of any law or regulation 
that arrests this process described, however beneficial it may be to the 
assurance of a position by distributors or buyers at wholesale and re- 
tail, in itself may be solstantially to lessen competition or tend to 
create a monopoly. 

And I submit that, insofar as the chemical industry is concerned, 
it would be our view that the proposed change in the law, even if it 
accomplished a great deal that would be beneficial for competition at 
the wholesale and retail level, would damage and lessen competition 
at the manufacturing level. 

Then the second consequence of the bill which can be inferred, as 
has been labored here, is the creating of additional uncertainty. It is 
a sumple fact of life, we believe, that insofar as the chemical industry 
is concerned, with the common practice of selling to other manufac- 
turers for further processing, that it would be impossible to determine 
in advance whether the effect of a price discrimination to meet in good 
faith the price cf a competitor may be substantially to lessen competi- 
tion. 

Now I am not referring, Mr. Chairman, to the legal discussions 
about legal differences of view on that subject. I am referring to 
the difficulty one would have of predicting factually what the con- 
sequences would be at the time of a sale. 

Because of these difficulties and uncertainties surrounding the day- 
to-day application of this test in not a few situations, like a merger 
situation under section 7 or an exclusive-dealing situation under sec- 
tion 3 of the Clayton Act, but in the day-to-day pricing practices of a 
company, we believe we are not asking too much to ask that any law 
provided be one that can be made with some certainty. 

Now the third apprehension precluding legality of present freight- 
absorption practices: I am aware of the fact that several days ago 
members of the committee expressed a view that this is not the case, 
and that you elicited on the record statements from members of the 
Federal Trade Commission to the effect that the presently legal prac- 
tices of freight absorption would not be changed. That is very help- 
ful and commendable, and I think it is an important result of these 
hearings. 

But in view of the not infrequent phenomenon of courts ignoring 
statements in the legislative history of a given piece of legislation that 
are not reflected in the words of the law, and in view of the possibility 
of changing view of members of the Commission due to a change in 
the constituency of the Commission, we urge the committee not to rely 
on expressions in the record today, and believe it would be more 
desirable for the committee to assure by specific language in the statute 
itself that its legislative intent concerning presently legal freight 
absorption and freight equalization practices would be sustained by 
the Commission and the courts. 

In conclusion, for the reasons we have stated, we urge that the bill 
before you be not enacted because of its restrictiveness on competition 
it the manufacturer-seller level and because there must be some better 
ineans of preserving competition at the retailer level or at the distribu- 
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tion level than restricting competition in their sale at the manufactur- 
ing level. 

Ve do not believe the pending legislation meets that standard, and 
we therefore believe it should not be enacted, Should the committee, 
after its deliberations, refuse to accept this as a general legislative 
principle or be unable to devise general treatment that would meet the 
problem and determine to limit further or remove the availability of 
the good-faith defense, we urge that the amendment that the com- 
mittee approves provide for some measure of selective applicability so 
as to exclude industries such as chemicals, where the special charac- 
teristics of the industry cause the overall public interest to be better 
served by hard price competition at the manufacturer’s level than by 
price rigidity at the distributive level. 

Thank you very much, Senator. 

Senator Kerauver. Thank you very much, Mr. Fowler. That is a 
very well prepared statement you have submitted to us. 

Mr. Cotzins. Could I ask a question, Mr, Chairman ? 

Senator Kerauver. All right, Mr. Collins. 

Mr. Coitins. How large a membership do you have in the Manu- 
facturing Chemists’ Association ? 

Mr. Fowirer. Approximately 150 members. 

Mr. Cottrins. Are any of the major oil companies members of the 
Manufacturing Chemists’ Association ? 

Mr. Fow.rr. Yes; some who have separate chemical operations that 
are a part of the major company. They will be a member. For 


example, Standard Oil of New Jersey has an affiliate or a division 
called the NJ Co., which is engaged in chemical manufacturing. The 


NJ Co. would be a member of the association. Perhaps other ex- 
amples could be given. 


Mr. Couurs. And there are other subsidiaries also of some of the 
majors which would be in this? 

Mr. Fow rer. Yes. For example, it is also true of steel. United 
States Steel has now a chemical manufacturing operation, and in that 
sense United States Steel is a member. 

Mr. Cotirns. How about Du Pont? 

Mr. Fowxer. Du Pont is, of course, one of our members, majorly 
engaged in chemical manufacture. 

Mr. Coxiins. Thank you. 

Senator Kerauver. Mr. Fowler, what percentage of the chemical 
industry is sold by a trade name rather than just by the commodity ? 

Mr. Fowter. Oh, I think perhaps, Senator, my impression would 
be—it is just an impression because I do not have a precise feel of that 
situation—but my impression is, the great bulk of it would be sold 
under a trade name or a brand name. 

Senator Kerauver. On things sold under a brand name or trade 
name, it is rather difficult, since that is not exactly like something that 
is sold under another brand name. 

Mr. Fowter. It does not necessarily follow. The difference may be 
primarily between brand names. Undoubtedly the sellers will try to 
develop quality differentiation or grade differentiation and make 
something of it. But, I think, as a practical matter, in many of the 
chemical products, there is an interchangeability of use. A buyer 
can buy a brand, say A, and use in his process today, and brand B 
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tomorrow, or perhaps buy from two manufacturers different brands 
and still be able to employ them in a common use. 

There is a good deal of that. Of course, as indicated in my com- 
ments, research and development is an extremely important factor in 
this industry. New products are coming out all the time. There 
are variations either in the method of their manufacture or in their 
qualities and characteristics. A new product will for a period of 
time have a quality advantage or a particular advantage for a grou 
of buyers. In time, however, competition catches up with that devel- 
opment, and you have a fairly standardized product. 

There are some lines, of course, in which there are very, very real 
differences in which quality competition or product differentiation 
provides a basis for selling in addition to price competition. 

In general terms, it is not the kind of competition as, for example, 
you have in the automobile business or in the electric applicance busi- 
ness, with different types, different models, different style appeal, vari- 
ous special features in which the competitor tries to provide, not a 
product at the same price, but a comparable value, taking into account 
these other factors. 

Senator Kerauver. All right. Thank you, Mr. Fowler. 

Mr. Howrey and Mr. McDaniels, I did not realize we had stayed 
here until 7 o’clock. I thought it was about 5 o’clock. 

Would you rather testify this afternoon, or tonight, or tomorrow ? 

Mr. Howrey. I think I would like to testify right now. I can do 
it in a very few minutes. 

Senator Kerauver. All right, sir. 

Mr. Howrey. I do not want to keep you from an important dinner 
engagement. 

Senator Krerauver. No, I am sorry. I did not realize it was so 
late. I apologize to everybody. 

You come around, then. 

Mr. Howrey. Thank you. 

Senator Kerauver. We are glad to have you with us, Mr. Howrey. 

Mr. Howrey. I am delighted to be here. I have been here all day, 
and it has been very interesting indeed. 

Senator Keravver. I hope you got paid for staying here all day. 

Mr. Howrey. No. I am acting in what some lawyers call a pro 
bono publico capacity. 

Senator Kerauver. I see. That is bad. 


STATEMENT OF EDWARD F. HOWREY, CHAIRMAN OF THE COM- 
MITTEE ON THE FEDERAL TRADE COMMISSION, ANTITRUST 
SECTION, AMERICAN BAR ASSOCIATION 


Mr. Howrey. For the record, my name is Edward Howrey, and I 
have been asked by Fred E. Fuller, who is chairman of the antitrust 
section of the American Bar Association, to appear here today and 
present the views of that section. 

TI am chairman myself of the Committee on the Federal Trade Com- 
mission of that section. 

These bills, that is, S. 11 and H. R. 1840, would, in my opinion, 
make a law violator out of every businessman in America who buys 
and sells goods. 
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They would, for all practical purposes, that is, the bills would, for 
all practical purposes, make it unlawful for a seller to lower his price 
to meet the equally low price of a competitor even when this is done 
in — faith. 

uch a prohibition, if enforced, would promote a one-price system 
in every industry which, of course, is the antithesis of the Sherman 
Act and the antithesis of the basic competitive philosophy. 

But the fact is—and I am almost certain that this is a fact—that 
a prohibition of this type cannot possibly be enforced or complied 
with in our dynamic economy. 

_ If a seller wants to live and remain in business he must be competi- 
tive. He must meet the competitive prices. 
_ The proposed bills make this illegal where the result may be to 
injure competition. 

This is merely another way, and a very adroit way, I must admit, 
of saying that it cannot be done in any case. For whenever two sellers 
compete for a customer’s patronage, one gets the business and the other 
loses it. The one who loses it is injured, but such an injury, where the 
successful competitor acted in good faith and not in a predatory 
manner, has always been considered one of the necessary and inevitable 
consequences of our competitive system. 

The purpose of H. R. 1840 and S. 11, as I understand it, is to over- 
rule the Supreme Court’s decision in the Standard of Indiana case, 
which reaffirmed the centuries-old doctrine that sellers may meet the 
lower prices their competitors are offering their customers. 

It has been suggested that this decision would weaken the Robinson- 
Patman Act and was inimical to small business. I think the contrary 
is true. The small-business man, as well as the medium or large, must 
meet, competition in order to survive. This is true of the producer, 
the distributor, the wholesaler, and the retailer. 

If a small producer in a rural area, for example, were to be pre- 
vented from absorbing freight—and I would like to stop there, if I 
may, Senator, and say that absorbing freight on an individual basis 
is merely a phrase that is used for lowering the price. If you sell on 
a delivered price basis, or if you sell with freight allowed, it does not 
make any difference whether you take it off the freight or off the price 
of the commodity. You lower the price to meet competition. 

And I am sure—I was not here when Judge Gwynne and Bill Kern 
testified—but I would believe that they were talking probably about 
basing points or some other system. 

But an individual freight absorption is simply another way of say- 
ing that you lower your price to meet competition. 

So, with that being the case, if I may go on with my example, if a 
small producer in a rural area were to be prevented from absorbing 
freight and meeting his competitor’s price in the city where the de- 
mand exists, he would be driven out of business. And you will re- 
member in the old days of the National Bituminous Coal Commission 
the Government set up all coal prices based on freight rates. The coal 

roducer in Princeton, Ind., was allowed to absorb freight or lower 
his price to meet a coal producer located near Chicago, so that he 
could get into that market. 

So that is a long-time, recognized practice, ever since the law of 
merchant, the proper thing to do. 





TO AMEND SECTION 2 OF THE CLAYTON ACT 447 


Senator Keravver. Excuse me. How much longer will your state- 
ment take ¢ 

Mr. Howrey. I have only one more page. 

Senator Keravver. I think that I might miss this vote downstairs. 
So I will go right down. With your permission, will you cease and 
desist here for about 15 minutes? 

Mr. Howrey. I do not want to keep you. If you want me to come 
back tomorrow or another day, I will be delighted to do it. 

Senator Keravver. No. I would rather you just finish up tonight. 
I will be back. 

Mr. Howrey. Fine. 

(A short recess was taken.) 

Senator Keravver. All right, Mr. Howrey. 

Mr. Howrey. If a small producer in a rural area, for example, were 
to be prevented from absorbing freight and meeting his competitor's 
price in the city where the demand exists, he would be driven out of 
business. The man with the freight rate advantage would be granted 
a monopoly in his area by operation of law. 

If he were a large producer with several plants located in different 
areas, his monopolistic advantage would thus be multiplied as against 
the smal] producer with one plant. 

To deny businessmen the right to compete in this manner would be 
to require every buyer to purchase from the closest supplier and to 
limit each seller to those customers located closer to his plant than to 
the plant of any other seller. 

Permitting competitive freight absorption, on the other hand, so 
that a seller may meet the lower price of a more favorably located 
competitor, gives buyers a greater number of suppliers competing for 
their business and gives sellers a greater number of potential cus- 
tomers. This, I submit, is the essence of competition. 

The small retailer or wholesaler, more than any other type of seller, 
must be quickly responsive to competitive pricing. How long can the 
store across the street or the filling station in the next block retain its 
customers if it fails to meet competitive prices ? 

And if I may stop there just a moment, I think there was some 
suggestion this morning that the Robinson-Patman Act applied to 
only sales for resale, which is the impression, and that therefore it 
would not apply toa retailer. But the very statutory words read, “For 
consumption, use, or resale.” So if interstate commerce is involved, 
I submit that it applies to a sale to a consumer in the same way that 
it would to a sale for resale. 

Our free-enterprise system, unlike the cartel systems of other coun- 
tries, requires competition in all areas. In fact, our whole theory of 
trade regulation is based upon the existence of competition in every 
market. If such regulation is to remain effective, a seller must be 

ermitted, when acting fairly and in good faith, to meet the equally 
ow price of a competitor. 

In my concluding paragraph, if I may be so bold as to give political 
advice, I think that it is bad politics; it is bad economics and bad 
social policy to pass a law that in my judgment will not and cannot 
be observed by the majority of the people to which it applies. 

Thank you very much. 

Senator Keravuver. Mr. Howrey, is the freight or transportation ab- 
sorption problem the main objection that you see in this legislation ? 
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Mr. Howrey. No. I use the words “freight absorption” simply as 
another way of saying you are lowering your price to meet com- 
petition. 

Senator Kerauver. Suppose you do not say that. 

Mr. Howrey. All right. 

Senator KEravuver. Suppose you say that there is a real distinction 
between just an outright lowering of price and an absorbing of freight 
to sell on equal terms. Then would that be your main objection to 
this bill? 

Mr. Howrey. My difficulty, Senator, is that I cannot say that. 
Assuming that the seller sells, freight allowed, or has a delivered price, 
his price is made up of various items. It is made up of the manu- 
facturing costs; it is made up of varied distribution costs and delivery 
costs. 

Now, where you are selling a heavy product, where the delivery cost 
is an important item in the price, like brick or coal or things like 
that, the phrase has grown up, “Well, we will absorb freight to meet 
competition because the railroad rates have always been fixed upon 
that basis. When the Government fixed coal prices, they always fixed 
it.” 

So it is just another phrase, as far as I am concerned, for saying 
“we are lowering our price to meet competition.” 

The difficulty that i have is that I cannot say whether it is. 


Senator Krerauver. Mr. Howrey, let us take it another way around. 
From your long experience on the Federal Trade Commission as a 
member and as Chairman, do you know of any complaint that has been 
brought on the basis of price discrimination in violation of the 
Robinson-Patman Act which was based upon price differential as a 


result of freight absorption ? 

Mr. Howrey. Well, I think the Staley case involved freight, but it 
involved a freight-equalization program. In some cases they absorbed 
freight and in some cases they had phantom freight. So it depends on 
which particular 

Senator Kerauver. That was a basing-point case. 

Mr. Howrey. Well, I think it involved both freight absorption and 
phantom freight, depending on where your plant was located. It was 
freight equalization. 

Senator Kerauver. Well, let us just take the way it is operating 
now. I am not assuming it is legal, but a manufacturer here competes 
with a manufaturer in Pittsburgh for sales in Chicago by absorbing 
the freight from here to Chicago, and thereby equalizing himself with 
the lesser freight absorber by the manufacturer in Pittsburgh. That 
is what you say he has to do in order to meet the competition that he 
has? 

Mr. Howrey. Yes. He either has to just lower his price or he has 
to absorb freight or absorb some manufacturing costs or distribution 
costs or delivery costs. 

Senator Krerauver. Do you know of any complaint ever issued by 
the Federal Trade Commission based upon that set of facts, that is, 
where freight absorption alone, or where freight absorption was the 
major or leading part of the basis of the charge of the Federal Trade 
Commission of price discrimination ? 





TO AMEND SECTION 2 OF THE CLAYTON ACT 449 


Mr. Howrey. Yes. I think I could give you some. They had some 
other issues. I think all of these brick and tile cases, Structural Clay 
Products Institute, Brick & Tile Corp., Virginia Clay Products, and 
half a dozen of those cases—— 

Senator Kerauver. Weren’t they all conspiracy cases? 

Mr. Howrey. No. They were consent orders, and they involved 
collusive elements. But I think they also involved a charge of price 
discrimination, and the price discrimination involved there would be 
freight absorption or lowering prices, whatever you want to call it. 

If you will let me look them up, I will be glad to see if I can find 
some and submit them for the record. 

Senator Keravuver. I would be glad if you would, because I would 
like to know. 

Mr. Howrey. I would be very glad to. 

Senator Krerauver. I have been advised, and I so understand, that 
actually no order has ever been issued anywhere in a freight absorp- 
tion case unless there was some kind of conspiratorial arrangement. 

Mr. Howrey. I do not know how you can say that. I do not know 
how can you distinguish freight absorption from lowering price. 

As I say, price is made up of several items, and freight absorption, 
in my opinion, has just become a colloquialism for the phrase “lower- 
ing your price to meet competition.” 

Mr. Sretry. Doesn’t it depend on how you invoice, Mr. Howrey ? 

Mr. Howrey. Not necessarily. Lots of people will have a delivered 
price without showing the freight on the invoice. But supposing you 
do show it on the invoice. That is part of the delivered price, and 
if you take half of that off or take half the manufacturing costs, I 
personally use the term “freight absorption,” because it is descriptive. 

Now, you never use the term “freight absorption” in a consumer 
commodity, say, of toothpaste or something like that, because freight 
is not a big item. But take in various industries where they have a 
delivered price; they do not show the freight separately and they do 
not show it per delivery. They just treat it as a unit cost, just as they 
would advertising cost and allocate it over the units, as so much per 
unit of goods. 

Mr. Seetry. You would 

Mr. Howrey. I think freight absorption, when you do it on an indi- 
vidual basis, is simply another way of saying you have lowered your 
price to meet competition. 

Mr. Seeiey. Mr. Howrey, where the action of a seller engaging in 
price discrimination is such that it results in probable injury to the 
competitive system, would you agree that it is more important for the 
Government to protect the competitive system than it is to give a seller 
a right to discriminate to meet competition? 

Mr. Howrey. I cannot answer your question just the way it is stated, 
because there are too many ifs in it. Now, if it is predatory, if it is 
the old historical pattern where a company lowers it prices for the 
purpose of capturing a market or driving competitors out of business— 
where they used in the old days to go into a certain area, we will say, 
in my State of Iowa, and they would say, “We will lower our prices 
here to less than cost, and we will get hold of that market and we 
will raise our prices,”—that, I think, is terrible, and certainly, it is 
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condemned not only under the Robinson-Patman Act, but the Sher- 
man Act, and it should be condemned under every act. 

Now, if it is simply a question of two sellers acting in good faith 
fighting for the same business and one gets it and the other loses it, 
that is the very signpost of the competitive system. That is how our 
economy has grown and become great, because 2 aggressive sellers 
went after the business and fought for it and 1 got it and 1 lost it. 
That is one of the inevitable consequences of our competitive system. 

Senator Kerauver. Thank you very much, Mr. Howrey. 

Mr. Howrey. Thank you. 


Senator Kerauver. We appreciate your contribution. 
Mr. McDaniels? 


(No response. ) 
Mr. Srevey. Is Mr. McDaniels here? 
(No response. ) 


Senator Kerauver. He is counsel for the Radio-Electronic-Televi- 
sion Manufacturers Association. 


Are there any other witnesses that are slated to be heard that we 
have not heard ? 


(No response. ) 


Senator Kerauver. If nobody has anything else to say this after- 
noon, I guess we will close shop. 

We will put in the record a statement of Mr. E. M. Norton, secreta 
of the National Milk Producers Federation, in which he says that 
his organization opposes the enactment of the bill. 

(The prepared statement of Mr. Norton is as follows:) 


STATEMENT OF BE. M. Norton, SECRETARY, NATIONAL MILK PropucEeRS FEDERATION 


The National Milk Producers Federation is a national farm organization. It 
represents approximately half a million dairy farmers and the dairy cooperative 
associations which they own and operate and through which they act together 
to process and market at cost the milk and butterfat produced on their farms. 

Dairy cooperatives represented by the federation are engaged in the processing 
and marketing of practically every form of dairy product produced in substan- 
tial quantities in the United States. In some cases, cooperatives own and operate 
central federated sales agencies through which they sell their products in many 
markets. 

Dairy products such as butter, cheese, evaporated milk, and nonfat dry milk 
solids are sold on a nationwide scale, and some are shipped and sold in markets 
far removed from the area of production. These products must compete, in 
each market they enter, with locally produced products and with products from 
other areas. This they cannot do effectively unless the right to meet competitive 
prices in any market remains unhampered. 

These matters were considered by our members at our annual meeting held 
last November in Los Angeles and the following resolution was adopted : 

“We favor legislation which would remove any doubt under the Robinson- 
Patman Act as to the right of a dairy cooperative to sell its products at competi- 
tive prices in any market, We also believe that cooperatives should be free to 
establish in good faith uniform delivered prices or uniform zone prices for 
the sale of their products.” 

The present law recognizes the right to meet competitive prices. At the same 
time, it safeguards the right against abuse. This defense against a charge of 
price discrimination is limited to actions taken in good faith and to prices which 
meet, but do not undercut, an equally low price of a competitor. We do not 
contend that the defense should extend to meeting a known unlawful price of a 
competitor nor that it should be used as a cloak for a conspiracy or combination to 
restrain trade, create a monopoly, or discriminate in prices. But we would not 
want to see the defense so limited that it would have no practical value. 
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We are concerned about the possible adverse effect which 8. 11 or H. R. 1840, 
if enacted, might have on the right of cooperatives to meet competitive prices in 
good faith. We are unable to predict accurately the extent to which this change 
in the law, as it might be finally administered, interpreted, and applied, would 
limit this necessary defense. 

We do know that the present law, prior to the Supreme Court decision in the 
Standard Oil Co. case, was interpreted to deny the defense in cases where there 
was or might be an injury to competition even at a level below that at which the 
challenged sale was made. The Supreme Court noted in its opinion that under 
such an interpretation the defense “would have such little, if any applicability 
as to be practically meaningless.” 

Since one of the objectives of the legislation before the committee is to offset 
the Supreme Court decision, we fear the new law would be so interpreted and 
applied as to destroy the practical and effective value of the defense of meeting 
competition in good faith. 

In view of the foregoing, it is our opinion that this legislation would hamper 
the effective nationwide merchandising of dairy products by cooperatives, and we 
therefore oppose its enactment. 


Senator Keravuver. We will recess until 9:30 a. m., tomorrow in 
room 457, at which time Mr. Chaffetz will testify, along with Mr. 
toss. 

(Whereupon at 7:25 p. m., the subcommittee recessed to reconvene 
at 9: 30a. m., Saturday, June 30, 1956.) 
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SATURDAY, JUNE 30, 1956 


Untrep States SENATE, 
SvuBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
457, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senator Kefauver (presiding). 

Also present: Joseph A. Seeley, assistant counsel, and Thomas B. 
Collins, professional staff member. 

Senator Kerauver. Mr. Chaffetz and Mr. Ross. 


STATEMENT OF HAMMOND E. CHAFFETZ, COUNSEL, STANDARD 
OIL CO. (INDIANA) 


Mr. Cuarrerz. If it is agreeable with you, I will start off and Mr. 
Ross will join me. My purpose is to cover the facts of the Standard 
Oil Detroit case briefly, first, and then to have Mr. Ross make some 
comments on statements that have been made in this record by pro- 
ponents of the bill and to tell you as best we can how S. 11 is likely 
to affect the oil industry. 

Senator Keravver. All right. 

Mr. Cuarretz. Thank you. 

Senator Keravuver. Mr. Chaffetz, you list here in your statement 
that you are a member of the law firm of Kirkland, Fleming, Green, 
Martin, & Ellis. Is that of— 

Mr. Cuarretz. Chicago and Washington. 

Senator Keravuver. Mr. Chaffetz, how do you want to proceed? 
Do you want us to print your statement in the record in full? 

Mr. Cuarrerz. If you will, sir. 

Senator Keravuver Without objection we will print your statement 
in the record in full and then you may proceed in your own way. 

(The prepared statement of Mr Chaffetz is as follows:) 


STATEMENT OF HAMMOND E. CHAFFETZ ON BEHALF OF STANDARD Ort Co. 
(INDIANA) IN OPPOSITION TO H. R. 1840 anp S. 11 AND IN Support or S. 780 


Mr. Chairman and members of the subcommittee, my name is Hammond BE. 
Chaffetz. I am a member of the law firm of Kirkland, Fleming, Green, Martin, 
& Ellis which has represented the Standard Oil Company of Indiana in the 
litigation with the Federal Trade Commission on which S. 11 is largely predi- 
cated. I argued the case orally for Standard before the Federal Trade Com- 
mission in 1952 and again this year before the Court of Appeals for the Seventh 
Circuit in Chicago. 

My purpose in being here today is simply this: We have prevailed in the 
courts where we were afforded a fair opportunity to present the true facts of 
the case. We believe that on the true facts there can be no doubt as to the real 
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merit of our case. But before the Congress the facts have been unmercifully 
twisted and distorted. I, myself, wouldn’t dare defend the case if the facts were 
what they’ve been misrepresented to be in testimony before congressional com- 
mittees. Too many people talk freely about the case without reading the record 
or knowing anything about the case. 

This committee and the Senate are entitled to know the true facts. From state- 
ments that he has made it is doubtful that Senator Kefauver correctly under- 
stands the facts of the case and I believe he in particular will want to be in- 
formed about them before this bill goes any further. Only then, it seems to us, 
can you gentlemen judge whether you would seriously consider overturning the 
decision of the courts. 

The dedicated proponents of this bill may have placed themselves in some- 
what of a dilemma. If the bill is aimed only at the kind of situation that the 
Standard Oil case has falsely been represented to be, then that case on its true 
facts won’t be affected at all. The truth is that the Congress is confronted 
with a Trojan horse situation. In order to get their bill enacted, the proponents 
have dressed it up in pious sounding language and have drawn a series of horror 
pictures to depict what they say is the bill’s objective. But the proponents’ real 
hope, which those who are familiar with the history of this matter well known, is 
exactly the same as that of the proponents of the original Patman bill—to rule out 
the meeting of competition defense entirely. At least the original Patman bill 
was frank about this—it left out any meeting of competition provisions. The 
proponents of the original Robinson-Patman Act has to accept the present meet- 
ing of competition proviso in order to get their bill enacted. It will take another 
20 years of litigation before the businessman of this country will know whether 
S. 11 has the devious reverse meaning which its drafters hope it will have or 
whether it will have some very different meaning that many Members of Con- 
gress have been led to believe that it has. 

It is my purpose to present the uncontroverted and documented facts of record 
in order to dispel the false impressions which have been created by the testimony 
of other witnesses whose familiarity with the Standard Oil case is obviously 
slight or nonexistent. 


WHAT THE CASE IS NOT ABOUT 


Before exploring the facts of the Standard Oil case with you, let me emphasize 
what the case is not about. The case does not concern any so-called squeeze 
of its smaller competitors by a large firm’s discriminatory pricing tactics. Noth- 
ing of the kind has ever been charged by the Federal Trade Commission. This 

ase likewise has no relation to any so-called subsidies to selected dealers for 
the alleged purpose of setting off retail price wars. Nothing of the kind has ever 
been charged by the Federal Trade Commission. Finally, this case does not 
involve any so-called retaliation by sellers in quoting illegal price cuts to match 
other sellers’ illegal price cuts so as to “fight fire with fire.” The Court of Appeals 
opinion of May 3 remarked in this connection that “there is no finding, no con- 
tention, and not even a suspicion but that the competing prices which petitioner 
met were lawful.” * 


THE SINGLE PERTINENT ISSUE 


The simple pertinent legal issue in the Standard Oil case is whether Standard 
violated the Robinson-Patman Act by granting in self-defense a small reduction 
per gallon from its otherwise uniform dealer price in Detroit for the sole purpose 
of retaining four customers who had been persistently solicited by competitors 
with lawful offers of equally low or even lower prices for comparable gasoline. 
These are the only price reductions which were questioned by the Federal Trade 
Commission. And it was these price reductions to four specified customers 
which have been found legal by the Court of Appeals as having been granted to 
meet competition in good faith and solely to retain a customer. 


STANDARD DEPARTED FROM ITS UNIFORM DEALER PRICES IN ONLY FOUR INSTANCES 


The record in the case is clear that Standard sold gasoline invariably at its 
uniform tank-wagon price to its 358 dealer customers in Detroit, Mich.—except 
in 4 sporadic instances over a long period of years, when it was forced to meet 
competitive offers if it wished to retain a valuable customer. Of these 4 in- 
stances—and no other discriminations were ever claimed by the Federal Trade 


2 Slip opinion, p. 7. 
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Commission—, Citrin-Kolb, an established customer since 1922, obtained a 1% 
cent reduction in 1929. The remaining lower prices in Detroit were granted 
years later: In 1982 to the Stikeman Oil Co.; and then in 1935 to Wayne Co. 
following years of negotiation. The fourth customer, Ned’s Auto Supply Co., a 
customer since 1918, received a % cent reduction in 1936 after 6 years of haggling 
to get a better price. Ned's did not obtain the 144-cent reduction until 1988 and 
then only after serving on Standard what Ned’s called an ultimatum. It re- 
fused to be stalled any longer and threatened to switch is business to another 
supplier unless Standard promptly met the competitive offers at least part way. 


ALL REDUCTIONS WERE DEFENSIVE AGAINST COMPETITORS’ PRICE ATTACKS 


In reducing its otherwise uniform price in Detroit by 1% cents to these 4 
customers. Standard acted in self-defense in every instance. The Trade 
Commission admitted this was true. The FTC recognized that Standard was 
taced with loss of some of its most important customers. Its view was that 
Standard should simply have let them go to the competitors. In other words, as 
the Supreme Court stated, the Commission’s view denied Standard any right 
of self-defense against a competitor’s raid on its customers. 

It is important to realize that Detroit in the years 1986-40, which the record 
in the case covers, was the hub in one of the country’s most competitive areas 
for the distribution of gasoline. As a gasoline market, Detroit was accessible 
by all modes of transportation, and was reached through rail, marine, and pipe- 
line facilities by numerous refiners from outside the State. Also, the Detroit 
area then historically functioned as a dumping ground for excess gasoline 
from the Oklahoma and other distant refining centers. All told, over 20 oil 
companies and an additional 2 dozen lesser suppliers marketed their gasoline 
in the Detroit area. 

But while available supplies mounted, gasoline consumption fell off in the 
recession years involved in this case. Total gasoline sales in Detroit between 
1937 and 1938 alone slumped more than 10 percent. The net effect was a pitched 
battle for sales among gasoline sellers at all marketing levels. 

Standard was constantly on the defensive and became the target of raids by 
competitors who cut deeply into its sales and captured valuable customers in 
Detroit with offers of better prices. In these years, Standard’s ever-declining 
share of the Detroit market had dropped to 17.1 percent in 1936, and fallen further 
to 16.2 percent by 1940. On the other hand, the gallonage of unbranded gasoline 
marketed at cut prices in the Detroit area shot up 61 percent between 1937 and 
1938 alone, and registered further heavy gains in 1939 and 1940. 

Inasmuch as Standard’s customers were supplied on short-term contractual or 
even informal day-to-day basis, they freely negotiated with rival refiners and 
switched to anyone offering more favorable prices or terms. A number of 
Standard’s Detroit customers were actually lost to other oil companies that 
made better competitive offers.. Of 7 jobber customers, 3 were lost to competitors 
who offered lower prices. A large dealer account left Standard to take on 
Phillips 66 gasoline then distributed by Red Indian Oil Co. Ned’s Auto Supply 
Co.—one of Standard’s customers involved in the Detroit case—was already 
purchasing motor oil from this Phillips 66 supplier when it threatened to accept 
Red Indian’s offer of gasoline. Two of Standard’s customers went over to the 
Argo Oil Co., a distributor for Ohio Oil Co.’s Linco and Marathon gasoline in 
the Detroit area. The National Refining Co., of Cleveland, succeeded in taking 
customers away from Standard just outside Detroit. These latter instances 
are particularly significant because they demonstrate that Standard was con- 
fronted with competitive threats from every variety of competitor, large and 
small. 

I respectfully invite the committee’s attention to the dissenting opinion of 
Trade Commissioner Carretta which will be found in the printed record. This 
opinion is of interest because Commissioner Carretta took it upon himself to 
make an independent study of the entire record. His opinion contains his own 
detailed summary of the testimony, from which he concluded that “All in all, 
the record convinces me that the respondent—in meeting some competitors’ 
prices—and in refusing to meet the prices of others—acted as a reasonable 
prudent person would have acted under the circumstances.” 

I would like to illustrate the wholly def »nsive nature and legitimate aim of 
these price reductions by describing briefly the situation with regard to Ned’s 
Auto Supply Co. 

Ned’s, a family enterprise passed on from father to five children, had bought 
from Standard at its regular posted tank-wagon prices since 1918. By 1936 
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Ned’s had grown into Standard’s “most valuable tank-wagon customer.” As 
reported by the Commission’s own trial examiner, “from 1930 to 1936 Ned’s 
had received offers from responsible companies handling branded gasolines com- 
parable in quality to those furnished by [Standard] at substantially lower 
prices.” Ned’s asked for like concessions from Standard, yet was consistently 
turned down until 1936. After many conferences with Standard officials who 
resisted its demands for lower prices, Ned’s served an “ultimatum” on Standard 
advising that it (Ned’s) “had definitely decided to accept the lower offer from 
the competing company” unless Standard granted it an equally low price. 
Only after further discussions, and when Standard’s officials “came to the 
definite conclusion that [Standard] would lose Ned’s business unless [it] met, 
at least part way, the offers of competitors,’ was Ned’s accorded a one-half 
cent per gallon reduction in September 1936. 

In 1938 Ned’s acquired bulk storage and transportation facilities, again ad- 
vised of negotiations with other suppliers, confronted Standard with more favor- 
able price offers by others—and served a second “ultimatum” threatening that 
unless Standard “met, at least part way, the competitive offers * * * of dif- 
ferentials as much as 2 cents per gallon, Ned’s would quit purchasing from 
[Standard] and accept a competitive offer.” 

Convinced that otherwise “Ned’s would be lost as a customer,” Standard finally 
“acceeded to Ned’s demands” and granted a further 1-cent reduction for gasoline 
delivered at Ned’s own bulk plant. 

In sum, Ned’s—despite repeated requests in the light of constant solicitation 
by rival suppliers—received no price concessions for 6 years, in 1936 exacted a 
one-half cent reduction, and some 18 months later forced Standard to lower 
its price another 1 cent per gallon. Equally low or lower competitive offers to 
Ned’s were available at all these times and would have been taken up if Standard 
had not finally met Ned’s “ultimatum.” Substantially the same was true as to 
each of the other customers, as the Commission’s trial examiner and the courts 
found. 

Not only do the undisputed facts demonstrate beyond doubt that Standard’s 
price reductions to its four Detroit customers were in each instance necesSary 
in order to hold valuable customers against competitors’ price raids. The 
Federal Trade Commission itself affirmatively conceded, both in its own findings 
and before the Court of Appeals, that Standard would have lost their accounts 
unless it gave these reductions to the four Detroit customers. 


THESE ISOLATED DEFENSIVE REDUCTIONS DID NOT PREJUDICE STANDARD’S OTHER 
DEALERS 


The facts of record are equally clear that these price reductions did not in 
fact prejudice Standard’s remaining customers in Detroit who continued to pay 
the regular uniform dealer price, and certainly did not “lessen competition or 
tend to create a monopoly.” 

The fact is that equally low or even lower prices than Standard’s were con- 
stantly and at all times available to the four customers from other suppliers of 
comparable gasoline. Since these four jobbers had access to comparable gasoline 
at the same or still lower prices from other suppliers, and these jobbers would 
buy at the lower price regardless of what Standard did, obviously there was 
no injury to competition as a result of anything Standard did. The Supreme 
Court’s opinion expressly commented that Standard’s defensive price reductions 
to the 4 customers would not place its other dealers in any worse position, 
because comparable reduced prices were available to the 4 customers from 
other suppliers in any event. 

There was testimony in the record from a bare handful of dealers that they 
lost some customers to Ned’s, because Ned’s cut prices. But Ned’s was a price 
cutter long before it got any price concession. And it would have cut prices just 
as much, if not more, if it bought from a supplier other than Standard. S. 11 
could not conceivably have changed this situation. 

The important fact is that whatever retail price cutting occurred during the 
1936-1939 price wars in Detroit was part of a general and widespread market 
disturbance which Standard did not create—and in the course of which Standard 
actually lost a share of its gallonage to competing suppliers. 

Finally, Standard’s defensive price reduction to its four Detroit customers 
eould not affect their resale price materially, because in order to get the lower 
tank car price these customers were required to take on costly wholesale opera- 
tions. Standard was most meticulous in refusing, even in the face of lower com- 
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petitive offers, to give a customer the 1% cent lower tank car price unless the 
customer owned bulk storage facilities and transportation facilities, actually 
took delivery in tank car quantities, and assumed the entire wholesaling func- 
tion. Without going into the detailed evidence on this matter, it is clear that 
the greater part of the 1% cent allowance was offset by the costs of the whole- 
saling operation—apart from the question whether the jobber isn’t entitled 
to some profit on his additional investment of capital and time. 

As I have said—and I believe this illustrates Standard’s utmost good faith— 
it preferred to lose the customer rather than give the tank car price to a dealer 
who didn’t own wholesale facilities, and it did lose several such customers. 

The record conclusively demonstrates, therefore, that Standard’s defensive 
price reductions to the 4 customers in the 1930’s were not only essential to 
retain them as customers against competitors’ price attacks, but also that 
Standard’s prices to these 4 customers did not and could not affect adversely 
its other dealers or lessen competition in any degree. 


STANDARD WOULD RISK SHERMAN ACT CHARGES IF IT REDUCED ITS PRICE TO ALL ITS 
DEALERS 


The suggestion has been recklessly made on many occasions, and in testimony 
before this committee, that Standard should have given all its customers in the 
Detroit area the benefit of its price reduction to its jobber customers. This 
sounds fine, but let me in just a few words show you how unthinking this kind 
of an argument really is. 

In effect, the suggestion is that Standard, in order to hold on to a jobber 
customer, instead of selling to the jobber at lower than the dealer price, should 
give the jobber price to all its retail dealers. The proposal completely ignores 
the fact that the dealers take delivery in small tank wagon quantities at their 
service stations. This is obviously more costly than larger-lot delivery. The 
jobbers, on the other hand, own and maintain bulk storage facilities and their 
own transportation facilities, take delivery at their bulk plants in tank car quan- 
tities, and handle the tank wagon deliveries to the service stations. Apart from 
standing the cost of the added investment and capital and effort, the jobbers also 
assume the added risks of the wholesaling aspect of the business. 

But suppose Standard gave the jobber price to all the dealers. This would 
really stir things in the Department of Justice. Not only our own jobbers, but 
probably every other jobber in the area as well, would be forced out of business. 
The jobbers would be required to sell to their own dealers at exactly the same 
price they were paying the supplier in the first place. Obviously they couldn't 
eontinue to operate under such circumstances. Other suppliers who were more 
dependent on jobber business than Standard would also bring charges. 

The Department of Justice would be swamped with complaints as Standard 
was charged with attempting to destroy the business of its competitors. And 
who would believe Standard’s defense that it reduced its dealer’s price through- 
out the Detroit area solely by reason of the fact that it had to do this to hold on to 
a single jobber customer? 


STANDARD’S DEFENSIVE PRICE REDUCTIONS ARE TYPICAL OF COMPETITION AMONG BIG 
OR SMALL BUSINESS ALIKE 


The main aspect of the Standard Oil case which I would like to leave with 
the committee is this: The undisputed facts of record show that Standard did 
no more than grant small price reductions in self defense in order to retain 
four valuable long-time customers which competing suppliers were soliciting 
with better offers. The record corroborating each fact in my statement was 
made in open court and is a public document available for the committee’s 
inspection. 

I am confident that the defensive pricing conduct by the Standard Oil Co. 
in this case is no different from the pricing conduct necessitated by the workings 
of free competition every day of the week in the operation of other businesses— 
whether big, medium-size, or small. It is such conduct which H. R. 1840 and S. 11 
now propose to outlaw. 

The Federal Trade Commission, in the Detroit case, urged a legal theory 
similar to that which S. 11 now attempts to write into the law. The United 
States Supreme Court, in addressing itself to this legal theory, said: 

“Tt is enough to say that Congress did not seek by the Robinson-Patman 
Act either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self defense against a price raid by a competitor.” 
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The sponsors of S. 11 thus are asking Congress to abolish competition or 
at least to curtail it so radically that a seller will no longer have any substan- 
tial right of self defense against a price raid by a competitor. 


THE UTTER LACK OF ANY URGENCY 


Those who would propagandize that the meeting of competition defense has 
devitalized the Rebinson-Patman Act are faced with the following summary 


of the facts excerpted from a published statement by the present General Counsel 
of the Trade Commission : 


“Oertain current critics of the Commission regard Standard Oil as a wretched 


perversity, threatening the life-blood of Robinson-Patman. Senator Kefauver 
has stated publicily : 


“The crippling effects of that decision can be seen in the fact that since 
it was handed down, the Federal Trade Commission under its new administration 
has not issued a cease and desist order in a single contested Robinson-Patman 
Act case in which the good faith defense was offered.’ 


“It may be of some small service to those pondering the considerable implica- 


tions of this charge if the record which Senator Kefauver impugns is precisely 
stated. 


“Under the ‘new’ Commission the ‘good faith’ meeting-competition defense has 
been raised in nine contested cases. At the time of Senator Kefauver’s change, 
orders to cease and desist had been issued in two of these cases. Since then, 
orders have been issued in four others. In each of these six cases the defense 
was rejected. In another case, respondent raised the defense in his answer, 
later elected not to contest the charges, and a consent order to cease and desist 
was entered. Two cases are now at trial. * * * 


“The effect of Standard Oil on price-discrimination cases, despite the alarms 
of its critics, has been precisely nil. Since Standard Oil the Commission has 
issued an order to cease and desist in every case reaching it, in which the meet- 
ing-competition defense was raised. ‘The good-faith meeting-competition defense 
has not been successful in a single case.” * 

Mr. Cuarretrz. I do not intend to read from the statement, but to 
summarize. I shall be brief. 

Senator Keravuver. That is all right. 

You take all the time you want. 

Mr. Cuarretz. I hope you will bear with us to this extent only. 
There have been a lot of statements in this record by the proponents 
of the bill about our industry, about our company, and about the 
Detroit jobbers, and we feel it is incumbent upon us not necessarily 
to cover every detail, but to try to correct the record. 

I will deal with the Detroit case. 

Our feeling is that if we can once get the committee to understand 
the true facts of the Detroit case, the whole atmosphere may very 
well change. This is, too, for the reason that the Detroit case did 
not involve any vicious practices, did not involve any selective 

rice discrimination, did not involve any plan or program to injure 
jobbers or dealers. 

What was involved in the Detroit case was a purely defensive 
kind of thing on the part of the seller and in a very sporadic 
way. 

There was no system, no discriminatory pricing system, that was 
uniformly followed over a period of time, at all, and I am talking 
about the facts of the record as found by the trial examiner and as 
found by the courts. I am not going to argue one side of the case 
where there is something else to be said on the other side. I hope 
you will believe that I am dealing with the noncontroverted facts, 
at least as found by the courts. 


2The Revitalized Federal Trade Commission: A Two-Year Evaluation, Karl W. Kintner 
General Counsel, sfeteral Trade Commission, 30 N. Y¥. U. L. Q. rev., at pp. 1166-1167 
(footnotes omitted). 
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Originally, the Standard Oil Co. in Detroit sold at one price 
to all its dealers. They had some three-hundred-and-sixty-odd cus- 
tomers in the Detroit area. There was only one publicly posted tank- 
wagon price. That is the traditional way in which the Standard Oi] 
Co. does business. What jobbers they have have beeen acquired over 
the years in circumstances I will relate. 

The first departure from the uniform price was in 1928 when the 
Citrin-Kolb Co., which had been a retailer-dealer customer of the 
Standard Oil Co. since 1922, acquired storage facilities and trucks 
and decided it was going to be a jobber, and they had offers, as the 
record shows, from numerous other competitors of ours. 

So Standard at that time was confronted with this situation. 
Here they had a long-time customer. Would they just let him go 
to competitors or try to hold on to him ? 

The examiner found, in good faith, they decided if they wanted to 
keep him as a customer they had to give him the jobber price. 

In 1932 that happened with another long-time customer. Again 
in 1935. 

I emphasize these dates to show how sporadic these things were. 

Finally, the Ned situation, when they gave him a small reduction 
in 1936 and gave him the 114-cent reduction in 1938. 

Senator Kerauver. What you call the Ned situation, is that Ned’s 
Automobile Suppliers ? 

Mr. Cuarretz. That is right. 

That is pretty well known as a result of this case as “Ned’s.” 

The story about Ned’s is briefly this. The father in that family 
that owned that business started as a station operator for the Standard 
Oil Co. in 1918. Gradually, with his five sons they built up the 
business so by 1936 they were the biggest single retail customer that 
the Standard Oil Co. had in the city oF Detroit. 

The trial examiner found that between 1930 and 1936 at all times 
there were available to Ned’s numerous offers of prices lower than 
Standard’s and during all that time there was constant haggling be- 
tween Ned’s and Standard. Ned would say, “I can get a better price 
from other people. If you don’t give it to me, I will leave you.” 

In 1936 Ned’s gave another ultimatum and said, “This is it. I will 
really leave unless you give me a cent and a half off.” 

Standard was able to persuade Ned’s to stay on with only a half-cent 
reduction and Ned’s stayed on for a time with that reduction. 

By 1938, 18 months later, Ned’s came in with what he said was the 
final ultimatum and said, “I have offers as much as 2 cents below your 
price. I will really leave you this time unless you give us the lower 
price.” 

Standard had no choice. That is what the record shows. That is 
the issue of good faith. 

There is no doubt in the world that Standard had to make this 
lower price to Ned’s in order to keep Ned’s as a customer. 

I want to emphasize that in all these instances Standard was on 
the defensive. Standard wasn’t doing anything to increase its share 
of the market. 

On the contrary, the undisputed facts show that Standard was 
gradually losing its share of the market throughout this period. In 
the 2 crucial years between 1938 and 1939, Standard’s share of the 
market dropped from 17.1 percent to 16.2 percent and during the same 
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period the independent private-branded price-cutter group, who 
were the people who really initiated all this competitive situation in 
Detroit, as Mr. Citrin testified yesterday; in those same years, that 
group increased their share of the market by 61 percent, in 1938 over 
1936, and the record shows they increased their share considerably 
more in the following year. 

I think that conclusively shows that this was purely a defensive 
situation. 

I must emphasize also—and this is specifically stated in the last 
opinion of the court of appeals in Chicago—that these offers that 
Standard met defensively were all lawful offers. There was no ques- 
tion about that. This wasn’t a case of one illegal tactic being used to 
offset another illegal tactic. 

The court said in straight language that there was no dispute as to 
the legality of these other offers, and that, of course, had a great 
bearing on the decision of the court in our favor. 

You may say, “Well, why should the Standard Oil Co. have the 
right even to meet perfectly lawful offers?’ Why should the company 
be able to hold on to these customers if they are going to cause injury 
to competition ?” 

That is a very crucial issue in these hearings, and I would like to 
address myself to that question. I might say that our position is that 
we did not cause any real injury to competition at all, and this is the 
reason. 

Also, this goes to the question of good faith, of why you are in 
good faith when you meet the equally low offer of a competitor. What 
you are doing is, you are meeting the price that the customer was going 
togetanyway. If you weren’t, you are not in good faith. 


My point is that, if he is going to get that price anyway, then you 
are not hurting anybody by giving him that price. You are not the 


one who started the price war. You start off with the assumption, 
with the finding of fact, that he was going to get that price anyway, 
and that was true of Ned’s, true of the Citrin-Kolb and true of Wayne 
and true of Stikman, the other customers we had. Those are the 
four other customers we had. 

That wasn’t disputed by the Federal Trade Commission in this 
record. They were going to get that price anyway. So that if their 
own pricing practices did cause any disturbance pricewise—and that 
is sharply disputed in the record, as Mr. Citrin said yesterday—we 
think the price disturbance started from the outside, and our customers 
were simply meeting the situation as they found it. 

In any event, on the bare facts I have stated, since they were going 
to get this lower price, you cannot say that we initiated something, 
that we started something that caused a price war, and I might sa 
that the Supreme Court of the United States took cognizance of this 
issue when they decided the case, and they said that the Congress must 
have known—this is in the Supreme Court opinion—that there is 
going to be some effect at the buyer’s level on prices, whether or not 
the lower offer of the competitor is met. 

The truth of the matter here is that this really isn’t a Standard 
Oil problem; this is a jobber problem. I want to see if I can’t make 
that clear. 

I think it is unfortunate that the style of this case was FTC v. 
Standard Oil Company. The real issue in this case is with respects 
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to the rights of a jobber, and I think the chairman put his finger 
right on it yesterday when he said it was one of the purposes of this 
bill, as I understand you, sir, to separate retailing from wholesaling, 
that you shouldn’t have the right to be both a wholesaler and a re- 
tailer; and, I would like to try, if I could, Mr. Chairman, to see if I 
cannot clarify that situation for you. 

You may recall Mr. Ellis pointed out that all jobbers start as re- 
tailers, and there is hardly a jobber who doesn’t have some retailing 
functions. So when you say you want to divorce retailing from whole- 
saling, you are directly attacking the jobber function as it has al- 
ways been known in the oil industry and exists today. That goes to 
the very heart of the right of the jobber to exist. 

But there is an answer to the problem that you have in your mind, 
Mr. Chairman. 

Senator Kerauver. May I interrupt with a question / 

Mr. Cuarretz. Yes, sir. 

Senator Keravuver. I didn’t understand that to be the case, Mr. 
Chaffetz. Of these gentlemen who came in here yesterday, Mr. Citrin 
was the only one I remember who said he had any retail outlets. 

Is it true that practically all the jobbers are also retailers? 

Mr. Cuarretz. Yes, sir. 

Mr. Otis Ellis, as I heard his statement yesterday—and I think I 
am right about it, because it conforms with my own understanding— 
said most jobbers start as retailers. They have a few stations as 
their own. They gradually sell to other stations and get bulk-plant 
facilities and transportation facilities and handle their own stations 
and other stations. They sell some to their own stations and some to 
others. This is true. 

Senator Kerauver. I know he said they mostly started that way. 
Mr. Ellis is here. 

Did you mean to say, Mr. Ellis, that practically all of the gasoline 
jobbers are also retailers ? 

Mr. Exxis. At one time or another practically every gasoline jobber 
also was a retailer. 

Senator Keravuver. I don’t mean at one time or another. I mean 
after they get to be jobbers. 

Mr. Ex.is. The majority of jobbers do not retail, Senator. They 
own stations which they lease to retail operators, independent retailers. 

Now, then, sometimes the jobber may still operate with his own 
salaried personnel, 1 or 2 of his retail outlets. 

Senator Keravuver. Does your association generally approve of the 
practice of jobbers also operating retail stations? 

Mr. Exxis. My association approves of the practice of a jobber en- 
gaging in any type of operation he wants to. I think that is a pre- 
rogative of an American businessman. I think most jobbers prefer— 
and I am saying “most”—to sell to retail outlets and engage solely in 
wholesale distribution, but the economic structure of the marketing 
of petroleum is such that it becomes necessary for him, more often 
than not for a period of time, to operate one or more of his retail 
outlets. It is the very backbone of his existence. That is the situa- 
tion, Senator. : 

To say that a jobber could not also engage in retailing would be an 
absurd proposition to help the small-business man, when you let a 
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major oil company engage in producing oil, ee oil, refining 
oil, wholesaling oil, and, if he chooses, retailing oil, and permit him 
to make a profit in all operations; while you let that go on, to turn 
around and say a jobber cannot, to protect himself, also engage in 
retailing, if it becomes necessary or if he chooses to do so, is incon- 
sistent. 

Senator Keravver. I wasn’t defending the big oil companies hav- 
ing a situation where they handle their own product all the way down 
the line. I am trying to get straight in the record just what the job- 
bers do. My impression from your testimony was that while some 
jobbers did own stations and leased them, I didn’t understand that 
the majority of them were operating service stations with their own 
personnel, also. 

Mr. Exxis. They operate some. The majority of jobbers will oper- 
ate maybe 1 or 2 service stations with their own salaried personnel, 
maybe at all times. 

Senator, the pattern of jobbing and retailing is such that you just 
cannot give a picture of that which is either white or black. It is a 
gray zone. That is why this bill is so difficult for the jobber. 

Mr. Cuarretz. What I would like to do, Senator, is see if I cannot 
relieve your mind of that problem. I think there is an answer to it. 
It isn’t the problem that you apparently think it is, and here is what 
T have in mind: 

There was reference yesterday to Citrin getting a 114-cent price less 
than a dealer and retailing the gasoline he buys at a cent and a half 
less than somebody else. Thatisn’t the picture. In return for getting 
that 114 cents less, he has to perform some very costly opera- 
tions. It doesn’t all go into his pocket, by any means. Asa matter of 
fact, a nominal part of it ends up in his pocket. He has to own expen- 
sive bulk-storage facilities. He has to own expensive trucks, and they 
are very expensive these days. He has to have personnel to run his 
bulk storage, to do his accounting, to operate the trucks, and he has to 
be compensated for performing that function, and he performs that 
function whether he retails his own gasoline or whether he sells the 
gasoline to other dealers. 

I can dramatically show how absurd it is to tell him that he is not 
to get that 114 cents on the gasoline that he retails himself by referring 
to the order of the FTC. The order of the Federal Trade Commission 
affirmatively discriminated against the jobbers because it stated that 
the Standard Oil Co.—and this would apply to any other company 
having jobbers—could not sell to Citrin-Kolb at less than the price at 
which it sold to other dealers. 

As I say, that affirmatively discriminated against Citrin-Kolb be- 
cause Citrin was performing a lot of functions that the other dealers 
weren't performing, and the FTC was going to prohibit us from com- 
pensating them for performing those functions. 

We pointed out that discrimination time and time again, and no 
answer was made to that. 

The problem is not of giving a discrimination of 114 cents 
to a fellow so that he can market at the lower price and create price 
wars; it is compensating him for the cost of his operation and the 
risks entailed in his operation. 

Senator Keravuver. If that is true, why didn’t Standard Oil defend 
this case on the basis of the compensations set out in section 2 (a) of 
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the act, that you can make a lesser price where there is a savings in 
cost or economies in the retail sale? 

Mr. Cuarretz. As Mr. Citrin said yesterday, that is a good question. 
Wedid. We put in a cost-justification defense and it failed. I don’t 
want to take a lot of time rearguing—— 

Senator Kerauver. Where did it fail? 

Mr. Cuarretz. I am coming to that. I will not try to reargue the 
cost-justification presentation. That was one of the first cost justi- 
fications ever offered, and neither we nor the Federal Trade Commis- 
sion knew very much about that. A lot of water has run over the 
dam since then. The theory of the Commission at that time was that 
all we could allow under our cost-justification defense to Citrin Co. 
was only our own out-of-pocket savings. That meant that the jobber 
margin, the amount that you could give to the jobber for performing 
this function, was only the actual savings to our own company. 

When Citrin tried to put the evidence in the record of what his costs 
were and what he needed to operate and what a fair margin of profit 
would be for the risks he undertook, that was ruled out as irrelevant, 
and probably correctly so, on the cost-justification defense. 

It is our cost savings that came in under that defense. If you were 
to say to the jobbers of this country today that all the margin they 
are entitled to have legally is the actual amount their own suppliers 
can save out of their own pockets in supplying them, you wouldn’t 
give the jobber much of an opportunity to survive. 

They have to operate on their own costs, and they have to have some 
recompense, which isn’t involved in the cost-saving defense at all, 
for performing those operations and assuming those risks. 


That brings me to the next ar I want to make. Mr. Bison, I 


think it was, blithely suggested if you gave the lower price to these 
four jobber customers, why didn’t you give the same price to all your 
other dealers in Detroit? That sounds like a very nice, fair thing to 
do. Stop and think about that for a minute. 

Suppose after giving Citrin-Kolb a cent and half off because they 
performed these functions, we than gave a cent and a half to all our 
other 360 dealers in Detroit, dealers who didn’t perform these addi- 
tional functions. 

We would have put all the jobbers in Detroit out of business because 
we would be selling to dealers at the same price that all the other job- 
bers were paying for their gasoline. 

Senator Krerauver. That wouldn’t necessarily be true. You would 
make a cent and a half lower charge to the jobbers and let them pass 
that on to the retailers. 

Mr. Cuarretz. That is exactly what we did. All we did—and we 
relied on this—to demonstrate—— 

Senator Keravuver. Let’s get that clear. You said if you had re- 
duced the price a cent and a half to all the others, you would have put 
all the jobbers out of business. Why isn’t it true that if you had 
reduced your price a cent and a half to your other jobbers who were 
serving retailers, they would have gotten the same margin of profit 
as before ? 

Mr. Cuarretz. Then you go into a spiral. 

Let’s assume this. We have one tank-wagon price—— 
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Senator Kerauver. Can you answer that question ? 

Mr. Cuarretz. Yes; I will answer it. e have one uniform tank- 
wagon price to all of our retail dealers, who got delivery in small 
quantities at their retail stations. That is the tank-wagon price. 
We give a cent and a half off because of forces of circumstances. They 
are the circumstances of competition which have forced us into the 
jobber business, and we have four jobbers in business in Detroit. All 
we did was give them a cent and a half where they performed these 
additional functions. 

Those were the only people we gave that cent and a half to, the ones 
who perform that function. If we gave the same cent and a half to 
all our other dealers who didn’t perform the function, then the retail 
price level in Detroit would have gone down by a cent and a half and 
every other jobber and wholesaler would have had to sell gasoline a 
cent and a half lower to all their dealers, and you would have put all 
the jobbers out of business. 

I told you how we lost business during that period in Detroit vol- 
umewise. We also lost a lot of customers. We lost many more cus- 
tomers than we kept. All during that period we had seven jobbers. 
We lost three of them to competitors who gave even lower prices than 
we did and we lost a number of retailers who got the lower price, 
even though they didn’t perform these additional functions. 

One of the things we maintained with the courts and was very 
persuasive with the court of appeals on the last argument was, by 
reason of the fact that we refused to meet competition, we refused to 
give a lower price to a customer unless he was performing the addi- 
tional functions in return for getting the cent and a half; we dem- 
onstrated our utmost good faith. 

We showed that we were in good faith because we refused even to 
accept a customer, we let him go rather than give him 114 cents unless 
he could show he needed that 114 cents to perform this wholesaling 
function, and used it for that purpose. We didn’t give anybody a 
cent and a half so that he could just pocket it and use that as he pleased. 
If that was the situation, we let him go, and we lost a number of 
customers on that basis. 

Senator Kerauver. One of your so-called jobber-retailers didn’t do 
anything else but retail ? 

fr. Cuarretz. Sir, he had bulk-storage facilities. He sold all his 
asoline through his own stations as at that time many jobbers did. 
Since that time, as Mr. Ellis says, along with the major oil companies, 
suppliers themselves, the trend in the industry has been to lease out 
the station to an independent operator. At that time Ned’s sold all 
its own gasoline through its own 6 or 7 retail gasoline stations. Ned’s 
had its own bulk-storage facilities, its own trucks. It bought gasoline 
just like any other jobber from us in tankcar quantities, delivered to 
its railroad siding. 

They unloaded the gasoline in their bulk storage and delivered it 
to their stations in their own trucks and handled the capital invest- 
ment, et cetera, all on their own. 

If you refuse to give Ned’s the 114 cents and insist on charging 
Ned’s the same price as every other dealer, you are discriminating 
against Ned’s, I say. You are depriving him—— 

Senator Keravver. Ned’s was actually not a jobber in the sense of 
his selling to other people. He was just a great big retailer. 
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Mr. Cuarretz. The testimony in the case was—he was recognized 
as a jobber in the industry and in the industry there were numerous 
other jobbers like him. 

Senator Kerauver. Let’s see what kind of a jobber he was. He 
didn’t sell to anybody except his own stations. 

Mr. Cuarretz. I am willing to forget the labels. Let’s call him a 
retailer, what you please. I want to deal only with the actual facts. 

Senator Kerauver. Mr. Chaffetz, let’s see about Ned’s. He was a 
big retailer. 

Mr. CuaFretz. If you want to call him that. 

Senator Kerauver. He didn’t sell any wholesale. 

Mr. Cuarrerz. That is exactly right. 

Senator Kerauver. He just bought and sold it at retail. You gave 
him a cent and a half lower price. 

Mr. Cuarrerz. We refused to give him the cent and a half lower 
price if he didn’t have the bulk storage facilities and didn’t take over 
from us the wholesaling function. He did something that we other- 
wise would have had to do before he got that cent and a half. 

Senator Kerauver. Well, he had the bulk storage facilities for the 
purpose of carrying on his own retail business. 

Mr. Cuarretz. Precisely. 

Senator Keravver. Buying in volume and storing and selling at 
retail. Don’t others do it? Wouldn’t others have done the same 
thing that Ned’s did if you agreed to give them the cent and a half? 

Mr. Cuarretz. There is no instance in the record where we refused 
to deal with anybody else similarly situated on the same basis. 

Senator Kerauver. Did others who did not have the cent and a half 
differential agree to put in their own bulk storage facilities in the 
same manner, although perhaps not as large, in order to get the cent 
and a half differential ? 

Mr. Cuarretz. I was asked that question by the court, and I gave 
them the same answer I am giving you now, that there was no instance 
where we refused to give the allowance, under the conditions you now 
mentioned. 

Senator Kerauver. Were there any instances they asked you to? 

Mr. Cuarrerz. No, sir. The court asked me the same question and 
T gave the court the same answer, in the presence of Commission 
counsel who were there to answer. 

Senator Kerauver. I have asked Donald McDonald to come up 
here. He handled a field investigation of this case out of the Chicago 
office, wasn’t it, Mr. McDonald, of the FTC? And Mr. McDonald, 
you have heard the statement that the witness says that other service 
stations did not offer the same thing as Ned’s. 

Is that your recollection of it? 

Mr. McDonatp. That is not my recollection of it, sir. 

There was a criminal or a civil case, I don’t know which, where the 
Standard Oil manager testified that Standard Oil dealers had impor- 
tuned him with the same type of facilities, and he said that he was 
refusing to give them the same price that he gave Ned’s. 

Mr. Cuarrrtz. I stand on my statement. Mr. Chairman. IT have 
read the record. I argued the case to the court 3 or 4 months ago. 

Senator Keravver. You didn’t investigate the case. 

IT would assume that Mr. McDonald was more familiar with the 
facts, having investigated it, than you are, sir. 
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Mr. Cuarretz. ‘The case is tried on the record and not on what Mr. 
McDonald found in his investigation. 

Senator Kerauver. Mr. McDonald is talking about a record in 
another case where this evidence was brought forth. 

Mr. Seetey. Mr. Chaffetz, you have access, in your capacity, to the 
actual facts, including those in the record. The questions that were 
directed to you were to the effect of what the policy of the company 
and what the facts were with respect to other dealers. 

Mr. Cuarrerz. I will tell you what the facts were. The facts were 
as I said they were. 

Our instinctive interests are the same as the interests that you have 
here, Mr. Chairman. We had 360-odd customers in the city of 
Detroit, and from the beginning we sold to everybody at one price. 
There was no desire on the part of the Standard Oil Co. to depart 
from that price in any instance. We would have preferred to con- 
tinue to sell at the same price to everybody. 

It is only in those instances where an important customer was going 
to be taken away from us, perfectly lawfully, by competitors, in law- 
ful, ordinary competition, that we had to make the choice of whether 
to let the customer go or continue to serve him on the same basis that 
he was going to be served by anyone else, anyway. It seems to me 
that is the important issue before this committee today. 

We didn’t encourage other people to do it. We didn’t go out encour- 
aging more people to do this kind of thing. We didn’t want to. We 
had to face the competitive situation as we found it; and in this case, 
these four instances, as I said, we were forced, in order to keep these 
customers, to give this lower price; and in three other instances where 
we were forced to meet competition by giving a lower price, we lost 
those customers. They got even lower prices from competitors and 
left us. 

I want to make sure that I have left you with the thought that 
because you meet competition in a single instance, you do not thereby 
show that you can give the same price to everybody else. That is the 
thing that is bandied about here: “Why didn’t you give the same 
price to everybody else?” 

I hope I have demonstrated that you just cannot give the same price 
to everybody else. 

There is another point about that that is not directly related to the 
facts in this case. In this case, if we gave the same price to every- 
body else, we really would have gotten ourselves into a jam with the 
Department of Justice, because then nobody would have believed that 
we reduced the whole level of retail prices in Detroit by a cent and a 
half, simply because we had to meet the competition in these 1 or 2 
instances. They only came up one at a time. 

Had we done that and put a lot of people out of business who 
couldn’t buy gasoline cheap enough to resell at a cent and a half lower, 
then our good faith would have been challenged. Nobody would have 
believed it. 

That is something I wish you would keep in mind pean with 
respect to meeting competition in a single instance, and reducing your 
price all over. 

If I may say a word about the Balian Ice Cream case, the question 
is: Why didn’t they reduce their prices throughout the area in which 
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they operated in Oregon, Arizona, New Mexico, because they reduced 
their prices to be competitive in California ? 

That is an issue which the Standard Oil Co. has faced many times, 
in my own experience, where I have been consulted. 

I say to you, sir, that if Balian Ice Cream had reduced its price all 
over its territory, and then was accused of reducing its price arbitrarily 
in Oregon, we will say, below market conditions, where the price 
wasn’t justified by going market conditions, and all of its competitors 
in Oregon came to complain and said, “They are trying to put us out 
of business; they reduced their price up here in Oregon, and we can- 
not meet that price, and we are going to go out of business,” and 
Balian Ice Cream came before this committee or before the court in 
a treble damage suit and said, “The reason we reduced our price in 
Oregon was because we were meeting competition in California, and 
in order to be in good faith down there we had to legally reduce our 
price all over,” who would believe them ? 

I had a case in which I made the same point to Mr. McDonald years 
ago, when the same matter came up in Chicago, when there was a 
price war in one section of Chicago and we gave allowances to that 
little area, as small an area as possible. The question was “Why 
didn’t you reduce your tankwagon price ?” 

I recall pointing out to him if we reduced our price throughout the 
whole area, with all its suburbs, and then somebody said we were try- 
ing to put the independent refiners out of business, who had customers 
throughout that area, and said, “We reduced the price in all the area 
of Chicago because there was one price cutter in south Chicago,” and 
we reduced our price to meet that competition, who would believe us 
that that was our purpose in reducing the price throughout the whole 
city of Chicago? 

You just don’t go out and reduce the price all over; you have to 
justify a price reduction, as you do a price increase. 

I have taken more time than I intended to. I would like Mr. Ross 
to join me, unless you have more questions. 

Senator Keravuver. You have made a good statement, Mr. Chaffetz. 
Let me ask you this question : 

If you are willing to give everybody else the same break that you 
did Ned, about which there seems to be some dispute whether you did 
or not 

Mr. Cuarretz. I didn’t quite say that. I said there was no instance 
in the record where we refused to do it. I didn’t say we hold our- 
selves out to do it. 

What I said was that we discouraged situations like that, and we 
normally would, and you would want us to. We want as few of these 
departures from our regular practice as possible. We try to mini- 
mizethem. Wedon’t want them. 

Senator Kreravuver. You said you weren’t discriminating in favor 
of Ned’s because he had storage facilities and there was no case in the 
record, as far as you knew, where you treated anybody else dif- 
ferently. 


Mr. Cuarretz. That is correct. That is the answer I gave the 
court. 

Senator Keravuver. If that is going to hold up, isn’t what you are 
doing forcing all retailers to have their larger storage facilities, which 
is going to completely eliminate the jobber ? 
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Mec Cuarretz. Not at all, sir. I am happy to address myself to 
that. 

Senator Kerauver. Why isn’t that true? 

Mr. Cuarrerz. It is true for this reason, and it is true when you 
have any kind of integration. There are some dealers who would pre- 
fer to be just dealers and concentrate on that aspect of the business. 
They don’t know anything about the storage saibiedia: the accounting 
problems, the wholesale — of the business. They may not be 
qualified to go into the wholesaling mri of the business. 

It is just the same as a retail gasoline dealer who also decides to 
have a grocery store next door. You might say that no retailer ought 
to have a grocery store because, if he has a grocery store, he combines 
the two and he has some advantage. He may have an advantage, 
but there may be some disadvantages. He may get the grocery store, 
thinking he will combine the profits from the two. He may not know 
much about the grocery business and go broke. 

The only jobber who can get the advantage from being a retailer 
and jobber is the one who has the capital and capacity and judgment 
to run both businesses. If he does have, any businessman would agree, 
he is entitled to the return that comes to him. It is a small return. 
The jobbers have always been complaining that they don’t get enough. 

Senator Krravuver. What is a small return? 

Mr. Cuarrerz. As far as the facts of this case were concerned, 
it was a total, this cent and a half margin was all the jobber had for 
the whole operation. He had an investment of many thousands 
of dollars. 

Senator Keracver. Mr. Chaffetz, as I understand, you mean that the 
cent and a half is a small return for the extra service that 

Mr. Cuarrerz. That is not a return. The cent and a half was his 
gross income. That is all he got. 

Senator Kerauver. A cent and a half was a small income for the 
additional service that Ned and these others rendered; is that your 
roint ¢ 
: Mr. Cuarrerz. What I say is that it wasn’t such a lush situation 
that he had a lot of cash that he could then use to cut prices with. The 
price cutting, sir, was in the neighborhood of 2 cents a gallon. Where 
they cut prices, they were cutting prices 2 cents below the retail price. 

Really, the charge was that because we gave Ned’s a cent and a half, 
of which the greater part, at the very worst, was out-of-pocket to him. 
He had to pay that money out. It was a small fraction. I don’t know 
what it is. I am not holding back here. I just don’t know. 

At the very best, that one and a half cents was small profit to him. 
To say that he could cut the price 2 cents because of that is absurd. 

Senator Krrauver. Wasn’t this finding uncontroverted, that one- 
fourth of a cent was the price over a reasonable amortization of the 
cost of the bulk plant and the operation of the trucks ? 

Mr. Cuarretz. If you will permit, I would like to have Mr. Ellis 
comment on that. No, sir; oh, no. 

Senator Keravuver. That was not the finding? 

Mr. Cuarretz. There was no such finding. I think what happened, 
what you have in mind is this: This illustrates that you have to get 
the facts. 

To sum up, I will tell you exactly what you have in mind. 
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Senator Keravuver. I am trying to get the facts. 

Mr. Cuarrerz. Here is what happened. 

Senator Keravuver. Just a minute. My question to you was: Was 
there not a finding by the FTC that 14 cent was the cost of the bulk 
storage and trucks over a reasonable amortization ? 

Mr. Cuarrerz. There was no such finding, and it would have been 
utterly absurd if there were. 

Senator Keravuver. All right, that is what I asked you. You are 
quite sure of that? 

Mr. Cuarretz. Positive. If we had had all the jobbers sitting in 
the room that we did yesterday, you would have had their statement. 
With that cent and a half margin—some jobbers were getting 2 cents 
margin, ours was the lowest given to any jobbers—the jobbers were 
complaining bitterly that a cent and a half was not enough to pay 
their expenses. 

Senator Kerauver. I could see how in the case of the regular 
jobber, the cost would be higher than it would be to Ned’s, because 
there are separate corporate entities involved. 

Mr. Cuarretz. No. I am sorry to interrupt you. I shouldn’t have. 
They are not separate corporate entities. 

Senator Krerauver. Where you have a jobber who is exclusively 
a jobber and you have a retailer that is exclusively a retailer, you 
have a higher expense because of the fact that there are 2 organiza- 
tions, 2 corporations. Two corporations are more costly to operate 
than one corporation. 

Mr. Cuarretz. I was comparing Ned’s with the jobber who sold to 
other dealers. I am only suggesting that the basic functions they 
performed were identical. If you saw the bulk storage plants of 
Ned’s and saw the bulk storage plants of jobbers who sold mostly 
to other retailers, they look exactly alike. Their trucks look exactly 
alike. The operation is identical. They perform the same function 
except New’s distributes the gasoline to its own stations and the other 
jobbers distribute to some stations that he owns and other stations 
that he doesn’t own. 

Senator Kerauver. My point is, if you have corporation A which is 
the jobber, and corporation B which is a retailer, the combined costs 
of operating corporation A plus corporation B is greater than if the 
two of them are consolidated into corporation C, because in that 
case you have only one overhead, only one lawyer, only have one 
this, that or the other. 

Mr. Cuarretz. Except, you have Mr. Citrin’s statement of yester- 
day which impressed me, and that was this. When he got into the 
wholesaling side of the business, he found out that it wasn’t effi- 
cient for him to be a retailer, and he turned his stations over because 
he said, you couldn’t run both businesses together. 

Shall I ask Mr. Ross to join me now ? 

Senator Kerauver. Yes, surely. 

You are Mr. James W. Ross, assistant general manager of the sales 
department of Standard Oil of Indiana. 

Mr. Ross. Yes. 

Senator Keravver. All right, Mr. Ross. 
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STATEMENT OF JAMES W. ROSS, ASSISTANT GENERAL MANAGER, 
SALES DEPARTMENT, STANDARD OIL CO. (INDIANA) 


Mr. Ross. My name is James W. Ross. I am assistant general 
manager of the sales department of the Standard Oil Co., a cor- 
poration chartered in the State of Indiana. My headquarters are in 
the general office of that corporation in Chicago, Il. 

I believe that I can speak with some authority about S. 11 as it 
would affect the petroleum industry. I base that statement on an 
experience in marketing phases of the industry that dates back to 
1921. 

Let me say first that never in the past 35 years have I read more 
completely unfounded testimony on any industry issue than has been 
presented to this committee by some preceding witnesses. 

So there will be no misunderstanding, I want to name names: John 
Nerlinger and William Snow as spokesmen for the National Congress 
of Petroleum Retailers have indulged in extravagant distortions of 
the facts in their testimony before this committee. 

They have been reasonably cautious in their prepared statements, 
although the conclusions they deduced even there are unfounded. But 
in their answers under questioning they have presented a mass of 
vicious and irresponsible propaganda. 

They have done a vast disservice to the petroleum industry as a 
whole. What ought to concern them, however, is that they have done 
deep damage to the best interests of the very gasoline retailers they 
profess to represent. 

Fortunately in this case they do not, I’m convinced, represent any- 
thing more than a minority of those retailers. 

They have implied that, in complete violation of all antitrust laws, 
this country has been arbitrarily divided into eight marketing areas to 
permit prices to be fixed. Such shopworn but never substantiated im- 
plication is ridiculous and false. 

They state that every “once in a while” the major companies decide 
to have a price war at the expense of the dealers. This is complete 
nonsense. 

To our amazement they have suggested that jobbers live in the most 
pathetic fear of their suppliers, so much so that their pipes have been 
sealed. This is an aspersion on Mr. Otis Ellis and all the members 
of National Oil Jobbers Council and is the first time that I’ve heard 
that any of them has any hesitation at all to speak at any time or on 
any subject of concern to the jobbers. 

The jobber testimony here yesterday is further evidence of that 
fact. 

They have said flatly that the decision in the Detroit case was “fol- 
lowed in our industry by fresh waves of price discrimination.” The 
implication that the Detroit case stimulated price discrimination is 
entirely false. 

But there is no occasion for my going through their testimony point 
by point in an effort to single out each of the many distortions. It’s 
enough to say that their testimony, taken as a whole, has presented a 
completely false picture of an important industry. 

My single reason for appearing here today is that I am anxious to 
correct the distortions, and present the real facts as I know them to be. 
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Mr. Chaffetz has presented the facts of the Detroit case and their 
relation toS.11. Id like to add, in passing, some comment on the im- 
plications of that case for the small-business part of the oil industry. 

First I'd like to read two short quotations from the book, Standard 
Oil Co. (Indiana): Oil Pioneer of the Middle West. This is an ob- 
jective history of my company written by Dr. Paul H. Giddens, presi- 
dent of Hamline University and a highly respected historian, and 
published by Appleton-Century-Crofts. _ 

Speaking of the original Federal Trade Commission order restrict- 
ing Standard’s sales to jobbers in Detroit, Dr. Giddens says on 
page 688 : 

Since Standard had only a few jobbers, the order would not affect it too 
seriously if it had to discontinue sales to them altogether. However, some 
jobbers had relationships with Standard extending back over many years. They 
had built up goodwill on the basis of Standard’s brand names and trademarks, 
and they did not relish being eliminated as Standard’s customers. The only 
alternative for the jobber was to get rid of his retail ouWets, but to force jobbers 
to give up direct ownership and operation of retail outlets was to take from 
them one of their strongest and most important advantages. Much more serious 
from Standard’s point of view was the fact the order compelled it to discon- 
tinue selling to certain jobber-retailers who cut prices, although it was perfectly 
clear that other suppliers could take over the business and sell in exactly the 


same manner and at exactly the same price or lower prices and with exactly 
the same effect on business at the retail level. 


On page 695, Dr. Giddens quotes the National Petroleum News, 


comment on the Supreme Court’s upholding the good-faith defense 
in this case: 


The Indiana company might have dropped the fight some place along the 
line, as sort of a compromise with the FTC hoping that the FTC would not try 


to enforce its order beyond the Detroit area. Instead it chose to fight the case 
all the way, though it was undoubtedly aware that ordinarily the cards are 
stacked against business, especially big business in today’s Federal courts. In 
taking the fight to the finish, Standard of Indiana was serving all industry. 

And then, having quoted the National Petroleum News, Dr. Giddens 
immediately adds on his own: 


By making the long and costly fight, Standard secured an affirmation of some- 
thing that was basic to the American ideas of a free economy, namely, the right 
of any seller to meet in good faith the prices of his competitor. 

I realize that in this cynical age almost anyone who says he fol- 
lowed some particular course of action as a matter of principle is 
viewed with sharp skepticism. That’s particularly true of someone 
who speaks for a large corporation. Yet in this instance I believe 
those who approach the record with an open mind will find that 
Standard Oil did act on principle. 

It would have been immeasurably cheaper for us simply to have 
accepted the FTC rulings and modified our operations to fit. But we 
as a company happen really to believe that competition is an excellent 
thing, the lifeblood of our economy. It’s the one factor that most 
clearly differentiates our business life, not just from that of Commu- 
nist Russia, but from that of Western Europe as well. In Europe 
with its cartels the guiding principle runs: “Let’s peg prices and 
divide up the markets so we have none of this foolishness about com- 
peting for public preference.” The result is economic stagnation 
almost everywhere but in Western Germany. It’s a stagnation that 
will come to the United States, too, we’re convinced, if ever we give 
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up or render ineffective the competition that has made us a great Na- 
tion with ever-higher standards of living. 

For any who doubt that, I’d suggest a reading of a little book by 
William E. Rappard, founder. and director of the Graduate Insti- 
tute of International Studies in Geneva. Rappard calls his book 
“The Secret of American Prosperity,” and he concludes “that of the 
undoubtedly numerous causes of the productivity which lies at the 
root of this prosperity, it is the spirit of competition which takes first 

lace.” 
" Believing that, we couldn’t restrict ourselves just to giving an oc- 
casional public speech in which we paid fervent lip service to the con- 
cept. We had to fight for the preservation of competition as an effec- 
tive tool in our economy. Fight for it we did for over 15 years— 
and the battle isn’t over even now. There is a possibility of yet another 
appeal to the Supreme Court. 

Precisely the same motives prompt my appearance here today. We 
as a company know that the proposed law could make true competi- 
tion something to be listed in the dictionaries with the note : “Archaic.” 
It would, in the name of preserving the form of competition, destroy 
the very substance of the concept. It is highly significant to me that 
the Department of Justice shares our view that such destruction would 
be against the public interest. It could not, then, conceivably be to the 
real benefit of any single group. 

We must not overlook the tremendous consumer interest that is 
imperiled by this legislation. For it’s the consumers, after all, who 
stand to lose most if the measure succeeds, as it obviously hopes to, in 
destroying price competition in much of our economy. If consumers 
knew the bill existed and understood what it is trying to accomplish, 
there would be a roar of protest from all 48 States. 

That’s understandable. As a matter of fact, after I’d read the bill 
several times, I couldn’t make heads or tails of it. I doubt that any 
layman could. I had to ask the lawyers to explain it. Even so, the 
legislation seems to me extremely fuzzy. 

But this much at least is clear. The bill seems to say one thing, 
and yet it intends the exact reverse. On the face it says that com- 
petition is a noble institution and must be preserved, strengthened. 
Yet in substance it’s designed as just another piece of the misnamed 
“fair trade” fabric, as destructive of competition as any other price- 
fixing law. “Let there be full free competition,” it thunders—and then 
it adds, in a whisper, “as long as the competition can’t be effective.” 
There’s not a consumer in the country who wouldn’t oppose the bill 
if it were labeled for what it really is—a device for rigid high-level 
price-fixing. The heavy sugar-coating of its tricky “unless” clause 
doesn’t make it any more palatable. 

In the testimony you’ve already received there have been some 
bone-chilling hypothetical situations presented to you. If this bill 
does not pass, witnesses have said, the large oil companies will move 
in and pick off small-business competitors one by one. They’ll lower 
a price here and there and again there, selectively, to drive competitor 
after competitor to the wall. 

It’s difficult—almost impossible—to believe that those who testified 
in that fashion were actually talking about the bill that’s before you. 
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The simple fact is that this bill has nothing to do with a large com- 
pany’s moving in and initiating a few carefully selected price cuts for 
the purpose of eliminating competition. 

Such practices, I’m positive, are fully, thoroughly, effectively 
guarded against by the whole structure of our antitrust laws. In par- 
ticular the practice conjured up in these nightmares of theory is pre- 
vented by the Robinson-Patman Act itself. As any informed busi- 
nessman knows, there just is no defense for that kind of price-cutting. 

What we deal with ee is another situation entirely. Company A 
is in the field, offering its wares—whatever they are—at a price. 
Then Company B moves into that field and attempts to lure one or 
more of Company A’s customers away from it by offering a lower 
price. It is then—and only then—that section 2 (b) of the amended 
Clayton Act comes into operation. For it is then and only then that 
Company A is confronted with the necessity either of meeting the 
lower price of a competitor or of losing its customers. 

Most of the witnesses in support of S. 11 have talked a lot about 
situations in which Company B's price was illegal. But that sort of 
situation needn’t concern us here. Under the Robinson-Patman Act 
you can’t meet illegal competition anyway. So the hypothetical cases 
the witnesses have been dwelling on aren’t at all in point. By law a 
company can’t meet a price cut initiated for the purpose of elimina- 
ting competition or building a discriminatory classification of cus- 
tomers. 

But what if Company B’s lower price is quite legitimate, fully 
legal as in the Detroit case? What can the man in Company A do 
then ? 

S. 11’s intended answer is that he must do absolutely nothing. He 
must, according to the bill’s supporters, simply stand by and watch 
Company B take his customers away—unless by some chance he wants 
to slash all of his own prices to all of his customers straight across the 
board. But, as the Supreme Court itself has pointed out, he may not 
be able to afford this. On the other hand, if he can afford to cut his 
prices across the board and does so, he’ll be forced to hurt others 
who can’t afford to meet his lower prices. Then he’ll really be 
charged with reducing his prices unfairly to injure competitors. 
And who is going to believe him when he protests that he cut his 
price all over simply because he was meeting a purely localized price 
cut of a competitor? Ironically, the supposed effort to preserve com- 
petition would in such circumstances force an action that could easily 
lead to real monopoly. 

Don’t forget that the competitor who has not already established 
himself can in such a case pick the location or the customer he will try 
to take over. And it will be the lushest location or the best customer, 
the location or the customer that the first seller can least afford to 
lose. By tying the latter’s hands, you are simply inviting the true 
price cutter to come and take business away from the established 
dealers—without any risk that his competition will be met. 

Surely there is in the Supreme Court’s decision in the Detroit case 
no more persuasive sentence than this one: “It is enough to say that 
Congress did not seek by the Robinson-Patman Act to abolish com- 
petition or so radically to curtail it that a seller would have no sub- 
stantial right of self-defense against a price raid by a competitor.” 
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To me this is the most elementary sort of commonsense. You don’t 
send a boxer into the ring only to tell him he can’t hit his opponent 
even if the opponent strikes first. You don’t send a football team on 
the field with instructions to fight hard for victory only to add that 
of course no one may tackle an opposing player on the way to the 
goal line. Yet precisely this is what is being seriously proposed for 
business—small business as well as big—in the confusing words of 
S. 11. 

Must a seller really stand by helpless while the truly selective price- 
cutter—the one who picks and chooses the area or customers to take 
over—skims the cream off the market? §S. 11, if it prohibits the 
meeting of such competition, openly invites chaos in marketing that 
will result in poorer service, lower quality, and eventually higher 
prices for all customers. 

The bill now being considered is not really aimed at unethical prac- 
tices. Take the facts in the Detroit case, 

We had had seven jobber customers in Detroit. We lost three of 
these to competitors who offered lower prices. The other four—small 
businesses with whom our relationship had been long, pleasant, and 
mutually profitable—were being solicited with similar offers, 

What would those who now so strenuously urge passage of S. 11 
have had us do under the circumstances? What would they them- 
selves have done? 

Should we simply watch these long-time customers go over to the 
ranks of our competitors, losing us valuable business with the move? 
What about the customers themselves? Should they be forced to 
forfeit the goodwill they had built up by trading under our brand 
name for years? 

We believed at the time of the Detroit case—we believe now—that 
we were obliged in conscience as well as good faith to meet the compe- 
tion. This avenue of equity for our jobber customers, we are con- 
vinced, must not be closed by S. 11. 

What, though, of our relationships with our dealers? 

It has frequently been said, before this and other congressional 
committees, that suppliers often give temporary special allowances to 
their dealers in order to start price wars. Nothing could be further 
from the truth. The fact of the matter is that it is established com- 
panies like ourselves that stand to lose most from these price wars. 
Our realization drops sharply; the burdens on our sales organization 
and management are greatly increased. And, more important, we 
suffer from the unfavorable public reaction in adjoining areas. We 
dread price wars. 

Frequently, though, ee eet marketers—usually marketing 
surplus or distress gasoline at cut prices—will initiate a price war. 
And in such cases, upon the request of our dealers and a demonstra- 
tion of need, we will help those dealers with special allowances. 

We as a company have never attempted to justify those allowances 
under the meeting-competition section of the Robinson-Patman Act. 
We have no intention of trying to justify them under that section now, 
because we think it is completely inapplicable. 

Senator Krrauver. May I interrupt at that point? 

When you met a price-war situation like that, what did you do, if 
you gave a special allowance to those dealers you helped; 1s that all 
of them in a trade area? 
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Mr. Ross. All of them show need, Senator. 

Senator Kerauver. By need, do you mean that by their weak 
financial condition 

Mr. Ross. No, by the effectiveness these price cutters are having on 
their current sales. If they show that their sales are being affected, 
that they are listing customers to the price cutter, then cooperativel 
we work out a price relationship there that will enable them to hold 
their own. 

Senator Kerauver. You say you don’t do that on the grounds of 
meeting a lower price in good faith? 

Mr. Sicen. That is correct. 

Senator Keravuver. That is probably something you have to do. 
Just what legal grounds do you take? 

Mr. Cuarrerz. I think the succeeding paragraphs go into that, 
Senator. 

Senator Kerauver. Excuse me. Iam sorry. You go ahead. 

Mr. Ross. I’m aware of the fact that this committee has had put 
before it the much-handled Babcock letter from the FTC. This was 
an early letter from the Commission in which it was said no action 
could be taken against temporary price allowances to retail gasoline 
sellers because the Detroit case stood in the way. We did not and do 
not subscribe to that position, and the FTC itself has now reversed its 
position. 

Our practice has been to work closely with every one of our dealers 
who may be affected by price-cutting competition. In each instance 
we are careful to tailor our assistance to the dealers to make sure that 
they can withstand the temporary competition and hold on to their 
customers. In these circumstances there is no question of lessening 
competition or injuring it, but quite the opposite—which is why we are 
convinced section 2 (b) is totally inapplicable. 

If that stand is correct, then the passage of S. 11 will have no 
effect at all on the granting of these temporary allowances. For all 
that Mr. Nerlinger and Mr. Snow profess to be gravely concerned 
about the situation, S. 11 simply would have no bearing. 

But if, on the other hand, we are wrong and S. 11 would apply, 
then the service-station situation is going to be truly chaotic. Re- 
member that the pricing assistance I’ve mentioned is not foisted on 
the dealers. It’s pide’ only at their request and after investigation 
has shown it’s really needed. How, then, could it possibly be to the 
interest of the dealers to have such assistance barred by law? 

Mr. Nerlinger talked about the plight of the cutrater whose com- 
petition is met by an established-brand dealer. But what of the 
dealer himself, who faces a continuing loss of volume and income 
unless he can meet competition? Mr. Nerlinger professes to be ap- 
palled that we try to help our dealers hold their own on equal terms. 
Can he really mean he’d prefer to have us stand by while the very 
dealers he supposedly represents are destroyed by a competition they 
can’t possibly meet on their own ? 

The suggestion that a prohibition of temporary price allowances 
would eliminate price wars is absurd. These allowances are made only 
defensively and never to induce price cutting. They will have to be 
made as long as we have a free economy in which competitors are free 
to buy as cheaply as they can and resell as cheaply as they will. To 
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bar suppliers from assisting their established dealers in such cir- 
cumstances seems to me shocking. But it is even more shocking to 
have those who urge this course pretend they are speaking in the 
clealers’ interest when they do it. 

Let me go one step further: If this law or any other law is goin 
to prevent a supplier from helping his dealers to stay in business an 
thus protect the supplier’s own sales, the only other alternative will 
be for the supplier to take over the operation of the retail outlets 
themselves. The possibility of having to do this is already very much 
in the minds of many marketing people in the oil industry. 

If price allowances to help relieve distressed dealers are actually 
outlawed, there will really be no alternative. When price-cutting 
competition drives the independent retailer to the wall—as it will—the 
dealer will be forced out of business. The oil company with a service 
station thrust back upon its hands will have no choice but to take 
over the operation unless it wants to forfeit the market completely. 

I hope no one will misunderstand me on this point: I don’t myself 
want to see this situation come into being. No official of my company 
wants to see it come. We much prefer our present setup, with supplier 
and dealer working in close and mutually profitable cooperation. Yet 
there must, some place along the line, be a realistic appraisal of the 
situation—and neither Mr. Nerlinger nor Mr. Snow gave it to this 
committee. 

Under these circumstances it probably strikes you as odd as it did me 
that Mr. Nerlinger should have told this committee: 

We have endeavored * * * to condense our testimony and present it on behalf 
of all the service-station operators. 
I find myself fascinated by that truly comprehensive word “all.” 

The least that can be said is that Mr. Nerlinger badly overstretched 
himself there as well as at numerous other points in his testimony. 
That he was not speaking on behalf of all service-station operators 
we know from contacting out own dealers. The reports that I have 
received from our own sales organization are that our dealers were 
amazed to learn about the testimony of Messrs. Nerlinger and Snow 
before this committee. As a result of this, we suggested to represent- 
ative dealers throughout our territory that they come forward and 
speak for themselves before this committee. I have no way of knowing 
now whether any representative number of these dealers will have 
the opportunity to testify. 

In the interests of truth and to avoid a situation in which the 
Senate of the United States may be misled as to the attitude of the 
great body of retail dealers with respect to the pending legislation, 
I believe your committee should have its investigators find out what 
the facts are. We ourselves will be glad to supply vour committee 
with the names of hundreds, or even thousands, of dealers who will 
deny that Messrs. Snow and Nerlinger are authorized to speak for 
them, who will deny that they regard S. 11 as being designed to pro- 
tect them in any way, who will deny that they favor legislation to 
bar any assistance from us to them during price wars, who will deny 
that we have engaged in any practices designed to foster price wars, 
and who will testify as to the very cordial, friendly and mutually 
satisfactory relations that exist between them and ourselves. I have 
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no doubt whatever that other oil companies will be glad to do the same 
thing. 

Early in his testimony Mr. Nerlinger said that the business mortality 
rate among service-station dealers 1s very high. Some 60,000 go out 
of business every year, he said, roughly a third of the total—pages 
88 and 89. Later, page 111, he added that “one of the prime reasons” 
for this high mortality rate is the granting of allowances to dealers. 

This is arrantly nonsensical, and Mr. Nerlinger should know it as 
wellasIdo. It isn’t even close to true. 

Senator Keravuver, Mr. Ross, what is the mortality rate according 
to your figures ? 

Mr. Ross. The mortality rate according to our figures? 

Senator Kerauver. Yes. 

Mr. Ross. It is not the mortality rate, but the reason for the mor- 
tality that is involved there. Our mortality rate, according to the 
testimony we presented before the Small Business Subcommittee, ran 
21 percent for our company. This suggests substantially higher than 
that, something around 33 percent. That specifically answers your 
question. 

But the case in point here is that the reason for the mortality is the 
granting of allowances to dealers, and there just is no basis for that 
statement. 

Senator Kerauver. He said here, according to your quotation, 
some 60,000 go out of business every year, roughly a third of the 
total. What do your figures show as to how many go out of business? 

Mr. Ross. About 21 percent. 

Senator Kreravuver. I mean, how many thousand? 

Mr. Ross. About 2,000. 

Mr. Seetey. How many of those dealers, Mr. Ross, are independent 
station owners and how many are lessees, do you know? 

Mr. Ross. I couldn’t answer that question accurately. I don’t have 
the breakdown figures with me. 

Mr. Srexey. Isn’t it a fact that 80 percent of the service-station 
operators in this group are major company lessees? 

Mr. Ross. I couldn’t answer that question, but it seems to me to be 
very high. 

Mr. Cuarrerz. It couldn’t be true. 

Senator Kreravuver. Mr. Ross, you said you thought 20 or 21 percent 
was the mortality table. 

Mr. Ross. Of our company. 

Senator Kerauver. Was that of your independent dealers? 

Mr. Ross. That is total. 

Senator Keravver. That is in your company ? 

Mr. Ross. Yes. 

Senator Kerauver. Do you know what the national average is for 
all companies? 

Mr. Ross. I do not have any exact figures on that at this moment 
on the current situation. 

Mr. Cuarrerz. May I interject a word? 

Senator Kerauver. Just a minute, Mr. Chaffetz. Would it be 
higher or lower than the mortality rate for your company ? 

Mr. Ross. Higher. 
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Senator Kerauver. Do you know how much higher? 

Mr. Ross. I do not. It would be some higher, based upon the best 
calculations of the past. 

Senator Kerauver. You mean you have a turnover in your company 
of, I understand, 21 percent every year ? 

Mr. Ross. That was our last count for the year of 1954. 

Senator Kerauver. Just what does that mean? Does that mean 
where somebody sold out to somebody else? 

Mr. Ross. That they left the business for any reason. It does not 
imply that all of them failed in business. Many of them had oppor- 
tunities they felt were better than the operation of their station. You 
know what the employment levels have been in the last 2 or 3 years. 
The opportunities to go into manufacturing work, shorter hours, 
higher aie of compensation, and as a result they have had many 
alternate opportunities. 

Senator Kerauver. It means they felt they could do better in some- 
thing else? 

Mr. Ross. Correct. Many of them sold out for a variety of reasons. 
The actual percentage of failure of that group, according to our check 
through our own treasury department, is very, very small, and not as 
high as reported for the national average of actual business failures. 

Mr. Cuarretz. We put those figures into the record before Mr. 
Jehle and the Roosevelt subcommittee in the House. They are printed 
in the printed hearings and are available on the number of actual 
failures. 

Mr. Seetey. Are you familiar with the situation of the study made 
by the Senate Small Business Committee where it was found that in a 
61-year period ending June 1947 the Socony-Vacuum Co. over the 
United States acquired 600 independent filling stations from their 
former independent owners and over 200 wholesale bulk plants from 
independent jobbers? 

Mr. Ross. Those facts have not come to my attention. 

Mr. Sreiry. Can you give us a statement what the figures were for 
your company during that period or in the period since then as to 
such acquisitions ? 

Mr. Ross. It would be very small, but I can’t give you any figures 
on that because I made no check on it. Occasionally we do acquire a 
privately owned service station where the dealer wants to sell out or 
the dealer has passed away and his estate must liquidate the property, 
but it is very seldom. 

Senator Keravver. All right, sir, go ahead. 

Mr. Ross. Mr. Nerlinger maintained in answer to that question that 
he didn’t know of a single case in which a Government prosecution 
against price discrimination was maintained in face of the meeting- 
competition defense. My understanding is that this defense has been 
offered without success in a great many cases—some in the Supreme 
Court of the United States—and has been sustained thus far in only 
our case—the Detroit case. On the oher hand, there hasn’t been a 
single case in which it was shown that any business, large or small, 
has been jeopardized by a seller’s right to meet competition as ap- 
proved by the Supreme Court. 

If Mr. Nerlinger is actually going to maintain his position, he will 
have first to answer one massive question: Why in the name of good, 
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sound business should any supplier want to deliberately make life 
difficult for his own dealers ? 

The members of this committee know as well as I do how difficult 
it is to find skilled, trained, personnel to fill any position today. Good 
retail gasoline dealers are particularly hard to find. Your competitors 
are constantly trying to get your best dealers away from you. Apart 
from the fact that my company has always made it a policy to main- 
tain the best relations with its employees, with its stockholders, and 
with its dealers, these days the efforts taken to keep our dealers happy 
and successful are in fact extraordinary. 

Further, our dealers and ourselves are mutually interdependent. 
If the dealer profits, if his business is good, the supplier profits. If 
the dealer loses, if his business drops for any reason at all, the supplier 
loses. 

Let me give you the picture briefly as far as my own company is 
concerned. 

Standard Oil operates in its 15-State marketing area exactly 28 retail 
service stations on its own. These we maintain solely to provide 
training in management and operation for our dealers. And we sell 
at retail through these stations, incidentally, strictly at the market 
price prevailing in the area. 

Besides this, we market to a total of less than 100 jobbers through- 
out our entire territory. 

But we sell to 17,122 independent retail dealers. They are obviously 
our most important customers—and we treat them as such. We are 
proud of our dealers, justly so, for they are one of the finest—I would 
even say the finest—selling forces in the Nation. For after all, they 
sell annually about 60 percent of the gasoline that we sell, and gasoline 
is our principal product. 

Senator Kerauver. Let me interrupt you at that point, Mr. Ross. 
In your marketing area you have 28 retail service stations? 

Mr. Ross. Yes, sir. 

Senator Keravuver. I understand that the larger companies had a 
larger sernentnge than that. Is that a smaller number than other 
companies have 

r. Ross. I am not accurately informed on that point, Senator, but 
it would be my impression that that number would be as large as 
most other companies. 

Senator Kerauver. By 28 you mean that that is 28 you operate with 
your own salaried personnel ? 

Mr. Ross. Correct. Where we set the price and control the market 
practices. 

Senator Keravver. Out of this 17,122 whom you called independent 
retailers, you, in fact in those cases often if not most frequently, may 
own the property and enter into contract with independent operators ? 

Mr. Ross. Not in the majority of cases. 

Senator Kerauver. Can you give us the percentage? 

Mr. Ross. Roughly, about one-third, a little less than one-third. 

Senator Kerauver. How does that operate? You own the station 
and you find some man whom you have confidence in, who is willin 
to be a dealer, and you enter into a contract with him; is that right? 

Mr. Ross. That is right. He leases the station from us and operates 
is, pays his rent on a gallonage basis, and resells our product at retail] 
and buys at the same price as any other dealer. 
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Senator Kerauver. How long are these contracts usually for, these 
lease contracts ? 

Mr. Ross. One year for the general level of them. Our older 
lessees, after they have established their ability are now being offered 
5-year leases. 

Senator KerAuver. As I understand, as to these independent retail 
dealers, about 60 percent of the gasoline you sell is sold directly to 
them. 

Mr. Ross. Yes, sir. 

Senator KrrAuver. Not through jobbers. 

Mr. Ross. No, sir; jobbers, as indicated, are a small percentage of 
our total. 

Senator KerAauver. What percentage would you say is handled 
through your jobbers? 

Mr. Ross. About 5 percent of our total. 

Senator Kerauver. Only 5 percent? 

Mr. Ross. That is right. 

Senator Kerauver. Has that been getting smaller every year? 

Mr. Ross. No; it is staying about constant. Our jobbers are main- 
taining their level of sales increase about the level of the company. 
We have not had any expansion of our jobber ranks, nor have we had 
any contraction of consequence. We are staying just about even. 

Senator Kerauver. Is it your policy, where some jobber goes by the 
wayside, to encourage more jobbers to get into business, or are you dis- 
couraging the increase in the number of jobbers / 

Mr. Ross. We have no position on that, Senator. We distribute 
through our own bulk-plant facilities practically throughout our ter- 
ritory, and because of our own distribution, the fact that we already 
have our own investment in our bulk plant and other facilities there, 
we have no need for jobbers. 

Senator Krravver. Do you think that this 5 percent you sell through 
jobbers is about the national average with all companies ? 

Mr. Ross. No, sir; 1 donot think so. I think it is low. 

Many companies use jobbers more for the distribution, more widely 
than we do. 

Senator Kerauver. Does this tieup include the so-called jobber- 
retailer ? 

Mr. Ross. Yes, sir. 

Senator Kerauver. So the jobber who has no stations of his own 
handles a very, very small part of your product ? 

Mr. Ross. Very. 

Senator Kerauver. You don’t make as much money out of dealing 
through an entirely independent jobber as you do by selling directly 
to your independent retail dealers, do you? 

Mr. Ross. Without checking the figures, currently I would say that 

approximately a correct statement. 

Senator Kerauver. What is ordinarily the jobber’s margin ? 

Mr. Ross. Our jobber’s margin at the present time is 3 cents a gal- 
lon on house-brand gasoline, and 31% cents a gallon on premium gaso- 
line—314 ; I am sorry. 

Senator Keravver. How much do you figure is a reasonable number 
of cents or fraction of cents of gasoline, for the purpose of a jobber- 
retailer maintaining the storage facilities, bulk storage, and operat- 
ing his trucks? 
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Mr. Ross. Senator, we have never tried to run a cost study nor do 
any ealeulating on that point, because the facts are that the market 
determines what the jobber’s margin will be. It depends upon what 
© can buy from others. If you want to maintain him as a jobber, you 
have to sell him at the going market for jobbers. 

Senator Kerauver. What I mean is: How much will it take, 1 cent, 
2 cents, 114 cents, 1144 cents? How much will it take for the average 
jobber-retailer to carry his investment in bulk storage and trucks? 

Mr. Ross. I don’t have those figures. We have not made a cost 
study of the cost of jobber operation. 

Senator Kerauver. Mr. Ellis, do you know what that figure is? 

Mr. Exviis. The question was the jobber-retailer, I believe, Senator ? 

Senator Kerauver. Yes, sir. 

Mr. Ennis. I can’t answer about the jobber-retailer, because the 
rank-and-file jobber is not a retailer except when he is forced to by a 
competitive situation. But on the basis of a national survey made by 
a disinterested group of accountants about 4 years ago, I believe, that 
reflected that the jobber’s net profit—I am not talking about the 
jobber-retailer, I am talking about the jobber’s net profit—was a frac- 
tion over 1 percent of his gross annual sales, Senator. 

Senator Krrauver. Was about what? 

Mr. Exuis. About 1 percent of his gross annual sales. That was his 
net profit. 

Senator Kerauver. Mr. Ellis, are these jobber-retailers members of 
your association ¢ 

Mr. Exsis. No individual is a member of the council. The council’s 
membership is made up of State and regional associations. The in- 
dividual is a member of the State or regional association. 

I understand there are some of what we call the jobber-retailers that 
inay belong to some of the State associations, but, Senator, when we 
talk about the jobber-retailer, I am talking about the man who buys 
at the jobber price and retails all of the product himself. Retailing is 
really his primary function. We are only talking, I would estimate— 
[ don’t have the figures, but as a horseback estimate—I would say only 
about 2 percent of the jobbers in this country, or even less than that. 

The average jobber, Senator, prefers wholesaling to operating the 
retail station. But oftentimes he must operate that station when the 
operator goes bad on him, and he has to keep the station open, and he 
does so until he can get another operator. 

Senator Kerrauver. You don’t encourage, then, operators like 
Ned’s? 

Mr. Etuts. I do not encourage the cutrate—watch my adjectives— 
jobber-retailer who takes advantage of a price to destroy markets for 
bona fide independent retailers and independent jobbers. 

I think I made it clear yesterday, Senator, that I think that the 
cutrate jobber-retailer is the greatest market-destroying force in this 
country today and, if those who supply that type of retailer got a little 
economic sense in their heads and stopped it, then you would have a 
better and more stable market in this country, that would promote 
more good retailers, more good jobbers, and a healthy relationship 
with major company suppliers. 

I think that and I believe it. I believe that would be concurred in by 
the rank-and-file independent retailer, jobber, and major company 


alike. 
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I don’t think, Senator—— 

Senator Keravver. Here is an outfit like Citrin. You don’t en- 
courage that sort of operation, do you? 

Mr. Exuis. Mr. Citrin? 

Senator Kerauver. Yes. 

Mr. Ex.is. Mr. Citrin’s testimony was a little rambling, but Mr. 
Citrin’s testimony, as I understand it, was he operates retail outlets 
only when he cannot get independent retailers to operate them. 

Senator, that is a problem in this country today. 

Senator Keravuver. I wasn’t quite clear whether that was testimony 
or not. I think he said it had been that way at times, but he regu- 
larly operated about four. 

Mr. Cuarrerz. That was his testimony, and those were the facts 
during the time covered by the Detroit case. That was his testimony 
in that case. 

Senator Knrauver. I must say that I got the impression that he at 
times had regularly operated some, and that also he felt that he ought 
to have the privilege, and did exercise it, of operating others for a 
short time when he lost a dealer and he would try to find another. 

Mr. Cuarrerz. I believe your statement is more accurate than 
mine. 

Mr. Extts. I believe even the retailer representatives would agree 
tha the rank-and-file jobbers I represent are good, clean marketers. 
Maybe some of them have a station they started in business with and 
for old times’ sake they keep on operating it, but they do so not as a 
price cutter, but at the same market price that their dealers get, the 
ones they sell to, and the rank-and-file jobber is a good, clean 
marketer. 


Sure, we have some stinkers in our crowd, and we are trying to 
clean them out. 

Senator Kerauver. Mr. Ellis, Mr. Ross here said that only about 
5 percent of their products are sold through jobbers. What is the 
national average for that? 

Mr. Exxis. The best estimate we have been able to get is somewhere 
between 30 and 35 percent. Mr. Ross’ company doesn’t have as large 
a percentage of jobbers as most companies. 

As a matter of fact, Jim and I have argued about that many times. 
We have tried to prevail on him to utilize more jobbers. 

You mentioned Socony-Vacuum a while ago. They have over 
2,000 jobbers in this country. Shell has over a thousand jobbers. 

Senator Kerauver. Has the percentage of product being handled 
by the jobbers gone down? 

Mr. Extis. The percentage of gasoline products has been going 
down, Senator, because primarily the larger jobber in the volume 
area 

Senator Kerauver. How long has it been going down; since when? 

Mr. Extis. Senator, I don’t have the statistics that reach back on 
that. 


Senator Kerauver. Do any of you gentlemen know what the trend 
has been on that ? 
Mr. Exits. On fuel oil, we, of course, have been going up. But on 


gasoline we have been going down. The larger jobbers are biting the 
dust. They are selling out. 
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Senator Kerauver. That is, of course, because of this habit here of 
selling directly to retail dealers, I guess. 

Mr. Extras. No, sir. That is a minor contributing factor to it, 

The cost of doing business to a jobber today is so great by way of 
building service stations, getting competent help and getting opera- 
tors for those service stations, it is so difficult that it just simply is 
reyes less and less economic in the large-volume areas for a jobber 
to meet the competition. 

A jobber simply cannot amortize $75,000 and $100,000 service sta- 
tions and build them as rapidly as the market is growing in his area. 
He doesn’t have the capital, Senator. 

The basis of our big problem is lack of capital. 

If you wanted to pie the jobber or any other small-business man, 
if you would change the tax structure so that a small-business man 
could have enough capital left out of what he takes in to grow, that 
would be the greatest thing you could do for the small-business man of 
this country. And a good small-business man, given that break, will 
swim in the arena of free competitive enterprise, and if he can’t swim 
in that, let him drown. 

Senator Kerauver. I agree that is one of the things that ought to 
be done. I think there are other things that ought to be done to help 
the small-business man, too. 

Mr. Cuarretz. May I supplement Mr. Ellis’ statement with one 
sentence? 

Senator Krerauver. While we are at this point, let’s have a 5-minute 


recess. 
(Short recess.) 


Mr. Cuarrerz. Mr. Chairman, as we adjourned, I asked for the 
privilege of supplementing what Mr. Ellis said by one sentence, about 
the jobber having a lesser share of the business, and I ask him whether 
he doesn’t concur in it. 

It is my impression that the most prosperous older jobbers are sell- 
ing out and taking a capital gain, on the advice of their counsel, par- 
ticularly where they do not have children to succeed them. They have 
large volumes of the business, and the total share of the jobbers goes 
down. 

The doubt as to whether dual distribution is permissible has pre- 
vented many new jobbers getting in the area. Our company during 
all a years has been very reluctant, until the case has been finally 
decid 

| am curious to know whether Mr. Ellis concurs in what I have 
sai 

Senator Kerauver. When they sell out, to whom do they sell out? 

Mr. Cuarrerz. Usually an oil company, because that is the only 
one they have a market with. They don’t sell out because they are 
clubbed or under pressure, and so forth. I think they sell out be- 
cause they have a good marketable property, and there is a chance to 
sell on a capital gain basis, and div ersify and put their money in 
— securities which are much less risky as an investment for their 

ami 

Siaahes Kerauver. I thought that human nature was such that if 
your business is good, you didn’t sell out. If it is marginal 
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Mr. Cuarrerz. When you get to be 55 or 60 or 65 years old, and 
you have a good business and you don’t have children who are inter- 
ested or qualified to take over, I have heard this in the trade press, 
then you begin to think of selling out and diversifying your capital. 

Mr. Ellis is much more qualified than I am to talk about that. 

Senator Kerauver. You may proceed, Mr. Ross. 

Mr. Ross. I have said this before, also under oath, to the House 
Small Business Subcommittee on Distribution Problems. I repeat it 
here—because it is absolute truth: Our own success quite literally de- 
pends upon the success of our dealers. How to promote the success 
of our dealers is constantly one of our major goals. We do everything 
in our power to help them succeed. 

I might add that we have a substantial financial stake in keeping 
dealer turnover down just as low as we possibly can. A study made 
in 1954 showed that it costs us an average of about $1,100 each time 
there is one such turnover. You have to sell an awful lot of gasoline 
to make back $1,100. Fortunately we’ve been at least reasonably 
successful in keeping our dealers and in turn keeping them successful, 
Over 4,000 of our dealers have been with us for more than 10 years, 
and half of these have been with us for more than 20 years. 

Among the many things we do to help our dealers are these 10: 

1. We provide scientific training programs for them at company 
expense. 

That is the primary purpose of the 28 stations. 

2. We make available service-station facilities and equipment that 
they could seldom provide for themselves. 

3. We frequently provide inventory on credit at low interest rates, 
in effect making a loan based on moral and character risks. If a 
dealer shows promise, we won’t let the lack of working capital stand 
in the way of his progress. 

4. We charge rental on a gallonage basis, and only on amounts of 
gasoline actually sold, so the rent is automatically geared strictly to 
the volume of sales. 

5. We supply a line of gasoline, motor oils, lubricants, and other 
products that are strongly supported by advertising and promotion. 

6. We advertise the dealer as well as the product and do not re- 
quire dealers to pay for advertising. 

7. We make available sales aids of all descriptions that are re- 
searched and tested to keep our dealers ahead in the parade. 

8. We provide constant advice based on 66 years of research and 
experience in improving retail sales and profits. Granted, advice is 
a commodity in large supply, but at least we can help the dealers 
avoid some of our own early mistakes. 

9. We sponsor a national credit card system, which takes the gamble 
out of the dealer’s sales on customer credit, reduces his need for work- 
ing capital, and attracts to his station motorists traveling from other 
areas, 

10. We publish periodicals, free of charge, to keep the dealer up- 
to-date on new products, developments, services, and ways to in- 
crease his efficiency and profits. 

All these things we supply to the dealer to help our dealer suc- 
ceed—yet Mr. Nerlinger would have you believe that we’re intent on 
driving the dealers out of business. 
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Service-station dealers—Messrs. Snow and Nerlinger to the con- 
trary—have nothing to gain by the passage of S. 11 with its price 
artificiality. And they could a a great deal to lose. 

Even more to the point, though, I believe, is the fact that the public 
in general has much to lose by this ;bill. The consumer can never gain 
from an imposition of artificral price rigidity. S. 11 has been masked 
as an antimonopoly bill, a carefully rigged device for preventing price 
competition in the open market place. 

On behalf of my company rt myself, accept our thanks for being 
permitted to appear before your committee here today. 

Senator Keravver. We thank you very much, Mr. Ross, for a well- 
prepared statement. 

Mr. Ross, did you handle the matter with Ned’s in Detroit? 

Mr. Ross. I did not, Senator Kefauver. I was not stationed in that 
area at that time. 

Senator Keravver. Was it handled under your supervision ? 

Mr. Ross. It was not. My supervision at that time was in the 
southwestern part of our territory. 

Senator Krravver. I just wondered why your company gave Ned’s 
a cent and a half discount when he was not really a jobber at all in the 
sense that he had no other customers except himself. 

Mr. Ross. I will give you my appraisai of that. 

Senator Keravuver. I wish you would. 

Mr. Ross. No, 1, we did it because it was an industry practice, 
accepted practice within the industry. 

No. 2, because he could get that amount, or more, from other well- 
known established companies. 

Senator Kerauver. You mean by that being an accepted practice 
in the industry, it is an accepted practice that you will give a jobber- 
retailer, who does nothing but retail, a discount of that kind? 

Mr. Ross. At that time anyone could qualify who would perform 
the job or function and supply the jobber facilities and services that 
were required for jobber operation. 

Senator Keravuver. The only jobber function he performed is to 
have sufficient tanks, and I.suppose trucks, to serve his own stations; 
wasn’t that it? 

Mr. Ross. And make the delivery, handle his own credit, such as it 

might have been, and any other function of distribution in supplying 
a dealer or a retail location, whether he was a dealer or it was his own 
location. 

Senator Keravver. You said that was the practice of the industry 
at that time. _Is it still the practice ? 

Mr. Ross. I would say that it would be possible today from some 
companies for a jobber of that type to get supplies of an established 
brand. 

Senator Kerauver. How do you expect these independents to sur- 
vive if that practice continues ! 

Mr. Ross. You mean, the independent dealer himself? 

Senator Keravuver. The independent dealer himself. 

Mr. Ross. As Mr. Chaffetz, I thought, so well explained, only a very 
small portion of that gross amount available to the jobber i is available 
to him for anything in the way of secret discounts, cut prices, or what 
have you. 
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Most of the margin is used up in operating expense. So that the 
amount remaining 1s quite small, and coat ven very little impact 
on the retail market if it were reflected in retail prices, There is little 
evidence to indicate that that encourages retail price cutting by a 
trademarked jobber or dealer, or jobber-dealer, if you prefer. 

The problem comes in these markets and the thing that is causing 
the pressure on dealers—— 

Senator Kerauver. Let’s examine that a minute. 

Mr. Ross. All right. 

Senator Keravver. I understood there was some study that indi- 
cated that one-fourth of a cent to one-half a cent a gallon was the cost 
of amortizing, owning storage facilities and trucks. Mr. Ellis said 
it was 1 cent. 

Mr. Cuarrerz. Mr. Ellis said they get 1 percent of profit on their 
total sales, out of 3 cents’ margin that they get today; 1 percent is 
profit out of the gross margin. That is what I understood him to say. 

Mr. Euuis. If you will take 1 percent of 3 cents a gallon, you will 
find the jobber’s net profit. 

Senator Kerauver. I was talking about something else. I was 
talking about what the cost is to the jobber to do what Ned’s was doing; 
that is, have his own storage facilities, and I assume some trucks to 
transport gasoline from his tank to his station. 

Mr. Exuis. That is what I am talking about. 

The jobber function of storing, distributing by his trucks, and per- 
forming the function of painting stations, putting in the pumps for 
his dealers, where that jobber is not a dealer himself, he is purely a 
wholesaler, but performing the necessary functions for his dealers to 
aa the brand in that station; that the cost of doing that on the basis 

f the survey we have made, or had made, rather, is between 98 and 99 
percent of the jobber’s gross sales income. 

To translate that, now, the jobber has a om margin of profit in a 
normal market, of 3 cents a gallon on regular gasoline. Our fi 
show between 1 and 2 percent of that 3 cents is net profit, so the differ- 
ence between that 1 and—let me call it 2 percent, to clarify it—the 
difference between that 2 percent of that 3 cents per gallon and the 
98 percent of his cost, is 2 percent, which is his profit. 

enator, somebody has given you the impression, apparently, that 
you can store and distribute and perform the functions of a jobber 
for a quarter of a cent a gallon. That is the most erroneous hunk of 
information you have had, if that is the impression you have. 

Senator Krrauver. Well, Mr. Ellis, do you agree with Mr. Ross 
that their practice of selling to so-called jobbers, who do nothing but 
retail, does not offer unfair competition ? 

Mr. Exx1s. I don’t say that the practice of selling to him is unfair 
competition. I think that is competition, because, if they didn’t sell 
to him, somebody else would. 

But what I do say is that when that jobber-retailer operating from 
that point on, cuts prices, then he destroys the market. 

There is one thing, Senator, that hasn’t been made clear here. The 
average jobber-retailer operates a different type of station than that 
of a good retailer, as a general rule. In that respect, the difference is 
this: that cut-rate type of jobber-retailer has a low-price shell of a 
service station with a lot of concrete around it. He doesn’t normally 
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perform greasing operations and the other servicing of vehicles that a 
first-class station performs. He cuts down on doing the service. 
Therefore, he minimizes his costs, thus enabling him to sell at cut rate. 

There are always a breed of people who want to buy gasoline at a 
cheaper price, and when they want to get service, they go to a first- 
class station to get their car greased, get air, get their punctures fixed, 
which the average cut-price retailer does not perform. 

I do not say all of them. I say the average cut-price retailer. So 
we are talking about a man who just doesn’t perform all the functions. 

May I add one more, Senator. You have been indulgent of me. 
I can boil down my feelings. 

If you can write this change in the law in such a manner as to pre- 
clude a cut-rate—let us call him jobber-retailer, he is really a total 
retailer, but by virtue of volume, he can buy at a jobber — and per- 
form a jobber function—if that type of operator could be eliminated 
by this law, you would have performed the objective, as far as this 
industry is concerned. 

But please do not take away the right of the bona fide jobber who 
does not prefer to be a retailer, but must, for competitive reasons, keep 
his station open between operators. Don’t take that right away from 
him, or you kill him. 

I don’t know how you can write it, Senator. I can’t. 

Senator Kreravver. Mr. Ellis, just a minute. 

Mr. Ross said it is the practice of the industry in times past, that is, 
of the big companies, in times past, and at the present time, to enter 
into arrangements such as Ned’s had. It seemed that that is some- 


thing that your people ought to be eae about. 


Mr. Exuis. I didn’t understand your last comment. 

Senator Keravver. Mr. Ross has just testified that it was the prac- 
tice of the industry to enter into similar arrangements as they had with 
Ned’s; that is, selling to a so-called jobber-retailer where it doesn’t 
do anything but retail, and his main function is retailing. I think 
that is something that your people ought to be worrying about. 

Mr. Eris. We have been worrying about it, but we can’t condemn 
Mr. Ross’ company for meeting competition to hold their customers, 
however much we may deplore the result of it. 

Senator Krerauver. Mr. Ross, do you enter only into arrangements 
like you had with Ned’s to meet competition, or is it the practice of 
the industry to make arrangements ipso facto? 

Mr. Ross. No. In our case, we only do it to meet competition, only 
did it in that case to meet competition. 

Senator Kerauver. Let’s let Mr. Ross testify. 

Mr. Cuarretz. I want toadd a different thought. Iam sorry. 

Mr. Ross. As of today, Ned’s does not operate his service stations. 
We do not take on jobber-retailers per se today. 

Senator Kerauver. What did you mean by the practice of the in- 
dustry, a few moments ago? 

Mr. Ross. I meant there were people in the industry from whom they 
could buy on a tank-car basis and maintain their operation of jobber- 
retailer. 

Senator Krerauver. Suppose somebody came to you and said: “I 
have a lot of stations, and I have storage facilities and trucks. I want 
to enter into an arrangement with you at a cent and a half discount.” 
Would you enter into it? 
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Mr. Ross. No, sir. We would not. We are not doing it. They are 
a bona fide jobber today before any consideration is given to them, and, 
as indicated by the number, our own operations take care of our ter- 
ritory, and we really have no need for duplication with our own fa- 
cilities, so our interest in acquiring jobbers would be very limited, to 
start with, and it would have to be an exceptional case before we would 
be interested, and he would have to be a bona fide jobber, which would 
not be disturbing to our dealers to whom we owe first responsibility. 

Senator Kerauver. Well, as I understood it, Ned’s and these other 
jobber-retailers cut the price, that was the trouble, and they cut the 
price now; isn’t that true? 

Mr. Ross. No, sir. 

Senator Kerauver. They do not cut the price? 

Mr. Ross. No, sir. They were meeting the price that was wide- 
spread in Detroit at that particular time. 

Mr. Cuarrerz. Detroit, Mr. Chairman, has been the most stable of 
the cities that Standard Oil Co. operates in, to my knowledge, for a 
number of years now. 

Mr. Srevtey. Doesn’t the Standard Oil Co. ever want to cut the 
price? 

Mr. Ross. We do reduce prices periodically, based upon the market 
trends, market conditions. 

Mr. Sretey. How often have you reduced prices in that area since 
the Standard Oil case? 

Mr. Ross. You have asked me a question which I would have to look 
at the records for. 

Mr. Cuaarrerz. The chart goes like this, up and down, regularly, 
since that time, both ups and downs. 

Mr. Seetey. Mr. Ross couldn’t recall. You mean, there have been 
so many that you cannot recall, or you cannot recall any particular 
one? 

Mr. Ross. I cannot recall a particular one. 

Mr. Seevey. If the chart fluctuates as much as Mr. Chaffetz leads 
us to believe, wouldn’t you remember any of those price reductions or 
price increases ? 

Mr. Ross. I can remember that there have been some, but I can’t 
remember the number or the dates. 

Senator Kerauver. Would it be much trouble for you, since 1950, 
to draw a chart showing the fluctuations of prices and give it to us? 

Mr. Ross. In Detroit proper? 

Senator Kerauver. Yes, sir; of your prices. 

Mr. Ross. We can get the information to you, if you find it would 
be useful to you. 

Mr. Cuarretz. You were going to give me a chance to say something 
that Mr. Citrin asked me to say. 

Senator Keravuver. You will turn it over to us? 

Mr. Ross. Yes; we will finish it. 

Senator Keravver. Then, will it be too much trouble to provide it 
for the other areas in which you sell ? 

Mr. Ross. It would be. That is quite an assignment, because it 
varies at individual cities and stations, of which we have some 4,000. 

Senator Kerauver. What I was talking about is (1) the price 
changes in the Detroit area, and the other, lumping all the other areas 
together, and showing the price changes, taking Detroit out of the 
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overall and lumping all the others together. Let’s see if we can get 
this. 

Mr. Ross. Offhand, Senator, I would certainly want to cooperate 
and give you any thing that would be helpful to you, but the request 
you have made is so unique that I don’t, for the moment, know just 
how we would go about lumping all of these price changes. The 
market is in a state of constant flux in various areas in our territory, 
and to show the etfect of that in the total would be very complex, to say 
the least. 1 am afraid it would not tell you what you are looking 
for. 

Senator Kerauver. You have most of the prices? 

Mr. Ross. Yes, sir; we do have. 

Senator Kerauver. I thought of a chart of the posted price as it 
goes up and down. 

Mr. Ross. There are 4,000 points. 

Mr. Cuarrerz. May we select 10 key points in our area and give 
you a chart of the ups and downs of ‘the prices in those areas, for 
whatever period you have in mind? 

Senator Kersuver. In Detroit, and nine others. 

Mr, Cuarrerz. Since 1950? 

Senator Kerauver. Yes, sir. 

Mr. Ross. All right. 

Mr. Cuarrerz. May I just get this into the record? 

Mr. Citrin asked me to say this, and it is also true of Ned’s: As of 
recent years, and as of today, neither Citrin nor Ned’s operates its 
own stations except on the very ppeecie basis mentioned by Mr. Otis 
Ellis. That is true of all our jobber customers in Detroit, as of all of 
Mr. Ellis’ members. 

Mr. Seeey. Mr. Ross, you referred to the study by the House Small 
susiness Committee on dise riminatory pricing practices against retail 
gasoline operators, and I refer you to the report of that committee, 

page 3, where it states that the suppliers have held the level of their 
prices, generally, while at the same time cutting their prices to one or 
more dealers at a particular location. In such situations the low 
price has prevailed until the low-price off-brand dealer saw fit to in- 
crease his price. 

Would that be the reason for the statement Mr. Chaffetz made about 
the stability of prices in the Detroit area ? 

Mr. Ross. No, sir. It would have very little to do with it. In that 
particular case—in the city of Detroit, you are speaking of. 

Mr. Seerzy. In your prepared statement, Mr. Ross, you stated at 
page 13 at the end of the third paragraph: 

* * * there hasn’t been a single case in which it was shown that any business, 
large or small, has been jeopardized by a seller’s right to meet competition as 
approved by the Supreme Court. 

Wasn’t this very case, the ¥TC v. Standard Oil of Indiana, a case 
in which such injury was shown ? 

Mr. Cuarrerz. I think that is a legal question. May I answer that? 

Mr. Srexey. I take it that this statement was prepared by you, then, 
Mr. Chaffetz. 

Mr. Cuarretz. No; we prepared it jointly. But you are asking about 
the Detroit case. I think I am more familiar with the record of that 
case. Lhave read it. I don’t think Mr. Ross has. 
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The testimony in that case, of injury, was this: A dozen dealers— 
not more than a dozen; a handful of dealers—took the stand and testi- 
fied that to their knowledge they lost some business to Ned’s. If you 
want to check me on that, a quick way to do that is to look at an article 
in the 61st volume of the Harvard Law Review, written by Professor 
Adelman who undertook to read the record, and there is a footnote in 
nis article that goes something like this: 

Despite all you have heard about the Detroit case, the total of the 
——- of injury is that a few dealers testified that they lost some 

usiness. 

I would say two things about that, Mr. Seeley: First, the fact that 
some dealers lost some business doesn’t suggest that they were in 
jeopardy. ‘The most important point, and the int I tried to make 
this morning, was that if we had refused to sell to Ned’s, if we had 
refused to meet the competition and Ned’s had bought from somebody 
else, those dealers would have met that same competition anyway. 

We didn’t bring it about. It was brought about by the fact that 
Ned’s was able to buy at that price anyway, and the Supreme Court 
said that. The Supreme Court said that Cotiaeens must have known 
when it passed the Robinson-Patman Act that competition atthe 
buyer’s level would be affected equally, whether or not you met the 
lower price. 

Senator Krrauver. We might put in at this point what the Supreme 
Court said about it (340 U.S., at p. 235) : 

The Commission found that such reduced retail prices have resulted in injur- 


ing, destroying, and preventing competition between said favored dealers and 
other dealers of respondent petitioner’s gasoline and other major brands of 


gasoline. 

So there was a finding of injury to competition. 

Mr. Cuarrerz. Under the procedure in a Robinson-Patman Act 
case, each issue is taken up consecutively. In the absence of any 
evidence of meeting competition, the burden being on the respondent 
to show that he was only meeting competition, the Commission is 
required: First, to make the finding that the Robinson-Patman Act 
applied, to make that finding in the language of the statute—which 
is all you read—that there was a discrimination and the discrimi- 
nation injured competition. But then we come forward with the 
evidence showing that this same injury would have happened in any 
event; so, if you read a little further in the Supreme Court’s opinion, 
you get to the point I made. 

I therefore suggest that we put the whole opinion into the record, 
or at least the other sentence that I quoted. 

Senator Kerauver. It has already been put in the record. 

Mr. Cuarretz. The last sentence reads: 

It must have been obvious to the Congress that any price reduction to any 
dealer may always affect competition at that dealer’s level as well as at the 
dealer’s resale level, whether or not the reduction to the dealer is discriminatory. 

Mr. Sreitry. Mr. Chaffetz, I have a question on that. 

Mr. Cuarretz. The next sentence reads: 


Likewise, it must have been obvious to Congress that any price reductions 
initiated by a seller’s competitor would, if not met by the seller, affect competi- 
tion at the beneficiary’s level or among the beneficiary’s customers just as 
much as if those reductions had been met by the seller. 


That is my whole point. 
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Mr. Srz.ey. I have questions on that, but I have been questioning 
Mr. Ross and I would like to come back to that. 
Mr. Ross, on page 12 of your statement you say: 


As a result of this— 


referring to the testimony of Messrs. Nerlinger and Snow before this 
subcommittee— 

we suggested to representative dealers throughout our territory that they come 
forward and speak for themselves before this committee. 

How did you go about picking out your dealers and what communi- 
cations did you send them in that regard? Did you state to them what 
would happen if this bill were passed ? 

Mr. Ross. We contacted a few of the representative dealers to ask 
if they knew of the bill. Many of them did not. We tried to explain 
the application of it and asked for their reactions. Their reaction, 
invariably, was negative. 

We said to them that there is a hearing going on in Washington; 
and if you would like to wire your request to appear before that 
hearing, you have that opportunity. 

How many have done so, we do not know. 

Senator Tae. Was that done all by telephone? 

Mr. Ross. Yes. 

Senator Kerauver. How many calls did you make? 

Mr. Ross. We called our division managers, of which we have 25, 
and they called 2 or 3 dealers in their respective divisions, to the best 
of my knowledge. 

Senator Kerauver. You sent out word to your division managers 
to get in touch with some of their dealers? 

Mr. Ross. To give them an opportunity to know of this and to know 
of the application of it. 

Senator Keravver. Is that what other oil companies did? 

Mr. Ross. I cannot speak for other oil companies, Senator. I must 
admit that—— 

Mr. Cuarrerz. You were, unfortunately, not here when the ono 
dealer who showed up here testified yesterday, and I particularly 
would appreciate if that 1- or 2-page statement was read by the chair- 
man. 

Mr. Seetrey. You are talking about the man from Topeka, Kans. ? 

Mr. Cuarrerz. It would be helpful if you read that statement. 

Senator Keravver. I have a copy of that statement. Did you send 
out letters? 

Mr. Ross. No, sir. 

Senator Keravuver. It looks like you would have sent out letters. 

Mr. Cuarrerz. There wasn’t time. 

Senator Kerauver. You don’t let anybody else testify, you are so 
anxious to testify. You don’t give Mr. Ross a chance to answer. It 
looks like you would have sent out letters about a matter like this. 

Mr. Ross. No, sir. It isa matter that is very difficult toexplain. It 
is very difficult to have understood in a letter to a dealer. 

We did not have any thought of trying to acquaint all of our dealers 
with it, rather the ones that were the more representative dealers, 
the larger dealers, and a few of those were contacted, so they might 
know of it, and from that sampling process we make the statement 
that they are not in accord with it. 

79800—56——32 
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Senator Kerauver. Did you do the calling yourself? 

Mr. Ross. No, sir; I did not. 

Senator Kerauver. Who did the calling? 

Mr. Ross. I believe the assistant general manager in charge of sales 
promotion. 

Senator Krravver. What is his name? 

Mr. Ross. W. H. Miller. He called the early part of last week. 

Senator Keracver. W. H. Miller? 

Mr. Ross. Yes, sir. 

Senator Kerauver. Is he a lawyer? 

Mr. Ross. No, sir. 

Senator Kerauver. Do you have a memorandum of what he told 
the district managers ? 

Mr. Ross. I have only his statement to me of what he said, and I 
have given it to you. 

Senator Keracver. Did you tell him what to tell them ? 

Mr. Ross. I did not. 

Senator Kerauver. Who did? 

Mr. Ross. I will have to bow to Mr. Chaffetz, if I may, because 
frankly, I was away from the office at the time on an entirely different 
mission. 

Senator Kerauver. All right, Mr. Chaffetz. 

Mr. Cuarrerz. I know the answer. There were two gentlemen in 
the sales department, one Mr. Hunter and the other Mr. Miller, W. H. 
Miller, neither of whom was present consecutively, who at our request 
telephoned several of their regional managers at a time when we 
thought you were going to have a 1-day hearing, and that was going 
to be the next day, and we told them to get hold of the Oilgram arid 
Oil Daily and the other trade papers which was all the information 
we had as to what Mr. Snow and Mr. Nerlinger had testified. 

We asked them to read those statements in those trade papers to 
some dealers of theirs and ask them what they thought about it and 
report back to us. 

Every report we got back was negative. Most of them said they 
never heard of Nerlinger & Snow, which surprised me. I never 
thought that anybody in ithe industry hadn’t heard of him. I thought 
everybody had, the way we do. Most of them said they never heard 
of them and never heard of the bill. All of them said they disagreed 
with what was said. 

The question then was: What do we do about it? We said, “Do 
you think some of those dealers would be willing to come to Washing- 
ton and tell their story?” 

We further said, “If they do, tell them to wire their own Senator, 
wire Senator Kefauver, and ask to be heard.” 

That is the whole story. 

Senator Kerauver. Where did all these legal interpretations come 
from that the witnesses gave ¢ 

Mr. Cuarrerz. We purposely refrained from giving any legal 
interpretations. This wasn’t a question of legal interpretation. This 
ys a question of here are some people who testified representing you 

for the dealers and here is what the trade papers said. Did “they 
speak for you? Do you agree with what was said? That was all 
that was involved. No effort was made to explain the bill. 
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When I talked to the dealer who came here yesterday and he wanted 
me to explain the bill to him, I refused to do so. 

Mr. Seetrey. That raises the point as to the question I asked Mr. 
Ross concerning the method of selection used in approaching these 
dealers. He said “representative dealers.” Did you, for example, 
know how many were members of the Congress of Hiaegendae 
Retailers ¢ 

Mr. Ross. I didn’t know. 

Mr. Cuarretz. We didn’t get any report that one was a member of 
that group. 

Mr. Sretey. You are getting into a statistical maze when you chal- 
lenge the probity to be given to the weight of the testimony. 

Mr. Cuarrerz. Did you hear Mr. Fager say that he didn’t hear of 
Nerlinger or Snow or their organization and he didn’t believe any 
dealer heard of it in their area ? 

I asked a dealer sitting here from Arkansas whether that was true 
also in his State. He said he didn’t know of a dealer-member of that 
organization in his State. That was contrary to what I thought. 1 
thought they did speak for all the dealers. 

Mr. Seetey. Did you notify or communicate with any jobbers ? 

Mr. Ross. Not to my knowledge. I would have to ask Mr. Chaffetz 
again. I didn’t notify any. 

Mr. Cuarrerz. The only jobber 

Senator Kerauver. Who do you want to answer this question / 

Mr. Seetry. Mr. Ross said Mr. Chaffetz handled that matter. 

Mr. Ross. I was not there at the time the telephone calls were placed. 

Senator Kerauver. All right. 

Mr. Cuarrerz. The only jobber we talked to was Mr. Citrin who 
called me on the telephone as he had done many times over the years 
while this case was on. 

Mr. Seerey. Didn’t you think it advisable to notify your jobbers 
as well as you had done with your retailers? 

Mr. Cuarretz. If you will bear with me and think back to what 
happened, how quickly this thing came up, the first statement was 
that there would be 1 day of hearings on Thursday. This might have 
been on Tuesday or Wednesday. This was all done in a very short 
time. We were very seriously concerned as to whether we were going 
to get any hearing at all. 

Mr. Seetey. But you heard all this testimony yesterday about the 
effects that some of the jobbers would suffer from this bill. Didn’t 
that occur to you? 

Mr. Cuarrerz. I can tell you about that. When Mr. Citrin called 
me, he told me he had been in touch with Mr. Roy Thompson and, 
through Mr. Roy Thompson, with Mr. Ellis. I think he had not been 
directly in touch with Mr. Ellis. He refreshed my recollection about 
the resolution of the NOJC, and he assured me that the NOJC was 
alerting the jobbers. 

Mr. Seecry. Mr. Ross, there was a good deal of testimony yesterday 
concerning the so-called dual-distribution setup. 

Mr. Ross. Yes, sir. 

Mr. Seevey. It isn’t clear on the record under just what circum- 
stances the supplier creates such a distribution setup. Would you tell 
us for your company when this occurs and what the factors are that 
cause vou to change your usual marketing practices? 
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Mr. Ross. Distribution through a jobber usually comes into being 
because of his supplying capital in the form of facilities, bulk plants, 
tank trucks, retail facilities, if he owns any, the underlying leases or 
the risks he has taken on them. If an oil company wishes to come into 
a market and does not wish to invest the capital directly, they will 
depend upon the jobber to perform that function. The amounts in- 
volved are rather substantial in many cases, particularly in your 
cities. 

In our instance, as I have indicated, we have had that function al- 
ready established, had those investments already made. Our interest 
in the jobber today is limited to our large metropolitan markets or 
larger market where our facilities would warrant expansion, where the 
jobber may have retail facilities that do not conflict with our present 
dealers and, if we have a combination of that kind, we will give con- 
sideration to it in our case. 

There are many marketers, however, that may not have as general 
coverage of the market as we have, many companies, some majors. 
They would be more interested in bringing a jobber into being in that 
situation than we would. 

But your dual distribution comes about largely from your larger 
markets where the marketer feels that there is room for his own 
distribution and a need for additional distribution that would require 
capital expenditures that he is not either prepared to, or doesn’t care to, 
apply at that particular point at that time. 

Mr. Sretry. Do you know how many of these situations exist in 
the markets in which you do business? 

Mr. Ross. Well, I would say that there is a rather substantial num- 
ber. I am inclined to think Otis Ellis would know more about the 
industry picture than I. We have dual distribution in about eight 
points in our territory. 

Mr. Seetry. With respect to S. 11, would it not be likely that if this 
bill passes it would encourage suppliers, including your company, to 
give up direct distribution in dual-distribution-setup areas and trans- 
fer that function to jobbers? 

Mr. Ross. In our particular case, it would encourage just the reverse 
if the application or interpretation of the law indicated that dual 
distribution could no longer exist. 

Mr. Sretry. Why? 

Mr. Ross. Because of the very substantial amounts of capital that 
would be required to take over our facilities in some of these eight 
markets that I have talked about and the investment that we have in 
detail facilities, for example, in the city of Detroit, runs into millions 
of dollars. To find a jobber or jobbers who would take that off your 
hands today, I think, would be a very—well, I will say for the moment, 
a very improbable, nearly an impossible, thing to do. 

Mr. Sretey. I have a question for Mr. Ellis. I think he may be 
able to answer this. Under the interpretation in the Standard Sta- 
tions case, in view of that, Mr. Ellis, how do you think a jobber, 
the average jobber in your organization, in discriminating, could have 
the prescribed effect of substantially lessening competition, which was 
found in the Detroit case that it would have ? 

Mr. Exuis. I don’t get your question, Mr. Seeley. 

Mr. Sretey. Can you give us a typical situation where you think 
that a jobber affected by the law would be engaged in such operation 
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as to come withm the prescribed effects of substantially lessening 
competition within the meaning of the statute? 

Mr. Extis. Are you talking about a dual distribution ? 

Senator Krerauver. Mr. Ellis, how many jobbers did you say there 
are in the United States, independent jobbers? 

Mr. Extis. We estimate, Senator, that there are approximately 
12,000 te 15,000 jobbers. Now, not all of those jobbers are gasoline 
jobbers. I don’t have the statistics to support it, but I would estimate 
that there are between 8,000 and possibly 11,000 jobbers who dis- 
tribute gasoline only or gasoline and fuel oil, as well. The remainder, 
between that difference and the approximately 15,000 are fuel-oil 
jobbers only. 

Senator KerAuver. What Mr. Seeley and I were interested in get- 
ting is your opinion about this. In the Standard Oil of Indiana area, 
5 percent is covered by jobbers. Throughout the rest of the country, 
a larger amount, up to 35 percent, I think you said, or something 
like that, is handled by jobbers. You have 11,000 of them. Do you 
conceive that an isolated case of a reduction to meet competition 
by a single individual jobber would be of such size and dimensions 
or of such importance as to substantially lessen competition or tend 
to create a monopoly, which would make unavailable the defense of 
good faith? 

Mr. Exuis. No, Senator. I don’t think that we should hold an 
umbrella over anyone individual or an isolated case at the peril of 
thousands of others. Does that answer your question ? 

Senator Krravuver. No; it doesn’t. What you have been complain- 
ing about, as I understand it, is that if a jobber somewhere has to, 
or feels that he should, reduce his price in order to meet somebody’s 
competition or in order to meet competition, you are afraid that 
under this law he might be denied the good-faith clause. 

Mr. Extis. In many instances, yes. 

Senator Keravuver. That has been the burden of your testimony. 

Mr. Exxts. Yes, sir; that is right. 

Senator Kerauver. If somewhere out in the country a jobber has 
to reduce his price, he does so in good faith to meet a lower price of 
somebody else coming in that he might be denied the good-faith 
defense. So our question was: 

With the 11,000 jobbers and the fact that jobbers are handling 5 
percent of the business in the Standard Oil of Indiana territory and 
35 percent elsewhere, how can you conceive that a jobber or 2 or 3 
jobbers out in the country, or rather in the Nation, reducing a price, 
would be of such size and dimension as to substantially lessen competi- 
tion and create a monopoly, when the amount they would be handling 
would be so small compared with the whole business? 

Mr. Exits. Senator, if the law provided that it stopped at the time 
of that sale, then that is all right, but what does this law provide? I 
don’t have a copy with me. I believe it says where the effect may be 
to substantially lessen competition, et cetera. Is that correct, Mr. 
Seeley ? 

Senator Keravver. Yes; that is right. 

Mr. Exuis. When a jobber, however small he may be, in order to 
meet competition cuts his price to his customers, however small that 
customer may be, that would appear to be insignificant, yet the nature 
of the petroleum business is such that, when that cut is made, that 
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customer may then reduce his price, thus setting in motion a chain of 
events, or let us say a price war, where others have to cut to meet him, 
the net result of the total being maybe to substantially lessen competi- 
tion. 

Had it not been the interpretation, and had it not been the intent of 
this law, then Standard wouldn’t have been in court in the first place. 

Senator Kerauver. Mr. Ellis, it was Standard who was in court and 
not the jobber. 

Mr. Exuis. That is right. They were the ones who discriminated in 
prot But Standard, in that case, stood in the same place as my job- 

ers stand in their sales to dealers. 

Senator Kerauver. Well, they don’t stand exactly in the same place. 
You are the middleman. 

Mr. Extis. In that instance they do, because the complaint was they 
were selling to jobber-retailers at lower prices than to retailers. 

Senator Kerauver. No; the complaint was that they were giving a 
discriminatory price. 

Mr. Exuts. To jobber-retailers. 

The complaint wasn’t directed toward the price they gave to the 
jobber for that gasoline sold to his retail customers. The complaint 
was predicated on the sale made to the jobber for that portion of the 
gasoline he was retailing, which they said the jobber-retailer cut at 
the retailer level, thus setting off price disturbances in the city of 
Detroit, the end result of which lessened competition, which brings it 
right within the language of this bill, Senator. 

Senator, the trouble with this whole thing is—— 

Senator Kerauver. Just a minute, Mr. Ellis. 

You don’t want to put the little jobber that you have been talking 
about in the same economic classification as Standard Oil of Indiana; 
of being in a position to set off a price war or bring about a disturbance 
in the market, such as you are talking about ? 

Mr. Exxis. Senator, I could show you, if I were permitted and had 
the investigators go back, where a little trackside service station with 
nothing more than a cheesebox shell and 2 pumps has set up price wars 
that inflamed and consumed an area as big as Philadelphia, New York, 
or a whole county ; 1 little service station. 

You don’t have that situation in toothpaste; in cabbage. 

Senator Kerauver. Well, of course, what you are arguing for is 
to make it easier to set off price wars; don’t you think so! 

Mr. Exxts. No, sir; I am not arguing for that. I don’t want to see 
price wars; neither does any other good businessman. 

Mr. Ross. Amen. 

Mr. Exxis. But I say that this bill will not stop price wars, and 
that, I presume, is what you are trying to accomplish, because price 
wars tear up the little man, and for that matter they are bad economics 
for the big man. The bill simply doesn’t do it, Senator. The objec- 
tives are good, but the language will not accomplish it. 

Senator Kerauver. Mr. Ellis, do you know of any situations that 
have been promoted or originated with any of your jobbers that have 
brought about such reductions as you have been talking about that 
started price wars ¢ 

Mr. Exuis. I cannot name you one, but I am certain I have some 
stinker jobbers who have set off price wars, and I wouldn’t deny it. 
You get a hundred ministers together, and you will find at least one 
jerk in the crowd. 
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Senator Kerauver. Have these resulted in any action by the FTC, 
that you know of? 

Mr. Exx1s. I don’t know of any action. They have spent the last 
16 years test casing with Standard of Indiana, and I presume they 
withheld action against a lot of people—jobbers may be included— 
until they found out what the law was. 

You see, they tried to make law down there by interpretation, and 
they weren’t successful. Now they are trying to do it by statute. 

Senator Kerauver. Do you know of any complaints that were issued 
by the Federal Trade Commission against a jobber reducing these 
prices so as to set off a price war ¢ 

Mr. Exxis. The Federal Trade Commission could better answer that 
than I ean. 

Senator Kerauver. I mean, not reducing, but selling to one—— 

Mr. Exuis. Meeting competition in good faith and setting off a 
price war? 

Senator Keracvver. Whatever you may call it. Discriminating in 
price, whether justified or unjustified, setting up a price war. 

Mr. Exxis. I don’t know of any complaints, although the fact that 
I don’t know about it doesn’t mean that it hasn’t happened. I have 
only represented jobbers for the last 6 years. 

Senator Keravver. Mr. Chaffetz, l saw you with your hand up. 

Mr. Cuarretz. I didn’t have my hand up. 

I think the fact is the Commission has brought cases against parts 
distributors, wholesalers, and jobbers. 

Mr. Sretey. I am talking about jobbers in this industry. 

Mr. Crarrrrz. They didn’t bring any case in the oil industry. 
They didn’t bring a case against any major oi] company on this ground 
until this case was decided. I think that is so. 

Mr. Extis. The fact that the Federal Trade Commission may not 
have enough personnel or doesn’t feel inclined to proceed against a 
situation where jobbers are involved, or a little dealer is involved, 
does not. mean that if he has violated the law he shouldn’t be, nor does 
it mean that the fact that they don’t go after him that is a license for 
jobbers to go ahead and do these things. 

As an analogy, now that the statute of limitations has run, I will tell 
you that I don’t know of any complaints that were ever issued against 
me back in 1930 for possession of whisky in Tennessee, when it was 
illegal, but I had some. 

Mr. Seriey. Don’t you know, Mr. Ellis, as a matter of fact, that in 
the last 4 years the Commission has declined to consider retailers’ 
complaints against certain jobbers; that is, gasoline jobbers, on the 
ground that the parties charged were not believed to be engaged in 
commerce, within the meaning of the statute 4 

Mr. Exuis. No, sir; I do not know that, nor can I accept the fact as 
having done it, as being an official interpretation, because the fluctua- 
tion of official opinion from the Federal Trade Commission has gone 
up and down, like a windowshade, for the last 16 years, and I don’t 
know what their view will be tomorrow. 

I can only advise my clients in the light of the most consistent view 
they have ever had, and that is reflected in the Standard of Indiana 
case, which, if carried forward by this bill, would get my people. 

May I make one further statement, and unless I am asked a question, 
I won’t say another word. 
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Mr. Seerey. Make it short. 

Mr. Exuis. I will make it short. I want to clarify something. 

Yesterday I was asked, as I understood it, to supply the committee 
with a copy of whatever legal interpretation I may have given to my 
clients, No. 1. No. 2, whatever telegram or communication I may 
have sent to my people advising them of this case or suggesting that 
they wire Senator Kefauver. 

Am I correct in that? I just want to be sure of what I am to supply. 
That is my understanding. 

Senator Keravver. That is right. Not only wired me, but wired 
other Members of the Senate. 

Mr. Exuis. To anybody. 

I will supply copies of everything that I have done with reference 
~ advising my people and generating any activity toward the 

ongress. 

ould it be out of order for me to suggest that the National Retail 
Grocers Association, the retail druggists, the gasoline retailers, the 
other associations who are proponents of this bill, be asked to submit 
to this committee for their records copies of the same type of 
information ? 

Senator Kerauver. What is fair for one is fair for the other, and 
that will be done. 

Mr. Exuts. Thank you, sir. 

Mr. Seevey. Mr. Ellis, did that opinion of yours include a brief or 
analysis prepared for your members, citing instances in which the 
major suppliers would drop the distributors in certain cases ? 

Mr. Exuis. No. The only thing I have submitted to them was a 
little analysis of S. 11 that I tried to write as near as you can in 
layman’s language, and that was given to those jobbers who came to 
Washington, some of whom were going to discuss the matter with 
their Senators, and I gave them that and I will supply you with that. 

To write a legal brief that will cover this thing for jobbers, you 
might as well throw it out of the window. They don’t understand it. 

Mr. Seetxy. Mr. Ross, can you give us in your own words a specific 
example of how you believe the passage of this bill, S. 11, will hurt 
your company ? 

Mr. Ross. I would like to submit again the paragraph, the second 
paragraph on page 8, which I think clarifies my thinking, or presents 
my thinking. 

Mr. Seerey. Allright. That will be sufficient. 

Mr. Ross. That is the quotation from the Supreme Court decision, 
and I quote: 

It is enough to say that Congress did not seek by the Robinson-Patman Act to 
abolish competition or so radically to curtail it that a seller would have no 
substantial right of self-defense against a price raid by a competitor. 

It is my understanding that S. 11 will eliminate that right. 

Senator Krerauver. Thank you very much. 

Mr. Cuarretz. Thank you very much. 

Senator Krerauver. We will stand in recess. 

I am advised that we have some witnesses on Tuesday. Our hear- 
ing will be at 10 o’clock in the morning, in the caucus room, room 318. 

We will stand in recess until that time. 

(Whereupon, at 12:50 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., Tuesday, July 3, 1956.) 
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TUESDAY, JULY 3, 1956 


Untrep Srares Senate, 
SvuBcOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:40 a. m., in the 
caucus room, Senate Office Building, Senator Estes Kefauver pre- 
siding. 

Present: Senator Kefauver. 

Also present: Joseph A. Seeley, assistant counsel. 

Senator Kerauver. The committee will come to order. 

We have here a number of statements for and against H. R. 1840 
and §. 11. 

In favor of the legislation is a statement from Senator Pat Mc- 
Namara; one from George Frates, Washington representative of the 
National Association of Retail Druggists; Joseph A. Beck, of Pitts- 
burgh; Louis Marhoefer, president, Bold Baking Corp., Pittsburgh. 

And against the bill are J. M. Lobaugh, manager, Ashland Works, 
Armco Steel, Middletown, Ohio; Glen McDaniel, general counsel, 
Radio-Electronics-Television Manufacturers Association, Washing- 
ton, D. C.; H. R. Northup, executive vice president, National Retail 
Lumber Dealers Association, Washington; Rodney S. Durkee, presi- 
dent, California Manufacturers’ Association, Los Angeles; Gerrish 
Gassaway, executive vice president, Delaware State Chamber of Com- 
merce; and Richard K. Decker, chairman, committee on antitrust law 
of the Chicago Bar Association, Chicago. 

These statements will be filed and printed in the record, and are 
available for inspection and, of course, use by the press. 

(The statements above referred to are as follows :) 


Armco STEEL Corp., 


Middletown, Ohio, June 26, 1956. 
Hon. Huspert HUMPHREY, 


Senate Office Building, Washington, D. C. 


DEAR SENATOR HUMPHREY: We are writing regarding H. R. 1840, which passed 
the House June 11, which would modify the Robinson-Patman Act so as to pro- 
vide that, where a seller is charged with price discrimination, the meeting of a 
competitor’s lower price in good faith will be a complete defense “unless the 
effect of the discrimination may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce.” We understand that this legislation 
is now being considered by the Subcommittee on Antitrust and Monopoly of the 
Judiciary Committee of the Senate. 

We regard the quoted language to be highly ambiguous and the enactment of 
this bill would inevitably introduce uncertainties which could only be settled by 
judicial decisions over the years. This amendment would place sellers in the 
untenable position that, having in good faith met a competitive price, it might 
later be held that in doing so the effect was substantially to lessen competition. 


499 





500 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Our counsel is of the opinion that the proposed amendment could, if broadly 
interpreted by the courts, nullify altogether the defense of meeting competition. 
In such event a seller could avoid the risk of being charged with price discrimina- 
tion by selling f. o. b. plant only and making no competitive freight adjustments 
to buyers located near a producing point of the seller’s competitor. Purchasers 
then would be forced to buy exclusively from their nearest source of supply re- 
gardless of preference or, to the extent that the demand in their area exceeded 
the supply, to assume additional freight costs which sellers presently absorb to 
meet the lower price of the nearer supplier. 

Notwithstanding the surprisingly overwhelming vote in favor of the bill in the 
House, the debate in the House indicates that there is by no means agreement as 
to the precise meaning of the proposed amendment. 

We strongly urge opposition to this bill not only in our own interests as a seller 
of steel products and a purchaser of raw materials but also in the best interests 
of our customers, especially the small users of steel. At best, it is ambiguous 
and introduces vexatious uncertainties to sellers and buyers alike. If broadly 
interpreted, it could have far-reaching effects on the sale of goods in commerce 
which, we are sure, were not contemplated or intended by a very large majority 
of the Members of the House who yoted in favor of it. 

Sincerely yours, 
J. M. LopavuGH, 
Manager, Ashland Works. 


STATEMENT OF GLEN McDANntIet, GENERAL COUNSEL, RADIO-ELECTRONICS-TELEVISION 
MANUFACTURERS ASSOCIATION 


My name is Glen McDaniel. I am general counsel of the Radio-Electrenics- 
Television Manufacturers Association, 777 14th Street NW., Washington, D. C. 
We appreciate the opportunity of appearing before the committee to express our 
opposition to 8S. 11 and H. R. 1840. 

Our association was founded 32 years ago as the trade association of the man- 
ufacturers of radio receiving sets and component parts. Today its membership 
includes most manufacturers of television and radio receiving sets, phonographs, 


and the components of these products, as well as many manufacturers of military 
and industrial electronics equipment. Over 70 percent of our members are classi- 
fied as small business concerns. 

Our opposition to S. 11 and H, R. 1840 is based primarily on the belief that 
these bills would be injurious to the public interest by depriving consumers of 
some of the benefits of the vigorous competition which has characterized our 
industry for many years. Secondly, we believe that it would be injurious to our 
industry because it would fall with a specially serious impact upon the smaller 
manufacturers of television sets, radios, and component parts. 

No American industry, we believe, offers a more convincing demonstration of 
the benefits to the public of vigorous competition than our industry. Since 1948, 
the first big year of television set manufacture, we have brought to the public an 
immensely superior set, with 24% times the viewing area, at less than half the 
price of 1948. Today’s 10-inch set sells for a quarter of the price of the 10-inch 
set of 1948. Today we sell a 21 tube television set for the price we charged for 
an 8 tube radio 20 years ago. The benefits of this rigorous competition are being 
extended now as the industry proceeds to bring out excellent inexpensive smaller 
sets that can be carried from room to room in the home, and as we develop com- 
mercial production of the striking new instrument of color television. This is 
the American story of new and better products for less money though active, 
dynamic competition. 

Anything which weakens or devitalizes competition will work against the in- 
terest of consumers, and therefore against the public interest as well as the 
self-interest of our own industry. We believe that a weakening of competition 
will occur if S. 11 and H. R. 1840 are enacted into law. 

Section 2 (a) of the amended Clayton Act makes it unlawful to discriminate in 
price where the effect “may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, or to injure, destroy or prevent com- 
petition with any person * * * “unless the price differential is justified by certain 
provisos enumerated in the act. One of the provisos, in section 2 (b), says 
that it is a defense to a charge of violation of the act if the defendant can prove 
that he met, with good faith, the equally lower price of a competitor, S. 11 and 
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H. R. 1840 would add to section 2 (b) the qualifying clause : “Unless the effect of 
the discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce.” 

We agree with those who say that the effect of S. 11 and H. R. 1840 will be to 
eliminate for all practical purposes the defense of good faith meeting of com- 
petition. Theoretically, the bills would permit a seller to lower his price to one 
customer in a good faith to meet the equally low price of a competitor without 
lowering his price to other customers, if he can do so in such a way that his act 
might not injure competition with any person. But the Supreme Court has 
made it clear that there may be injury to competition in every case in which a 
discriminatory price is charged. In Standard Oil Company v. Federal Trade 
Commission (340 U. S. 231 (1951)) the Federal Trade Commission construed the 
present law as not permitting a seller to meet an equally low price of a competitor 
if the price differential “might injure competition.” The Supreme Court said: 

“The proviso in section 2 (b), as interpreted by the Commission, would not be 
available when there was or might be an injury to competition at a resale level. 
So interpreted the proviso would have such little, if any, applicability as to be 
practically meaningless.” 

The courts have not yet held the phrase “to injure competition” mean any- 
thing different than the phrase “to substantially lessen competition.” If there 
is some difference in meaning between these two phrases court decisions will 
have to be hammered out to define it. Meanwhile, a seller confronted with the 
act as it would be amended by S. 11 and H. R. 1840 would need a battery of 
lawyers to try to interpret these phrases in the context of the competitive situa- 
tion then facing him. He would have to guess what difference of meaning might 
be ascribed by the courts to these two phrases in the future. Obviously, this is 
a burden which a businessman cannot be expected to discharge. ‘Thus the de 
fense of meeting an equally low price in good faith would be effectively removed 
from the act by S. 11 and H. R. 1840. 

One way to put the point is that the Federal Trade Commission must prove 
a lessening of competition in order to establish an offense under section 2 (a), 


but under 8. 11 the defense of meeting competition in section 2 (b) would be 
taken away in those cases where lessening of competition is proved. Thus, the 
defense under section 2 (b) is eliminated in every case where it might become 
applicable. 

It seems obvious that in a highly competitive industry there would be less 
price competition if a competitor is required to change all his prices or none. 
To exist in a competitive industry, a competitor must be able to meet his com- 
petition, but if meeting the competition in a given case requires a ruinous lower- 
ing of prices to all customers, the conclusion is inescapable that there will not be 
as many price reductions. In the words of the Attorney General’s committee: 
“A seller constrained by law to reduce prices to some only at the cost of reducing 
prices to all may well end by reducing them to none.” 

For example, if I am a small manufacturer selling to a distributor who is 
my customer and a competing manufacturer seeking to strengthen himself in that 
territory cffers a lower price to my customers, under the law as it now exists 
I could lower my price to that customer to meet thee price offered by my com- 
petitor, without reducing my price to all my other customers, if I could prove 
my good faith and all the other elements required by section 2 (b). If, however, 
S. 11 and H. R. 1840 are enacted into law I could not lower my price solely to 
that customer to hold his business because my doing so might lessen competition. 
If I have to lower all my prices or lose the customer, I am confronted with a hard 
choice. In many cases I will not feel able to afford the financial risk involved 
in lowering all my prices. So I choose to lose the customer—a course that is 
the lesser of two evils. 

On the other hand, under present law, after I lower the price to only one 
enustomer to meet the competitor’s price, I may find that after some experience 
than I can make a profit from other customers at that price. Therefore I lower 
all my prices. I have had a chance to “feel my way.’ The result is a lower 
price for all customers. 

Thus if S. 11 and H. R. 1840 are enacted, the tendency will be to make prices 
more rigid, and to deprive consumers of lower prices that evolve from the 
“step-by-step” competitive flexibility permitted under the present law. 

The second objection I mentioned was that 8. 11 and H. R. 1840 would be 
injurious to the smaller manufacturers in our industry. About 6 years ago there 
were something like a hundred manufacturers of television sets. Today, there 
are about 50. The last 2 years have provided a graphic example of the process 
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by which the smaller companies have found it harder and harder to exist and 
make a profit. Among the companies which have retired from the business in 
the last 2 years are Arvin, Capehart-Farnsworth, Fada, Sentinel, Spartan, 
Stewart-Warner, Stromberg-Carlson, and Raytheon. Among thse are some of 
the oldest and most honorable trade names in our industry. Some of these com- 
panies have been casualties in the competitive struggles which have brought to 
the public better products and new developments at lower and lower prices. 
Casualties are unavoidable in any truly competitive system, and I am not sug- 
gesting that these companies should have been protected by law from the circum- 
stances which made advisable their retirement from the business. The health 
and vigor of the smaller companies in our national economy, however, is im- 
portant to the public interest. I believe that enactment of S. 11 and H. R. 
1840 would make it more difficult for the smaller companies in our industry to 
prosper. 

The reason for this is clear to anyone who knows the consumer durable in- 
dustry. Large companies can offer many inducements to purchasers other than 
price. They can spend millions for advertising, for research, and for the build- 
ing up of trade names and goodwill. They can develop service organizations, 
which powerful sales appeal, They often have advantages in making arrange- 
ments with distributors and dealers, such as a broader line of merchandise. A 
smaller company, without the resources to develop these inducements, must rely 
mainly on price appeal. The small manufacturer’s chance for survival and 
growth depends a great deal on his ability to act faster and with more flexibility 
than the larger corporation. He can seek out a given market or customer and 
open a place for himself by his ability to offer a lower price and to supply the 
goods faster. S.11 and H. R. 1840 would deprive him of much of this flexibility. 
By taking away the smaller company’s ability to meet the lower price of a 
competitor, the act would tend to deprive him of one of the strongest weapons 
in his arsenal. 

Especially worthy of notice on this point is the parts manufacturer of our 
industry. Typically our capacitors, resistors, transformers, coils, speakers, wire 
and similar components are made by highly specialized and skillful small comva- 
nies. Some two hundred such companies are members of our association. They 
compete vigorously for the orders of the manufacturers for factory production 
use, and for the orders of powerful independent parts jobbers who supply the 
repair and replacement market. I am sure that these strong customers drive 
hard price bargains. The margin of profit is small. If a parts manufacturer 
is deprived of the defense of meeting the lower price of a competitor, his posi- 
tion will be much more difficult. There will be cases in which he simply cannot 
afford to grant the lower price to all customers in order to keep one. He cer- 
tainly will be in no position, in the heat of his competitive commercial battles, 
to draw legal conclusions on intricate questions of whether the effect of a given 
step “‘may be substantially to lessen competition.” Under S. 11 and H. R. 1840, 
when a lower price is offered his customer, he will confront the difficult alter- 
native of either withdrawing from the competition or competing at his peril. 

The stated purpose of S. 11 and H. R. 1840 is to overturn the decision of the 
Supreme Court of the United States in Standard Oil Company v. Federal Trade 
Commission (340 U. S. 231 (1951)). We subscribe to the language of the 
maority of the Court in that case when it said: “Congress did not seek by the 
Robinson-Patman Act either to abolish competition or so radically to curtail it 
that a seller would have no substantial right of self-defense against a price 
raid by a competitor.” 

Both the majority and the minority of the Court recognized that the argument 
of the Federal Trade Commission (which S. 11 and H. R. 1840 would now 
enact into law) would weaken competition. The decision was based on the 
conviction that Congress could not have intended to weaken competition in this 
manner. We think the decision is right because we firmly believe that vigorous 
competition is best for everyone in the long run. The nub of the matter was 
well expressed by the Attorney General’s Committee To Study the Antitrust 
Laws: 

“For the essence of competition is a contest for trade among business rivals 
in which some must gain while others lose, to the ultimate benefit of the con- 
suming public. Incidental hardships on individual businessmen in the normal 
course of commercial events can be checked by a price discrimination statute 
only at the serious risk of stifling the competitive process itself.’ 
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NATIONAL Retar, Lumser DEALERS ASSOCIATION, 
Washington, D. C., June 29, 1956. 
Hon. Josern C. O’Manoney, 


Acting Chairman, Antitrust and Monopoly Legislation Subcommittee, 
United States Senate, Washington, D. OC. 


Dear Senator O’Manoney: Attached is a statement of the National Retail 
Lumber Dealers on S. 11 and H. R. 1840 for incorporation in the record of hear- 
ings. 

Yours very truly, 
Joun H. Erse, Counsel. 


STATEMENT OF H. R. Nortuup, Executive Vice Prestpent, NATIONAL Rerari 
LUMBER DEALERS ASSOCIATION 


Mr. Chairman, my name is H. R. Northup, and I am executive vice president 
of the National Retail Lumber Dealers Association which represents thousands 
of retail lumber and building material dealers in all areas of the country. 

We would like to register our opposition to 8S. 11 and H. R. 1840. 

In most instances, the retail lumber dealers are small-business men engaged in 
the distribution of all kinds of building materials. 

Freight is an important item to the average dealer because many of the 
products sold by dealers are heavy and bulky. 

Many retail lumber dealers are located in remote areas, long distances from 
areas in which many of the materials they sell are produced. 

Often, there are shortages of certain products sold by lumber dealers and, 
consequently, the dealer must obtain those products in short supply wherever he 
can. It is not uncommon for him to find that the manufacturer nearest him 
cannot supply the local area and it is necessary for the local dealer to purchase 
from distant manufacturers. 

If a dealer is required to pay the freight charges for products shipped to him 
from distant suppliers, he cannot compete with dealers who are fortunate enough 
to be able to purchase the identical products from a nearby manufacturer. 

The distant shipper should be permitted to compete with the nearby supply by 
absorbing or equalizing freight where necessary. 

Otherwise the nearby suppliers will have a monopoly of the product in his 
immediate area and can charge the limit up to a point slightly less than the 
price f. o. b. the factory or mill, plus freight. 

Although it is the announced intention of the chairman of this subcommittee to 
not hear testimony on the freight absorption or freight equalization issue, we be- 
lieve that any thorough study of proposed amendments to the Robinson-Patman 
Act must necessarily include the issue of freight absorption. 

S. 11 would amend section 2 (b) of the Robinson-Patman Act to make the good 
faith meeting of an equally low price of a competitor a complete defense to a 
charge of price discrimination under section 2 (a) “unless the effect of the 
discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce.” 

Freight absorption or freight equalization is one method by which a seller 
can reduce his. price to meet the price of a competitor located nearer the retail 
distributor. If he cannot do this, he cannot compete with that competitor in 
that area. 

It is to the best interests of the consumer, the retail distributor, the supplier 
and its employees to meet this competition wherever it exists, thereby giving the 
consumer the benefit of a price which is the result of competition rather than 
a local monopoly. 

If a retail distributor has several sources of supply of a product which he sells, 
he knows that competitive forces will assure him of a lower cost, which in 
turn can be passed on to the customer. 

In many instances, this competition cannot exist unless some of the distant 
suppliers can absorb part of the freight. 

In recent years, there has been too much confusion over the legality of freight 
absorption. We believe that the Congress should clarify the issue so that busi- 
nessmen will not be operating in an area of uncertainty. 

S. 11 would, we believe, only compound this confusion, under the erroneous 
impression that it would help the small-business man. 

We doubt that the Congress would think they were helping the small-business 
man if it places him in such a position that he cannot compete in certain ma- 
terials and products with other dealers in the area. 
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We doubt that it would be helping bim when each of the small-business man’s 
suppliers must, in order to hold bim as a customer, first have to decide whether 
a price reduction to meet a competitor’s price “may substantially lessen compe- 
tition.” 

Your subcommittee has before it a bill introduced by Senator Capehart, S. 780, 
which in our opinion would would clarify the question of freight absorption 
and offer some guidelines to businessmen. This bill has the endorsement of 
our industry. 

This bill would write into the law that it is a complete defense to a charge 
of price discrimination for a seller to show that his lower price was made in 
eood faith to meet an equally low price of a competitor. This is the effect of 
the Court decision in the Standard Oil case. The bill also provides “it shall 
not be a violation of this act for a seller acting independently to sell at delivered 
prices or to absorb freight to meet in good faith an equally low price of a 
competitor.” 

We believe that this latter provision is necessary to bring some order out of 
chaos on the freight absorption issue. 

In conclusion, we respectfully urge this subcommittee to reject S. 11 and 
H. R. 1840, and approve the Capehart bill, 8. 780. 


CALIFORNIA MANUFACTURERS ASSOCIATION, 
Los Angeles, June 26, 1956. 
Iion. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

Dear Senator KeEFAvuver: On June 20, 1956, I wired requesting postponement 
of hearing on 8S. 11 in order that representatives of the California Manumacturers 
Association might have an opportunity to appear in protest of that section of 
the bill which removes the “good faith” defense in meeting competition. To 
date I have had no acknowledgment of that communication. 

Senators Knowland and Kuchel advise that the subcommittee is meeting at 
10 a. m., Thursday, June 28, for further hearing on this measure. Such a limited 
postponement makes it impossible to adequately prepare our case, and the over- 
crowded aircraft travel from the West today makes it impossible for us to have a 
personal representative in attendance. 

Under these circumstances, we respectfully request at least 2 weeks’ further 
postponement. 

In order to avoid loss by default, I am forwarding herewith a statement 
of the California Manufacturers Association’s position in opposition to S. 11 
and provisions of H. R. 1840 relative to the elimination of good faith as a defense 
in meeting competitive prices. Should our request for further postponement. be 
denied, it will be greatly appreciated if you will see that this statement is read 
into the record and becomes an integral part of the transcript of the hearings on 
this subject which are of such vital concern to members of this association. On 
the other hand, should our request for a 2 weeks’ postponement be granted, it 
will then be possible for us to present a more comprehensive statement and 
arrange to have it presented in person by a representative of the association. 

Your cooperation will be greatly appreciated. 

Very truly yours, 
Ropney 8S. DurKkes, President. 


STATEMENT OF THE CALIFORNIA MANUFACTURERS ASSOCIATION 


The California Manufacturers Association is a nonprofit association of manu- 
facturers of a wide variety of products with plants located throughout the State 
of California, whose principal offices are located at 403 West Eighth Street, Los 
Angeles, and at 821 Market Street, San Francisco, Calif. The association is 
incorporated under the laws of California and its membership is comprised of 
manufacturers, processors, and/or fabricators, approximately 20 percent of whom 
employ in excess of 500 persons, and approximately 80 percent of whom employ 
500 persons or less. The latter category constitutes the generally recognized 
characteristics of small business, 

Members of the association are particularly concerned with the effect which 
the enactment of S. 11 and/or,H. R. 1840 may have upon long established 
pricing policies, the practice of establishing and maintaining. delivered prices 
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and their ability to absorb differences in transportation cost in maintaining and 
estublishing equally low prices of their competitors in various markets. These 
are vital considerations particularly as they relate to industry in Oalifernia 
because of extreme distances and long hanls which are involved in the procure 
ment ‘of raw materials and semifinished products and in the distribution of 
finished products to heavily populated and important market centers. Small 
and medium sized business will be particularly vulnerable to the restriction of 
their rights to meet competitive prices in good faith, as here proposed, since such 
small and medium sized businesses are the least likely to be in a necessary eco- 
nomic position to initiate such lower prices. 

Any statutory weakening of the “good faith’ defense in price discrimination 
cases, added to all other confining restrictions upon pricing freedom, tends to 
strip the businessman of his principal means of waging competition and, in our 
opinion, would accentuate the ironie fact that legislation obviously designed to 
preserve comipetition Inay be converted into an act to destroy it. 


CHRONOLOGICAL DEVELOPMENTS 


1. In the Cement Institute case (1948) (333 U. 8. 683), the Supreme Court 
held that the Federal ‘trade Commission had jurisdiction under section 5 of the 
Trade Commission Act over conspiracy in restraint of trade even though such con 
spiracies are subject to prosecution under the Sherman Act. In effect, the Court 
decided that the Commission had concurrent jurisdiction with the Department 
of Justice over conspiracy cases. Serious doubts were thus created that de- 
livered pricing may be unlawful because of freight absorption and “phantom” 
freight practices. 

2. In the Standard il of Indiana case, the Federal Trade Commission issued 
its complaint charging the company with granting price discrimination in viola 
tion of the Robinson-Patman Act by selling gasoline of like grade and quality 
to certain jobbers in Detroit, Mich., at prices lower than it charged to retail 
service station dealers. The company’s defense was on the ground that its lower 
prices were justified under the good faith defense in section 2 (b) of the act in 
meeting equally low prices of competitors. The ground was rejected by the 
Commission as a defense because of its finding that such low prices tended to 
injure or destroy competition. However, the Supreme Court in Standard Oil of 
Indiana v. Federal Trade Commission (1951) (340 U. 8S. 231), reversed and 
held in a 5-3 decision that— 

“Tt is a complete defense to a charge of price discrimination for the sellet 
to show that its price differential has been made in good faith to meet a lawful 
and equally low price of a competitor.” 

There is considerable uncertainty whether, despite the Supreme Court's hold 
ing to the contrary, the Federal Trade Commission will continne to reject the 
good-faith defense wherever it finds that the low price tends to injure or destroy 
competition. 

During consideration of similar legislation in 1953 (H. R. 5848) the following 
statement has been attributed to the Federal Trade Commission in testimon 
before the House Judiciary Committee: 

“The view recently common but no longer urged by a majority of the Com 
mission, and which is the basis for the Kefauver bill, is that meeting the equally 
low price of a competitor should not be a defense whenever it injures competition 
As a practical matter, this completely nullifies the defense, and it would then 
never be available to any seller, for the Supreme Court has already held that 
every substantial difference in price may injure competition.” 

3. A nttmber of bills have been introduced in the Congress designed to clarify 
the right of sellers to absorb freight, to quote and sell at delivered prices, and to 
meet in “good faith” lower prices of competitors. - One of such bills, S. 1008, was 
passed by the Sist Congress but was vetoed by former President Truman. An 
other bill, 8. 719, passed the Senate but died without House approval in the 82d 
Congress. The uncertainties in these vital matters continue to be perpetuated 
It is inconteivable that in its consideration of S. 11 and H. R. 1840, this great 
body would now turn its back completely wpon its genuine efforts to provide 
statutory clarification of the good-faith defense and Instead, reverse those rights 
which were enunciated in the Standard Oil of Indiana case by the Supreme 
Court. 

4. In the 83d Congress the former S. 719 was reintroduced as S. 540 (Me 
Carran) proposing that good faith he a “complete” defense to a price discrimina- 
tion charge; providing, however, that the seller would not be deemed to have 
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acted in good faith “if he knew or should have known” that the lower price he 
met was in fact unlawful, This bill would obviously have written into statutory 
form the Supreme Court’s interpretation in the Standard Oil of Indiana case. 

5. In the 84th Congress a similar clarification bill was introduced, 8. 780 
(Capehart), on January 27, 1955. That bill was then referred to the Senate 
Judiciary Committee and has apparently remained inactive. 


POSITION OF THE CALIFORNIA MANUFACTURERS ASSOCIATION 


This association is opposed to the enactment of S. 11 and/or H. R. 1840 for 
the following primary reasons: 

(a) The proposed amendment to the Robinson-Patman Act is anticompetitive 
and thus is opposed to the general objective of the antitrust laws, to wit: the 
promotion of competition in open markets. 

The good-faith defense was a part of the original Clayton Act and, although 
narrowed by the present section 2 (b) of the Robinson-Patman Act, its effective- 
ness and value have been recognized by the Department of Justice, the Federal 
Trade Commission, and the Supreme Court. In the Standard Oil of Indiana case 
the Court stated: 

“The heart of our national economic policy long has been faith in the value 
of competition * * *. We need not now reconcile, in its entirety, the economic 
theory which underlies the Robinson-Patman Act with that of the Sherman and 
Clayton Acts. /t is enough to say that Congress did not seek by the Robinson- 
Patman Act either to abolish competition or so radically to curtail it that a 
seller would have no substantial right of self-defense against a price raid by a 
competitor.” [Emphasis supplied. ] 

The report of the Attorney General’s National Committee To Study the 
Antitrust Laws in approving the Standard Oil decision, in which the Supreme 
Court held that meeting in good faith a competitor’s price constitutes a complete 
defense against a charge of price discrimination under the Robinson-Patman 
Act irrespective of actual or potential injury to competition, summarizes the 
reasons for the retention of the defense as follows: 

“This committee approves the result of the Standard Oil decision as consonant 
with the Nation’s antitrust policy. Whatever the interpretation of the sub- 
stantive price discrimination offense, we think that a seller’s right to meet a 
competitor’s prices by granting price differentials to some customers without re- 
ducng his prices to all must remain an essential qualification to any anti-price 
discrimination law. For a seller constrained by law to reduce prices to some 
only at the cost of reducing prices to all may well end by reducing them to none. 
Ag the Federal Trade Commission recently recommended to Congress, ‘the right 
to meet a lower price which a competitor is offering to a customer, when this is 
done in good faith, is the essence of competitve economy.’ Anything less, we 
think, would move the price discrimination statuto into irreconcilable conflict 
with the Sherman Act. The Standard Oil decision accordingly goes far toward 
harmonizing the Robinson-Patman Act with the basic tenor of antitrust policy.” 
[Emphasis supplied. ] 

(b) The amendment will, for all practical purposes, place all price differen- 
tials at the seller’s peril with the result that legal safety under the Robinson- 
Patman Act will be insured only by price rigidity. In their day-to-day operations 
both large and small businesses rely heavily on the existence of the “good faith” 
defense. With this defense elminated and all price differentials thereby suspect, 
it is clear that competitive pricing may be a thing of the past and legal safety 
will lie only in pricing conduct that is bound to freeze established patterns of 
distribution, retarding marketing progress and imperiling innovation. 

(c) The proposed amendment, if enacted, will effectively and completely 
eliminate section 2 (b) from the Robinson-Patman Act, since the good faith 
defense will not be available if the effect of a challenged price discrimination 
may be to substantially lessen or injure competition. The proposed amendment 
would not merely amend secton 2 (b), as stated, since, if the Federal Trade 
Commission has a case, the “good faith” defense will simply not be available, 
thereby constituting outright repeal of section 2 (b) of the Robinson-Patman 
Act. ‘This effect would be particularly harmful to efforts of small busness to 
meet competitive prices of big business, as pointed out in recent House debate 
of H. R. 1840 in which Congressman Celler summarizes the pros and cons as 
follows: 
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“Additionally, it was testified that the bill might be harmful to small mann- 
facturers and other small enterprises selling to buyers for resale who might 
have to reduce prices to one or more customers to meet price competition of 
large manufacturers and other large sellers. For example, assume A is a small 
manufacturer doing business in a limited area. He sells his product for a price 
of $1. Manufacturer B is a giant in the same industry who sells a comparable 
product for 90 cents. However, in the past, manufacturer B has not sold in the 
urea serviced by A. B, the giant manufacturer, now decides that he will invade 
A’s market and try to get A’s largest customer. This customer states that he 
will be obliged to switch his account to manufacturer B unless A can meet the 
price of 90 cents. If H. R. 1840 becomes law, A in order to retain this one cus- 
tomer would have to reduce his price to all his customers to 90 cents. In situa- 
tions such as this, if small sellers are required to reduce their price to all their 
customers in order to retain one account, they might well be forced out of 
business as a result.” 

(d) The proposed amendment would be particularly destructive of efforts by 
ong haul shippers to meet short haul competition, pricewise, by its elimination 
of the good faith defense inherent in specific freight absorption and the main- 
tenance of delivered prices. California and the Pacific coast economy would be 
hardest hit by the proposed restriction because of distance handicaps. This 
geographical disadvantage was well described in an address on June 21, 1095, 
at Denver, Colo., by Hon. Peter E. Mitchell, president of the Public Utilities 
Commission of the State of California, before the national transportation com- 
mittee of the American Retail Federation. The following excerpts from Mr. 
Mitchell’s address are pertinent : 

“In the economic history of the United States, large-scale production has 
been conducive to lower production costs, more availability of goods and lower 
prices. Large-scale producton has been the result of the ability of producers 
to take advantage of territorial divison of labor or regional specialization. 
Without long haul transportation at reasonable prices this specialization could 
not long continue. Had producers been able to sell their products only in nearby 
local markets, the history of our economic growth would have been materially 
different. The unprecedented high state of economic activity in this country 
has been possible only because commerce has been able freely to move between 
the Atlantic and Pacific and between the Canadian and Mexican borders. 

“However, retailers in the western part of the United States have their rate 
problems magnified by the long distances over which commodities must move. 
While we in the West are proud of and astounded by our amazing rate of 
growth during the postwar years, we well recognize that, so far as manufactur- 
ing is concerned, we are babes in the woods in comparison with the great manu- 
facturing centers of the Eastern States * * * 

“But it is also true that the economy of California is particularly geared to, 
and largely dependent upon, the long haul, both eastbound and westbound, 
regardless of the nature of the commodity * * * On all traffic from California 
46 percent of the carloads were shipped to the eastern and southern districts. 
This traffic paid 56 percent of the freight revenue on all carloads shipped from 
California * * * On traffic to California, approximately 41 percent of all carloads 
of all commodities moved across the country from east of the Mississippi River. 
This traffic earned over 58 percent of the freight revenue on all carloads shipped 
to California.” 

(e) In summary, it is the position of the California Manufacturers Associa- 
tion that the public interest and welfare require the preservation of real compe- 
tition and the sale of products to the consuming public at the lowest possible 
prices. Present interpretation of laws regulating competitive pricing and the 
divergent views as to their meaning seriously interferes with this objective. 
Enactment of proposed legislation here under consideration would destroy that 
objective. 

asewtiive, it is respectfully recommended that S. 11 and/or H. R. 1840 be 
rejected by the 84th Congress so as not to destroy even the precarious freedom 
of the individual seller to meet competition and/or to sell his product at such 
prices, delivered or otherwise, as he believes economically sound or desirable, 
whether or not such pricing methods are used by his competitors, subject, of 
course, to the condition that such methods or practices shall not clearly and 
substantially restrain competition or become a part of a deliberate plan to injure 
or destroy competition. 
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DELAWARE STATE CHAMBER OF COMMERCE, INC., 
Wilmington, June 27, 1956. 
Re 8. 11, H. R. 1840: Antitrust Laws, Price Discrimination 
Hon, JAMES O. EASTLAND, 


Chairman, Antitrust Laws and Monopoly Subcommittee of the Senate Judi- 
ciary Committee, Senate of the United States, Washington, D. C. 


My Dear SENATOR: This important legislation is so serious that we think you 
should have the benefit of our views thereon. It had the consideration of our 
committee on national legislation and was referred to our board of directors who 
desire to place the following views in the record of the hearing. 

We believe that the proposed legislation to amend the Robinson-Patman Act 
would destroy for all practical purposes the good-faith defense to price dis- 
crimination prosecutions under that act. 

That defense simply allows a seller to show that a price or service differential 
was made in good faith to meet the equally low price or facilities offered by a 
competitor. 

The right to meet lawful competition in good faith not only is basic to sound 
business development but also is part of the basic philosophy of the Sherman Act 
whose purpose was insuring continued competition. The obvious effect of S. 11 
and H. R. 1840 must be to force a seller not to meet competition. 

In effect this proposed legislation overturns the Supreme Court decision in 
the Standard Oil of Indiana case and removes good-faith meeting of competi- 
tion as a complete defense to a charge of price discrimination. 

Business generally, we believe, is opposed to this legislation because of the 
pricing uncertainties and disruption it would cause. 

If it is so desired, we will prepare a more complete analysis of our objections. 

We respectfully request that you support our position. 

I am, with every esteem, 

Very truly yours, 
GERRISH GASSAWAY, 
Ewvecutive Vice President. 


Tur Curcaco BAR ASSOCIATION, 
Chicago, Ill., June 28, 1956. 
Hon. JAMES QO. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Washington 25, D. C. 
(Attention: Subcommittee on Antitrust and Monopoly.) 


Dear SENATOR EASTLAND: At a meeting of the board of managers of the 
Chicago Bar Association on Thursday, June 28, the enclosed report of the associa- 
tion's committee on antitrust law dealing with S. 11 was considered and 
approved. It is hoped that the action of our association and the transmittal 
of this report to you will be helpful to your committee in the consideration of 
this bill. 

You will note that the report is in opposition to the enactment of 8. 11. It 
is felt by the association that the preservation of the meeting competition 
defense is of great importance to the maintenance of an effective antitrust 
policy based on free competition. S. 11, if enacted, would destroy or seriously 
impair the defense. It is, therefore, the conclusion of the association that the 
bill should be passed. A full explanation of the reasons for the associa- 
tion’s opposition can be found in the enclosed report, which we hope will be 
made part of the record. 

Respectfully submitted. 

Ricuarp H. Carn, Erecutive Seeretary. 


REporT OF THE COMMITTEE ON ANTITRUST LAW OF THE CHICAGO BAR ASSOCIATION 


LEGISLATIVE BACKGROUND 


Section 2 of the Clayton Act, as amended in 1936 by the Robinson-Patman 
Act, provides, in substance, that it shall be unlawful for any person engaged 
in commerce to discriminate in price between different purchasers of the same 
goods “where the effect of such discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any person who either grants or 
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knowingly receives the benefit of such discrimination, or with customers of 
either of them * * *” (49 Stat. 1526, 15 U. S. S., § 13). 

Section 2 (a) of the act contains a proviso permitting differences in price 
to be justified if they merely reflect savings in the cost of serving certain 
customers. Section 2 (b) contains a proviso making thé price difference lawful 
if done in good faith to meet competition. The proviso reads as follows: 

“Provided, however, That nothing contained in this act shall prevent a seller 
rebutting the prima facie case thus made by showing that his lower price or 
the furnishing of services of facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of a competitor, or the services 
or facilities furnished by a competitor.” 

For several years after 1936 no question was raised as to the legal validity 
of the meeting competition proviso. In a case filed against Standard Oil Com- 
pany of Indiana in 1940, however, the Federal Trade Commission adopted 
the position that the proviso was merely procedural and not a substantive or abso- 
lute defense, contending that if the Commission in a price discrimination case 
showed the effect on competition specified in section 2 (a), it could hold the 
price difference illegal even if the respondent demonstrated that he had fully 
complied with the proviso. 

On appeal, in Standard Oil Co. v. Federal Trade Commission (340 U. 8. 231 
(1951)), however, the United States Supreme Court in a 5-to-3 decision re- 
pudiated the Commission’s position and held that the proviso gives a seller of 
goods a full defense to a charge of price discrimination if the seller can bring 
himself within its terms. The Court stated: “Actual competition, at least in 
this elemental form, is thus preserved” (340 U. S. at 242). 

Thereafter, in the 82d, 83d, and 84th Congresses, bills were introduced in 
both the House of Representatives and the Senate designed to overrule the deci- 
sion of the Supreme Court in the Standard Oil case and to enact into law the posi- 
tion advocated by the Commission before the Court in that case. In hearings, the 
enactment of such legislation was advocated by associations of retailers and 
wholesalers which, generally speaking, were also active proponents of “fair trade” 
legislation.’ The members of the Federal Trade Commission have been divided 
in their views, a majority sometimes favoring and sometimes opposing this type 
of legislation. The Antitrust Division of the Department of Justice, however. 


has consistently opposed such legislation, and the United States Attorney Gep- 
eral’s National Committee To Study the Antitrust Laws in its report issued 
in 1955 strongly endorsed the Supreme Court decision( report, p. 181). None of 
the proposed bills were passed in previous sessions of Congress. 


SENATE BILL NO. 11 


There is now pending before the Senate Judiciary Committee a bill intro- 
duced by Senator Kefauver (S. 11) which would make the “meeting competition 
defense” legally unavailable if “the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly * * *.” (See copy 
of 8S. 11 attached to this report.) 

This bill is identical to a bill which passed the House of Representatives on 
June 11, 1956 (H. R. 1840) by a vote of 393 to 3. Hearings on the House bill 
were held by a subcommittee of the House Judiciary Committee in April of 
1956 and the bill was favorably reported out by that committee on May 24, 
1956. (See copy of H. Rept. No. 2202, attached.) Hearings on S. 11 have 
now begun before the Antitrust Law Subcommittee of the Senate Judiciary Com- 
mittee, and it is reported that proponents of the bill wish to bring it to a vote 
in the immediate future. 

The issue presented by the proposed legislation is of great importance to the 
Federal antitrust policy. The committee on antitrust law of the Chicago Bar 
Association is of the opinion that the effect of the bill, if enacted into law, 
would be largely to destroy the meeting competition defense and to introduce 
new and serious ambiguities into a statute which is already extremely dif- 
ficult to interpret and to administer. Because the bill does not directly elim- 


1 See, e. g., hearings before the Subcommittee on Monopoly Power of the Committee on 
the Judiciary, House of Representatives, 82d Cong., Ist sess., on H. R. 2820 and S. 719, 
at which representatives of the following organizations, among others, testified: National 
Association of Retail Druggists; National Congress of Petroleum Retailers; National 


— of Independent Business, Inc.; United States Wholesale Grocers’ Association, 
ne. 
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inate the defense from the statute, but rather is phrased in the form of a 
proviso to a proviso, which in substance provides that an affirmative defense shall 
not be available if a prima facie case is established, the true legai effects of the 
measure may easily be misunderstood. 

The position taken by the House Judiciary Committee report on the legislation 
is that the meeting competition defense would be unavailable if the effect of a 
price difference “may be substantially to lessen competition or tend to create a 
monopoly,” but would be available if the effect only may be “to injure, destroy or 
prevent competition * * *.” The House report does not offer any explanation 
as to how such a distinction can be administered, and it does not appear that 
development of such a distinction would be reasonably possible. In past cases 
under the Robinson-Patman Act, no effort by the Federal Trade Commission or 
the courts has been made to differentiate between “substantially lessening com- 
petition” and “injuring competition.” 

On the contrary, in the leading case on the matter of effect on competition, 
Federal Trade Commission vy. Morton Salt Co, (334 U.S. 37 (1948) ), the Supreme 
Court completely equated the two tests. In that case, the Commission had found 
that quantity discounts to buyers of salt who purchased in large quantities might 
be reflected in lower resale prices by such buyers. From this, the Commission 
eoncluded that the effect of the discounts ‘“‘may be substantially to lessen competi- 
tion * * * and to injure, destroy, and prevent competition” among the buyers of 
salt. Pointing out that actual effect on competition is not required by the statute 
and that all that need exist is a “reasonable possibility” of effect, the Supreme 
Court stated: 

“That respondent’s quantity discounts did result in price differentials between 
competing purchasers sufficient in amount to influence their resale prices of salt 
was Shown by evidence. This showing in itself is adequate to support the Com- 
mission’s appropriate findings that the effect of such price discrimination ‘may be 
substantially to lessen competition * * * and to injure, destroy, and prevent 
competition’ ” (334 U. S. 47). 

If the mere fact of effect of a discount on resale prices is sufficient to satisfy 
both the “substantially to lessen” and the “injure, destroy, and prevent” tests, 
it is difficult to conceive of a case under the act which could satisfy the latter 
test without satisfying the former, which is what the House committee seems to 
assume is possible. Consequently, it is difficult to envisage a situation in which 
the meeting competition defense, as modified by the proposed legislation, would 
have any room to operate. 

Even if the courts in the future could develop some understandable distinction 
between the two effect tests, it is not believed that this would give the defense 
practical utility. The House report (p. 6) states that “It is intended that the 
good-faith defense is to be applicable where the injury is only to an individual 
competitor, but is not of sufficient effect that it may result in injury to the vigor 
of competition.” Such a distinction wouid necessarily be one of degree, and 
would be extremely difficult to formulate and apply. Furthermore, the seller 
who wished to rely on the meeting competition proviso in quoting a price to a 
buyer would be called upon to predict what degree of effect his price differentia- 
tion would produce in the future. This would make reliance on the proviso so 
perilous as to destroy its practical utility in almost all cases. 

It is therefore concluded that enactment of the bill would either (1) com- 
pletely destroy the meeting competition defense as a matter of law, because of 
the existing lack of a legal distinction between the two effect tests of the statute, 
or (2) at the least would render the meaning and applicability of the defense 
so uncertain as to reduce it to insignificance. 

The issue is therefore whether there should be a meaningful meeting com- 
petition defense in the statute. If there should be, Senate bill No. 11 should not 
be enacted. 

RECOMMENDATION 


It is the opinion of the committee on antitrust law of the Chicago Bar Associa- 
tion that the preservation of the meeting competition defense is of great im- 
portance to the maintenance of an effective antitrust policy based on free com- 
petition. Since the bill, if enacted, would destroy or seriously impair the defense, 
it is the conclusion of the committee that it should not be passed. 

Proponents of the bill contend that the defense constitutes a major weakness 
and loophole in the Robinson-Patman Act, since on its face it seems to legalize 
or tolerate pricing which substantially lessens competition or tends to monopoly. 
A consideration of the real relationship of the defense to the statute and to the 


TO AMEND SECTION 2 OF THE CLAYTON ACT 511 


antitrust laws in general, however, demonstrates that this is not the case. In 
the first place, the defense as now in force is narrowly circumscribed by statu- 
tory and judicial qualifications which greatly limit the instances in which it may 
be used. 

More importantly, it should be remembered that a prima facie violation of the 
Robinson-Patman Act may be established without a showing of actual harm to 
competition. As the Morton Salt decision demonstrates, the violation may de 
found merely upon a showing that the price differential under attack “may” have 
a harmful effect, and this requires only a “reasonable possibility” (or as later 
cases have said, a “reasonable probability”) of effect. The Commission often 
issues cease and desist orders under the act based only upon this limited showing. 

On the other hand, the meeting competition defense may be used only where 
the seller is confronted with the necessity of lowering his price to meet actual 
competition. If he is barred from doing this by destruction of the defense, the 
result will be that his ability to compete will be actually destroyed in favor of 
avoiding an injury to competition that only “may” occur among buyers. In the 
balance, competition in the market concerned is more likely to be injured by 
denial of the defense than by its allowance. 

It is theoretically possible that an occasion could arise in which the effect 
of allowing the seller to grant a lower price to a buyer to meet competitien would 
produce an actual substantial injury to competition on the buyer’s level of op- 
erations or possibly on the seller’s own level. This is unlikely and a present need 
for special legislation to meet such a remote possibility has not been demon- 
strated. Horeover, it is arguable that even in such instances the individual 
injury may be balanced in the public interest by the gain to competition on the 
seller’s level. But in any event, the public interest is fully protected by other 
antitrust principles, since, where the impact of a seller’s conduct upon competi- 
tion is sufliciently great, the Sherman Act can be invoked. 

In most instances of application of the Robinson-Patman Act, however, actual 
substantial injury to industrywide competition is not shown and tliere is little 
occasion for fear that continued allowance of the defense will even create the 
occasion for resort to other statutory means of protection. The litigation involv- 
ing use of the defense by Standard Oil of Indiana affords a good illustration of 
the mild consequences of the defense. That case involved a lower price granted 
to only four jobbers in the Detroit area in order to prevent their loss as cus- 
tomers to other oil companies offering the lower price. After 16 years of litiga- 
tion, Standard’s right to grant this price was finally vindicated by the Court of 
Appeals of the Seventh Circuit after appeal from Commission proceedings fol- 
lowing remand from the Supreme Court. Only a very small amount of the gaso- 
line business in the Detroit area was involved. And whatever adverse effect on 
competition might have resulted would have occurred anyway since if Standard 
had not lowered its price to the jobbers, the latter would have obtained their 
gasoline from others offering the lower price with precisely the same effect on 
competition. Allowance of the ‘defense to Standard thus preserved that com- 
pany’s “elemental” right to compete without really altering the consequences 
to competition among the various buyers affected. This would normally be the 
case in the limited instances in which the defense could be employed. The 
Supreme Court recognized this feature of the matter in its opinion in the case: 

“Tt must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level, whether or not the reduction to the dealer is discriminatory. Like- 
wise, it must have been obvious to Congress that any price reductions initiated 
by a seller’s competitor would, if not met by the seller, affect competition at the 
beneficiary’s level or among the beneficiary’s customers just as much as if those 
reductions had been met by the seller. The proviso in section 2 (b), as inter- 
preted by the Commission, would not be available when there was or might be 
an injury to competition at a resale level. So interpreted, the proviso would 
have such little, if any, applicability as to be practically meaningless * * *” 
(340 U. 8S. at 250). 

As against the unjustified fear that the defense will undermine the Robinson- 
Patman Act, there is the very real danger that disallowance of the defense will 
seriously damage price competition among sellers, contrary to the basic aims of 
the Sherman Antitrust Act. Competition is obviously disabled when a seller 
is deprived of the right to meet a competitor’s price. A seller may find it possi- 
ble to lower his entire price level to meet competition, but frequently this is 
impossible, and the only effective competitive tactic available is to lower the 
price only to the buyer whose business will otherwise be lost. To deprive the 
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seller of this right may result in a serious inflexibility in the price structure of 
the industry. The Supreme Court in the Standard Oil case recognized this 
danger and underscored the importance of the defense, as follows: 

“The heart of our national economic policy long has been faith in the value of 
competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent.’ * * * We need not now reconcile, 
in its entirety, the economic theory which underlies the Robinson-Patman Act 
with that of the Sherman and Clayton Acts. It is enough to say that Congress 
did not seek by the Robinson-Patmon Act either to abolish competition or so 
radically curtail it that a seller would have no substantial right of self-defense 
against a price raid by a competitor. For example, if a large customer requests 
his seller to meet a temptingly lower price offered to him by one of his seller’s 
competitors, the seller may well find it essential, as a matter of business sur- 
vival, to meet that price rather than to lose the customer. It might be that this 
customer is the seller’s only available market for the major portion of the seller’s 
product, and that the loss of this customer would result in forcing a much higher 
unit cost and higher sales upon the seller’s other customers. There is nothing 
to show a congressional purpose, in such a situation, to compel the seller to 
choose only between ruinously cutting its prices to all its customers to match 
the price offered to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers to cover increased unit costs. There 
is, on the other hand, plain language and established practice which permits a 
seller, through section 2 (b), to retain a customer by realistically meeting in 
good faith the price offered to that customer, without necessarily changing the 
seller’s price to its other customers” (340 U. S. at 249-50). 

The danger to the antitrust policy and to vigorous competition which would 
be presented by destruction of the defense has caused the Assistant Attorney 
General in charge of the Antitrust Division of the Department of Justice to 
urge Congress not to pass this legislation (testimony of Assistant Attorney 
General Stanley Barnes before Subcommittee on the Antitrust Laws of the 
House Judiciary Committee, April 19, 1956 (tr. 283)). The report of the United 
States Attorney General’s National Committee To Study the Antitrust Laws 
strongly urged retention of the defense, and stated that “Anything less, we 
think, would move the price-discrimination statute into irreconcilable conflict 
with the Sherman Act” (report, p. 181). We are advised that the section of 
antitrust law of the American Bar Association is opposed to the bill and that 
testimony to that effect will be given by a representative of the American Bar 
Association before the Senate committee. 

This committee wishes to go on record as being opposed to the proposed legis- 
lation and respectfully urges that this report be adopted by the board of man- 
agers of the Chicago Bar Association and transmitted by appropriate means 
to the Committee on the Judiciary of the United States Senate at the earliest 
possible date. 

RicHArRD K. Decker, 
Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON LABOR AND PuRLIC WELFARE, 
June 28, 1956. 
Hon. Estes KEFAUVER, 
Antitrust and Monopoly Subcommittee, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR SENATOR: Enclosed is a statement on S. 11, which I respectfully submit 
to your subcommittee. I would appreciate having it placed in the record of the 
hearings. 

Sincerely, 
Pat MCNAMARA, 
United States Senator. 


STATEMENT OF SENATOR PAT MCNAMARA 


I have been greatly encouraged by the overwhelming passage of H. R. 1840 
and the hearings on S. 11, a companion bill in the Senate. 

It is my hope that the hearings will lead to early passage of S. 11. This 
will be a milestone in our ceaseless efforts to safeguard and protect our demo- 
cratic principles in the market place of competition. 

The policy of Congress has been clearly annunciated since the passage of the 
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Clayton Antitrust Act and the Federal Trade Commission Act. This policy 
proclaims that practices in commerce which are inherently unfair, and which 
suppress or destroy competition to bring about monopoly, are against the best 
interests of this Nation. 

In these days of giantism in commerce, the faithful following and strengthen- 
ing of this policy is more important than ever. It is well known that, despite 
the enactment of early antitrust laws and the Clayton Act in particular, harmful 
competitive practices did not automatically cease. In fact, it was soon dis- 
covered that the Clayton Act was helpless to prevent price discrimination, even 
in its most harmful forms. To the detriment of our independent businessmen, 
the Clayton Act was interpreted to absolve a seller from a charge of price dis- 
crimination if he could show that his lower price was offered in good faith to 
meet competition. 

Such an interpretation of the Clayton Act could not fail to open the door 
to wholesale abuses by chainstores and others which could use their superior 
buying power to obtain prices not available to less fortunate competitors. Con- 
gress took note of this vicious practice in 1934 in the final report of its chainstore 
investigation. As a consequence of these findings, the Robinson-Patman Act 
was passed in 1936. 

It is noteworthy that the original Senate and House versions of the Robinson- 
Patman Act lacked all traces of this “meeting of competition” provision of the 
Clayton Act, which permitted unfair price discrimination. Although in the 
final form of the Robinson-Patman Act a meeting-of-competition provision was 
inserted, it was made more than abundantly clear on final passage that this 
provision was not meant to be an absolute defense against a charge of unfair 
price discrimination between buyers. 

By eliminating—so they thought—the absolute defense which had plagued 
efforts to enforce the original section 2 of the Clayton Act, the supporters of 
this amendment believed they were providing equality by preventing the large 
buyer from enjoying special advantages through his ability to buy in large 
quantities. 

However, the ruling of the United States Supreme Court in the Standard 
Oil of Indiana case revived the feature of the Clayton Act that the Robinson- 
Patman Act sought to prevent. Under the present interpretation, the supplier 
again is free to discriminate on prices to favored customers. 

The Supreme Court, I am sure, based its interpretation on the unspecific 
language of the law as it was written, and no criticism of the Court is implied. 
However, it is needless to point out that if this interpretation of the law in 
the Standard Oil case is allowed to stand, our independent businessmen will be 
more than ever at the mercy of the economic giants. 

Therefore, I strongly urge the passage of S. 11 as essential to the welfare of 
our entire economy. It will restore the original intent of section 2 of the 
Clayton Act, as reemphasized by the Robinson-Patman Act, and thus give new 
vigor to our long-established antitrust policy. 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTATIVE OF THE NATIONAL 
ASSOCIATION OF RETAIL DRUGGISTS 


My name is George H. Frates. I am the Washington representative of the 
National Association of Retail Druggists, an organization composed of 36,000 
small independent retail pharmacists practicing their profession in every State 
of the Union and the District of Columbia. These thousands of retailers own 
and operate their own associations. Our office is as 1163 National Press Building. 
Dr. John W. Dargavel is administrative supervisor. He is general manager and 
executive secretary of the NARD with headquarters at 105 West Wacker Drive, 
Chicago, Ml. 

Spokesmen for the gigantic industrial and financial corporations have often 
declared that it is absurd to charge that monopolistic combinations seek to 
wreck the system of small business in the United States. Yet evidence to the 
contrary is available. For 15 cents the Superintendent of Documents, Wash- 
ington 25, D. C., will send you a summary of a report submitted to the United 
States Department of Commerce by a group of business leaders of America 
(most of them are idenitfied with very big firms). The title of the report is 
“Effective Competition” and it was released on December 18, 1952. 

Effective Competition proposes a scheme to scrap the antitrust laws and the 
obvious purpose of the report is to delude the public to favor cuttthroat com- 
petition in the market place. It amounts to a vicious attack on the system of 
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small business and it carries the imprimatur of the United States Department 
of Commerce. 

The committee responsible for the report includes John L. Collyear, chair- 
man of the board and president of the B. F. Goodyrich Co., Ralph J. Cordiner, 
president of the General Electric Co.; Harlow H. Curtice, executive vice presi- 
dent of the General Motors Corp.; Benjamin F. Fairless, chairman of the board 
of the United States Steel Corp.; Frank R. Danton, vice chairman of the board of 
the Mellon National Bank & Trust Co.; G. Keith Funston, president of the New 
York Stock Exchange; Crawford H. Greenewalt, president of the EB. I. du Pont 
de Nemours & Co.: Eugene Holman, president of the Standard Oil Co. (New 
Jersey) ; Charles R. Hook, chairman of the Armco Steel Corp.;: G. M. Humphrey, 
chairman of the board of the M. A. Hanna Co.; Donald B. Lourie, president of 
the Quaker Oats Co.; John L. McCaffrey, president of the International Har- 
vester Co.; T. S. Peterson, president of the Standard Oil Co.) : Gwilym A. Price, 
president of the Westinghouse Electric Corp.; Edgar M. Queeny, chairman of 
the board of the Monsanto Chemical Corp.; Clarence B. Randal, president of the 
Inland Steel Co.; Thomas J. Watson, Jr., president of the International Business 
Machines Corp (and others). The report they submitted to the United States 
Department of Commerce is almost unbelievable in that in essence it is a pro- 
posal that the President of the United States usurp the authority of Congress to 
nullify laws which were enacted in accordance with the procedures of the Con- 
stitution. 

The report of the business moguls calls for complete wreckage of the antitrust 
laws. Then there is a proposed nostrum. It is in the form of a new rule of 
reason. The new “rule of reason” is to be defined in accordance with an 
explicit “standard” (effective competition). 

“Effective competition” is a pleasant phrase and, if undefined, it would appear 
to be unobjectionable. But the report defined the phrase. Proposing this 
phrase as the ultimate and sole test of future antitrust policy, the report offered 
two alternative definitions which are to apply in conjuncture. Both definitions 
provide purely negative tests of monopoly, and should there ever be any monop- 
oly it would surely be excused by the second. 

The first definition of “effective competition” is simply ‘ * * * ceaseless striv- 
ing among competitors, all endeavoring to expand their share of the market— 
and the total size of the market, as well—by producing relatively more and 
better goods and services at relatively lower prices.” 

“Competitors,” as conceived by the business moguls, include almost all busi- 
ness firms that go after the consumer’s dollar. As a specific example offered by 
the report, the manufacturers of aluminum are held out to be competitors of the 
manufacturers of tin, steel, copper, zinc, lead, wood, textiles, plastics, paper, 
clay, glass, leather, and cork. 

With competition so conceived, there could be very few actual or potential 
cases of monopoly which would fail to pass the test of effective competition. 
Even the most complete monopoly must and does put forth some efforts which pass 
for ceaseless striving. Moreover, the inevitable growth factors would pass any 
monopoly by the rest of this test—save only the monopoly in a declining industry, 
such as horse-drawn vehicles and steam-powered locomotives. 

The second definition of “effective competition” offered by the industrial and 
financial tycoons in the report they submitted is even more amazing. It is 
simply “that business rivalry, existing and potential, which tends over a period 
of years to serve the public interest in (a@) providing alternatives and thus 
giving opportunities for freedom of choice of goods and services; and (b) not 
restricting the opportunity for others to engage in such competition.” 

It taxes the imagination to conceive of a monopoly so broad and complete that 
there would not be, outside the control of the monopoly, alternative goods or serv- 
ices on which consumers might spend their dollars; and it is equally difficult to 
imagine a monopoly so broad and complete that it restricted the opportunity 
for others to produce and sell some other goods or services. 

The target of the business moguls is overwhelmingly section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act. The report contained 19 sum- 
mary recommendations, of which 6 were aimed at destruction of what now 
remains of the Robinson-Patman Act. The Robinson-Patman Act is specific 
and definite and, although the Supreme Court ruled most of its effect out of 
existence by its recent decision in the Standard Oil Co. (Indiana) case, it is 
still most important to small business of all the antitrust laws. It was passed 
to create the kind of competition in which the most efficient firms, and not inevi- 
tably the biggest firms, would win out in the competitive struggle. Hence the 


wit 
tion 
T 
Act 
hav 
asst 
lle 
A 
inj 


T 
tha 


_ 


tes © Src ct & 


a a 





TO AMEND SECTION 2 OF THE CLAYTON ACT 515 


statute which restrains abuse of power and tends to force big firms to compete 
with small firms on the basis of efficiency and low prices emerges as the legisla- 
tion most hated by the gigantic industrial and financial corporations. 

The recommendations in the report for doing away with the Robinson-Patman 
Act are based upon false assertions which certain segments of big business 
have widely publicized during the past few years. For example, the report 
isserts that under the Robinson-Patman Act “* * * price reductions are ruled 
llegal if they may possibly injure competitors of the seller or the buyer.” 

And again the report asserts: 

“The Robinson-Patman Act tends to prevent any price competition that might 
njure a competitor.” 

These statements are false and deliberately false. Every businessman knows 
that the Robinson-Patman Act in no way restrains any business, big or small, 
from making price reductions. Under this law any business firm may reduce its 
prices as much as it likes and as often as it likes; and any firm may reduce 
prices for the purpose and with the result of taking business away from com- 
petitors and thereby injuring competitors. The Robinson-Patman Act is con- 
cerned only with price discrimination—a practice by which large firms abuse 
their size to take advantage of smaller firms. 

Section 2 of the Clayton Act was enacted and subsequently the Robinson- 
*atman Act was enacted, only after many years of disastrous experience with 
discriminatory methods of pricing. Most of the high concentration of business 
which characterizes the field of production today was attained in the days before 
there were any laws to prevent these practices. The facts show that big sellers 
have used the high prices they are able to get in many, scattered markets to 
“subsidize” their competition against small sellers in particular markets. And 
the result has been that small firms were either destroyed or driven into merger. 

The facts also show that wherever there has been discrimination, big buyers 
have received price advantages in excess of the sellers’ cost savings in serving 
these buyers. When it became apparent that a few large chains were bringing 
about a wholesale destruction of independent firms in the distribution field, and 
that the growth of monopoly in this field would duplicate that already attained 
in the production field, Congress took action to insure small sellers a measure 
of protection and to insure small buyers equal treatment—insofar as equal 
treatment is justified by optimum efficiency in the business system. 

Where prices are discriminatory, neither the spirit nor the letter of the 
tobinson-Patman Act objects to the low price; the objection is to the high prices 
which put small buyers to an unfair disadvantage, or which are used to “subsi- 
dize” selective price cutting against small sellers. 

The business moguls in their report repeat another tired old propaganda tune. 
And it repeats this tune with monotonous repetition. It is the tune to the effect 
that the Sherman Act “requires hard competition” while the Robinson-Patman 
Act “requires soft competition” and hence the Robinson-Patman Act is incon- 
sistent with the Sherman Act. 

Do the business moguls actually believe that the Robinson-Patman Act creates 
soft competition? Then in the event they do, they have concocted the world’s 
strangest and most contradictory set of recommendations. For all of their 
other recommendations invariably bless monopoly and propose abolishing all 
laws interfering with monopoly. 

Surveying their recommendations as a whole, it is seen that the tycoons of 
industry and finance have proposed abolishing only those antitrust laws which 
are in some degree effective against monopoly. It is only such laws that are 
even discussed. As to those phases of legislation which are notorionsly ineffec- 
tive, the report is silent. It is well known that new monopoly problems have 
become prominent since the present antitrust laws were passed, and that experi- 
ence has proved these laws to contain serious gaps in other respects. The 
report is silent on these matters, too. Apparently the writers were so busy think- 
ing up ways for escaping the antitrust laws that they overlooked the possibility of 
taking a broad view of antitrust problems. 

A competitive climate which serves small business—a climate wherein small 
firms can actively compete on the basis of efficiency and wherein new firms can 
readily enter into the capitalist adventure—also serves consumers with more 
and better goods and services at lower prices. And we think such a climate 
serves the nation in wholesome social ways. 

The Robinson-Patman Act is not inconsistent with the Sherman Act. On the 
contrary, the Robinson-Patman Act is a necessary specific for the practices 
which the more general language of the Sherman Act forbids in principle. Price 





516 TO AMEND SECTION 2 OF THE CLAYTON ACT 


discrimination, which the Robinson-Patman Act restrains, is an abuse of size. 
It is a practice which gives advantages to larger firms over smaller firms—and 
the advantages increase in proportion to the size of the competitors. If sufficient 
abuse of the practice is permitted, the practice can be used by inefficient large 
firms to destroy more efficient small firms. Hence, discrimination without any 
restraint inevitably results in the destruction of smaller firms and the progres- 
sive centralization of business in the hands of fewer firms, until ultimate 
monopoly is reached. 

Another of the purposes of the Sherman Act is to condemn all artificial re- 
straints upon the price mechanism, particularly those restraints which hold 
prices above the supply and demand level. There again, the Robinson-Patman Act 
accomplishes—insofar as it is enforced—what the Sherman Act too frequently 
only aims to accomplish. 

The business moguls know these facts: 

(1) That unrestricted price discrimination creates a competition which is 
impossibly hard for small business and supersoft for big business; 

(2) That the more price discrimination is limited by the rules of compe- 
tition, the harder competition becomes for big business and small business 
equally ; 

(3) The harder the competition becomes the more the highly advertised 
“efficiency” of big business is proved to be exaggerated and frequently com- 
pletely false. 

The central lie of the report is that busines moguls pretend to be concerned 
with fostering competition, when actually their aim is to rationalize monopoly 
and to reverse this Nation’s historic antitrust policy. Sut beyond that, the 
report contains an uncommon number of deliberately false statements, mis- 
leading statements, twisted half-truths, facts presented in context where they 
never occurred, and so on. When the big business sponsors of this report try 
to sell their products or services to the public, there are bounds beyond which 
they cannot go to present false or distorted claims for their products or services. 
There are specific laws to restrain them, and to restrain all businessmen. There 
are, of course, no laws to prohibit false and misleading claims to sell the public 
political ideas for commercial advantage. The bounds of common decency should 
and must, however, impose some self-restraint to self-seeking in this field. The 
report “Effective Competition” goes far beyond the bounds of common decency. 

The authors of “Effective Competition” cannot speak for fully 98 percent of 
the business firms of the United States. It seems self-evident, moreover, that 
the report did not express the considered views of many of the men ii whose 
name it has been written. Surely these men know that the policy recommended 
in that report would lead to disaster for all businesses, small and big. It is also 
true that disaster would befall small business first. 


CONCLUSION 


The National Association of Retail Druggists and its 36,000 small independent 
pharmacy owners throughout the Nation together with 48 affiliated State 
pharmaceutical associations will use every legitimate effort to prevail on the 
Congress to enact H. R. 1840 (S. 11). 


Beck, McGinnis & JARVIS, 
Pittsburgh, Pa., June 28, 1956. 
Senator Josepu C, O’MAHONEY, 
Acting Chairman of Senate Subcommittee on Antitrust and Monopoly, 
Senate Office Building, Washington, D. C. 
(Attention: Mr. Thomas Collins. ) 


Dear Senator: I regret that circumstances prevent my appearing before the 
Subcommittee on Anti-Trust and Monopoly in support of Senate bill No. 11, 
because I am convinced that measure should be enacted into law. 

I did submit a statement in support of H. R. 11 (an identical bill) to the Anti- 
Trust Subcommittee of the Committee on the Judiciary of the House of Repre- 
sentatives which is reported on pages 280 and 281 of the hearings before that 
subcommittee on April 18, 19, 20 and 26, in which I pointed out the importance 


of this measure in preserving the free-enterprise system in this country and the 
reasons therefor. 
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It is well known that there is no easier or cheaper way for a large corporation, 
operating in various States, to achieve monopoly than to eliminate its com- 
petitors by price discrimination. 

Where it is clear that the effect of a price discrimination tends to create 
monopoly, there should be no defense, and, as I see it, that is what S. 11 provides. 

If a price discrimination does not tend to create monopoly, it is of course a 
good defense to show that the price discrimination was made in good faith to 
meet an equally low price of a competitor and that defense is protected by S. 11. 

In view of what the majority of the Supreme Court said in the Standard Oil 
case (340 U. 8. 231, 1951), Congress owes to the Supreme Court the duty of making 
clear its intent. 

I am sure that the monopolizers and their spokesmen are vigorously opposing 
the enactment of S. 11 and resorting to all kinds of unfounded arguments. 

They succeeded in bottling up H. R. 11 in the House Committee on the Judiciary 
until Congressman Patman’s petition to withdraw H. R. 11 from the committee 
received the necessary 218 signatures. But, when the measure came on the 
floor of the House for action, it was adopted virtually unanimously. This 
demonstrates that the members of the House were unwilling to vote against the 
measure and face their constitutents. 

I surely trust that your subcommittee will not bottle up but will favorably 
recommend S. 11. How can there be a free-enterprise system without free en- 
terprisers? To permit a monopolizer by price discrimination to eliminate its 
competitors is unthinkable to anybody who gives serious thought to the matter 
and who actually is interested in the preservation of the free-enterprise system 
and the welfare of this Nation. 

If there is too much monopoly, there must be socialization and governmental 
control and that I do not want in this country. It would be good for nobody 
except the bureaucrats. Therefore, monopoly must be prevented and the monop- 
olizers must be prohibited from indulging in price discrimination, the efficient 
method under modern conditions of eliminating their competitors and achieving 
monopoly. 

I conceive it proper that those of us who see this issue clearly should counter- 
act the propaganda efforts of the monopolizers and their spokesmen. 

Yours respectfully, 


JOSEPH A. BECK. 


United States SENATE, 
COMMITTEE ON Post OFFICE AND Crvii SERVICE, 
June 26, 1956. 
Mr. JOSEPH SEELEY, 
Subcommittee on Antitrust and Monopoly, 
United States Senate, Washington, D. C. 
Dear Mr. Seertey: Mr. Louis Marhoefer, Pittsburgh, Pa., whose testimony 
is enclosed, asked that I get this into your hands immediately. 
With kind regards, I am, 
Sincerely, 
Mrs. IRENE MARTIN EpWaARrpDs, 
Assistant to Senator Langer. 


PiTtseurGHA, Pa., June 26, 1956. 
JOSEPH SEELEY, 
Senate Antitrust Subcommittee, 
Senator KEFAUVER, 
Chairman, Senate Office Building: 


Due to previous commitments, I am unable to appear before your committee 
tomorrow, Wednesday, June 27. I have forwarded to you through Mrs. Irene 
Edwards, legal assistant of Senator Langer, transcript of my testimony and 
testimony of other independent bakery owners before House subcommittee, No. 
5 of the Select Committee on Small Business. Pursuant House Resolution 114, 
held at Washington, April 17, 1956. Would appreciate if you could insert my 
testimony contained therein in your present hearings. 

Lovis MARHOEFER, 
President, Bold Baking Corp. 
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( The testimony referred to is as follows :) 


TESTIMONY OF LOUIS MARHOEFER, PRESIDENT, MARHOEFER BAKING Co., ING 
PITTSBURGH AND ALTOONA, PA 


Mr. Roosevett. Will you proceed in your own words, Mr. Marhoefer. We 
are very happy to have you here, 

Mr. MArHorrer. Mr. Chairman and gentlemen, the independent wholesale 
bakers in the United States are, in my opinion, doomed to extinction if present 
conditions in the industry are not changed. Sixty percent of them already 
have passed by the wayside, 60 percent have been eliminated in the fight, in the 
battle of competition, which is ruthless as I have never seen it in any other 
industry. None of them have started new. 

It is significant to observe that in metropolitan areas like Pittsburgh, where 
we had a tremendous expansion of population, there has been no new wholesale 
baker starting out for at least 30 years. 

I will prove, as a rather interesting coincidence, that from the month when 
this 1 chainstore started to produce its own bread, 2 things happened: (A) no 
other wholesale baker could come into business; and (B) of those that were 
in the business, about 8O percent of them have been eliminated. 

In the last 30 years, during which I have been active in the management 
of bakeries, there have failed in Pittsburgh 22 very large concerns, some of 
them having an employment roll of 350 to 400 people, concerns that have been 
in business for 50, 60, 80 years, concerns that have created their business from 
a small bakery to a tremendous concern with great investment, honorable people, 
people with industry. 

I mentioned Mr. Haller, an honored gentleman, a man who knew what it was 
to work 18 hours to start, and knew what it was to work 16 hours per day 
when he was 60 years old, and he had to fail. He failed, leaving an indebtedness 
of about $540,000, killed by the same outlet that is now mopping up the last of 
those that remain. 


Now, the destruction of the wholesale baking industry in the United States 
is bad——— 


Mr. RoosEveLT. Mr. Marhoefer, what is the name of the company that is taking 
over? 

Mr. MArHoerer. The name of the company that killed off this industry is the 
A. & P., and only the A. & P. I cannot accuse the nationally owned concerns 
such as Ward, Continental and Campbell, Taggart, because they are acting in 
defense. 

What they do to hurt us, what they do to make life miserable for us, is a 
defensive activity, a defensive action against the murderous impact of A. & P. 
on their market. 

I cannot accuse those who fight for their own preservation. And when they 
push the national bakers, they push us. And the weakest link must fall out. 
That is a natural development. 

The killer of this industry is A. & P. and only A. & P. because it was the first 
to design the ways, the means, and the methods. It was the most ruthless of 
them all. I has never given an inch, has never made a compromise. It went in 
to wipe them out, and wipe them out it did. 

Now, as I say, this is bad. This is not only bad for the owners, sure—the 
owners of this industry, you probably know them from your own home towns. 
They are usually men who started as bakers. I am thinking of 40, 50, 60 
years ago. They had small shops and as the population increased, they en- 
larged. As new machinery came in they went along with the times and produced 
more. They were people who created their industry, not by the sale of stock, 
they worked and saved—you may examine them. When you examine this 
class of people, you will find that it is true that more than 75 percent of all 
these owners, even at present—you will find the baker as a man who started 
as a laboring man, he worked and saved, and his family worked with him to 
build something, and later on in the twenties, his family became the proprietors 
of a respectible, sizable industry. It is these people who are being wiped out. 
For them it is bad. But not only for them. 

Let’s look at it a little further. ‘True, millions of their life savings will be 
wiped out. Conceded that is bad. But it is bad also for the so-called free 
enterprise system, for in these people you will find your strongest defenders of 
that system in America. The owners of these wholesale bakeries, I am sure, 
you will find in every town and village to be the most civic-minded persons. 
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You will find them to be the men who help to build the hospitals, the men who 
help to build the schools. If you go into Altoona, you will find that to be so 
and you will find it to be so in Pittsburgh. To wipe out a class that is a civic- 
minded and has earned respectability among the people with whom they live is, 
in my opinion, bad for this country. 

Now, it is also bad for labor. And why is it especially bad for labor? Let 
me explain. 

In a small or medium independent bakery, you need for the production of 
a thousand dollars worth of baked goods, far more men than the completely 
mechanized large plants need. Why? You have an office, you have a number 
of overhead people that you must have if you conduct any business. But be- 
cause you don’t have the machinery, you need more handwork, you need far 
more help. 

Now, what happens when these people are wiped out? When the plant in 
Pittsburgh employing about three-hundred-some-odd people failed, only 30 were 
absorbed in the remaining plants. I maintain that the remnant of us that is 
left today, employing probably a little over 100,000 people, if they are driven 
out of business, not more than 15,000 will find employment in what is left in the 
production of bread and baked goods. So the destruction of the small or 
medium sized independents is bad, especially for labor. 

Mr. Roosevett. Let me interrupt you there, if I may, Mr. Marhoefer. 

Mr. MARHOEFER. Yes. 

Mr. Roosevetr. You would not, however, say that because there were ways 
and means of making bread more cheaply through mechanization, that it would 
not be proper to use modern methods, especially if those modern methods are 
able to reduce the cost? 

Mr. Marnoerer. No. The machinery itself is not responsible, the possession 
of or lack of machinery is not responsible for the fact that a small plant per 
$1,000 worth of baked products employs more labor than a big plant. And I will 
tell you why. 

Here is a big plant. It has an oven producing 4,000 loaves per hour. The 
small plant has an oven maybe producing only 800 to 1,000 loaves per hour. 
The operation of 1 of them takes 3 men. But the sma!l plant must employ— 
he probably has two shifts if he wants to make the same production—so per 
hour of production, the number of employees in the small pliant must be larger. 
That is No. 1. 

As to distribution, because the small plant cannot go out and advertise and 
spend hundreds of thousands of dollars on the radio and television, and so forth, 
it therefore cannot develop and has not developed the large stops. It must 
pick up its business in hundreds of small and little shops, delivering maybe as 
little as 4 loaves or 6 to 8 or 10 loaves at a time. So, therefore, in distribution, 
it needs more nanpower than the big fellow needs. 

Mr. Roosevect. I understand that. But the previous witness has told us that 
the A. & P. has to spend as much to put a loaf of bread on the shelf to sell as it 
costs you. 

Mr. MARHOEFER. Yes. 

Mr. Rooseveitr. And now you are attempting to make me beliere that the 
A. & P. can produce a loaf of bread more cheaply because your overhead, your 
cost of operation is higher. 

Mr. MARHOEFER. I didn’t say that. The A. & P. cannot produce its bread 
much cheaper or differentially cheaper than we can. It can deliver cheaper, 
not produce cheaper. 

I will explain later why. Or if you care to, I will give you that explanation 
now, 

The A. & P. has a method of delivery that works something like this. Bread 
is baked, it is packaged, and it is wrapped. From there on they put it into a 
carton. The carton goes into one of these tremendous trailer trucks. The trailer 
truck proceeds on the road and covers a tremendous territory, because it does 
not serve the stores, it drops off so many hundred loaves on each stop. 

There are figures available that will prove that for the delivery of one A. & P._— 
in other words, where the A. & P. has a tractor-trailer with only 2 men, a driver 
and helper, it will deliver as much in 1 week as from 9 to 11 drivers of a baker 
will deliver with from 9 to 11 trucks with 1 or 1% men for supervision, and with 
a minimum of another man in the garage. 

It is not in the production, it is in the system of delivery in which they find a 
cheaper method of bringing the bread to the store. And that is what they used 
partly to destroy the industry. But it is not in the production. 
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Mr. Roosreve.t. Would you say that that was unfair competition? 

Mr. MARHOEFER. I would not—was it unfair. It is unfair insofar as they have 
this operation as a sort of a sideline, in employing this method of delivery, they 
are destroying us, those of us who can’t have this method of operation. And 
we would say it would not be unfair if they would not misuse their advantage. 
But they are misusing their advantage to drive us out of business. In that re- 
spect it is unfair, because in that respect they are creating a monopoly. 

Now, as I said, the destruction of this industry is bad for labor. Now, it is bad 
for thefarmer. And let me explain. 

Mr. Rooseve.tr. My colleague, Mr. Sheehan, has a question he would like to ask. 

Mr. SHEEHAN. What section of the country are you from? I am sorry I am 
late. 

Mr. MARHOEFER. Pittsburgh. 

Mr. SHEEHAN. You are talking about the advantage the chain grocery has in 
this method of distribution of bread? 

Mr. MARHOEFER. Yes. 

Mr. SHEEHAN. What is the situation? Do not the unions control distribution 
of bread in Pittsburgh? 

Mr. MaruHoerer. The unions controls distribution, but the unions submit to us a 
contract under which we have to pay, say, a certain amount—and I believe the 
average wages of these sales drivers now is around $100 a week—the unions 
don’t submit that same contract to the A. & P. 

Mr. SHEEHAN. Then why do you blame A. & P. for this unfair competition? 
It would be a union problem, wouldn’t it? 

Mr. Marwoerer. If you will allow me, I will put it this way. It should be a 
union problem, had the union been wise enough to take care of their own and 
preserve the membership of their own. But they didn’t do it. 

Mr. SHEEHAN. In your opinion are the unions differentiating between the 
small-business man and the big-business man in their contracts? 

Mr. MARHOEFER. In this particular case, yes. 

Mr. SHEEHAN. Would you want to elaborate on that? 

Mr. MArRHOEFER. I will elaborate on it this way. Here is a method of dis- 
tribution, let us call it the A. & P. dropoff system. Now, in my plant, for 
instance, I could very well employ 4 to 5 people and use them on a dropoff system, 
thereby saving this distribution cost and reflecting that saving in price and get 
myself a lot of business. 

Mr. SHEEHAN. Who stops you from using it? 

Mr. MARHOEFER. The union. They would murder me. They would close the 
plant overnight. 

Mr. SHEEHAN. In other words, the union is partly to blame for small business 
suffering in the bakery industry? 

Mr. MARHOEFER. Without a question of a doubt. 

Mr. SHEEHAN. Do you have any suggestions as to how we could help you to 
improve that? 

Mr. MARHOEFER. I have about come to the conclusion—and I am sorry to 
say this, gentlemen—that I believe the power of the unions today is so great 
that not even a Congressman can help us against them. But if you would 
undertake to at least talk some sense, knock some sense into their heads, we 
would be deeply grateful. 

Mr. SHEEHAN. Did the association of bakers like yourself in the Pittsburgh 
areas, in your negotiations with the union—have you attempted to present your 
side of the picture, the difficulties you have? 

Mr. MARHOEFER. Officially, no; unofficially many times. But officially, we 
could get no place. If we were to go to the union and say, “You must give us 
the same contract as the A. & P.”, they would say, “We are the drivers’ local 
union 485, we have nothing to do with the men over there in the bakers’ union” ; 
we wouldn’t have a chance. 

Mr. Roosevett. On that point, then, there are two union jurisdictions here, 
so that the contract that you have is with a different union than the contract 
that A. & P. has? 

Mr. MARHOEFER, It is a different subdivision— 

Mr. Roosevettr. And therefore you union cannot be said to be discriminating 
against you, because your union hasn’t got a different contract with the 
A. & P.? 

Mr. MaArnHoerer. That is right. In either place, we could get no place with 
the unions. 
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Mr. SHEEHAN. However, insofar, as your union does not recognize the same 
terms as the other union, they are putting you at a very unfair competitive dis- 
advantage; isn’t that true? 

Mr. MarHoerer. There is no question about it. 

Now, gentlemen, if you will allow me, I say this is also bad for the farmer. 
And why? You see, in an operation like ours, and an operation like Mr. Braun’s, 
in an operation like that, of all the men who have come before the committee— 
they are medium sized and small sized wholesalers—in order to increase at 
least their volume in the past, they have used a lot of hand labor, they have 
made different kinds of bread, they gave you a choice—lItalian bread and 
wrapped bread and rye bread, and so on. 

They have done that at a considerable expense of labor, and are still doing 
it. The large plant, they have nothing but the automatic production of the 
white loaf of bread, and where they do have, say, a rye loaf, they also make 
that automatically. 

Now, it is my belief, and I believe you gentlemen probably will remember 
from the time of your youth, that when the wholesale baker had a chance 
to pay particular attention to his products, to make the diversified products with 
the diversified taste appeal, people ate more bread. When once the machine 
took over the overall production and all bread tasted the same and there was no 
more individual qualitative taste differential, the consumption of bread decreased. 

It is reported that in 1914 the consumption per capita in the United States 
a year was 269 pounds. In 1954 it was 126 pounds. 

Now, I do not say—sure, other foods have been developed—lI do not say that 
the decrease in consumption of bread is solely accountable for on that basis. 
sut I do say when bread was made more with individual care, individual hand 
labor, bread was tastier, more bread was sold. And without a question of 
doubt, the development of the sameness of taste in all produced bread such 
as we have today has decreased the consumption of wheat. 

So I believe a point can be proven that the destruction of our industry is 
not only bad for us, it is bad for labor, it is bad for the farmer. 

Now, the question may arise, What has caused this tremendous mortality in 
our industry? In Pittsburgh—I am speaking only of Pittsburgh, because this 
is a market that I have known for the last 30 years—the chief cause of de 
struction of our industry is quite obvious. The killer of the baking industry in 
Pittsburgh has been the A. & P., the Great Atlantic & Pacific Tea Co. 

Now, let us see what has happened. Let us look at the history of what really 
happened. During World War I, A. & P., of course, created quite a sub- 
stantial number of stores. After World War I, they came to the bakers, and 
because they had a large volume they demanded discounts. Some did, some 
did not give them a discount. 

Finally, as the number of their stores had reached a certain amount of volume 
of bread, they started their own bread production. They started this bread 
production and came out on the market selling their bread about in line with 
ours, making a few little concessions here and there. 

Well, pretty soon they sold their loaves of bread 10 percent less than ours. 
That was still acceptable. And in the period from 1920 to 1930 the baking indus- 
try of Pittsburgh, wholesale industry of Pittsburgh, was, I would say, normally 
flourishing—in comparison with today, of course, it was wonderful—it was 
flourishing normally. 

Now, when the depression came, A. and P. all at once started to sell its bread 
in the retail stores at the same price at which we sold it wholesale. The differ- 
ence was now 20 percent. And from there on starts the fall of the industry. 
But even that was survived by quite a number of bakeries, until after World 
War II someone in their outfit got the most brilliant idea of introducing the Jane 
Parker loaf of bread, 1 loaf for 15 cents, and 2 loaves for 29 cents, bringing the 
difference between the retail sale of their wheat loaf pound bread in Pittsburgh— 
or 18 ounces, whatever it was 2 years ago—and ours to 5 cents per loaf, or 
2714 percent. 

Now, let us look at that loaf. Here is an outfit that makes one loaf of bread 
and says to the public, “Why buy anybody else’s bread ?’’—as the advertising will 
show—“You save 5 cents a loaf.” 

Now, why did they do it? They did it for a very peculiar reason. They knew 
if they wanted to destroy the corner grocery—because that was their main com- 
petition—now, how to destroy them? They could not go and advertise coffee or 
hamburger steaks, or what have you, at such differentials. So they went and 
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took their own manufactured bread and said, “Look, bread is a’—they knew 
bread was a daily necessity, the woman that buys 2 or 8 loaves must come into 
the store daily, and daily it must run into 20 or 30 cents. For 20 or 30 cents she 
comes into their store, and once they get her in there for bread, she buys other 
things. That was the reason. The pricing of their bread had nothing to do with 
eost of production at all, they weren’t interested in that at all. They were 
interested in offering to the market a lure that would take the people away from 
the corner grocery store and thereby destroy their immediate competition. And 
in the process, they destroyed us. 

The 2-for-29-cent loaf of bread, this 1 single loaf, is the killer of the industry, 
because had it not been for that loaf we, at least, would have been in a position 
by which we at least could have gotten our costs back, if we hadn’t made a big 
profit, we could have made a medium profit or at least stayed in business. 

With this loaf, we cannot compete. With this loaf, a small grocery stcre 
cannot compete either. And I do believe that the destruction of the corner 
grocery store was one of the great economic crimes of our time. But they de- 
stroyed it. There is hardly anybody left. And those that are left—in Altoona, 
in the month of—in 1 week, just one single route, four of them closed their doors. 

I believe that Mr. Braun told me just yesterday that in his market in 1 month, 
in February, 75 percent of them in the market in that area that it covers, closed 
their doors. 

Is that correct, Mr. Braun? 

Mr. Braun. Two months. 

Mr. MARHOEFER. The adoption of this policy, this loaf of bread, started about 
8 years ago, I think, and to keep the price always the same on that loaf has 
destroyed the industry. 

Now, it is rather peculiar that the A. and P. has not one single item that it sells 
today at a similar price that it sold in 1948, only this one loaf of bread. It was a 
2-for-29-cent loaf back in 1948 and 1950, 1953 and 1954. in a period in which their 
own bakery had labor increases of 60 percent, material increases of 25 percent, 
taxes and overhead increases accounting for another 3 or 4 percent, and that 
loaf of bread stayed the same. 

Mr. SHEEHAN. However, wasn’t there a change in the size of the bread? 

Mr. MARHOEFER. From 18 ounces to 16 ounces. 

Now, let us look at that. The production of a loaf of bread, as far as labor is 
concerned, overhead, or anything else, is the same for a 16-ounce as for an 18- 
ounce. The difference is 2 ounces of material. 

That does not account for the tremendous increases that we had in the produc- 
tion of this loaf of bread, and they had in the production of this loaf of bread. 

Then another thing. Wecan show you items something like their potato chips, 
for instance. Why, they increased that from 39 cents to 69 cents in the same 
period. But the bread, this loaf, it stayed the same. It stayed the same because 
it was the best instrument and the best weapon to achieve complete monopoliza- 
tion. 

Mr. RooseEvELT. In other words, this is a loss-leader? 

Mr. MArRnHOoEFER. This is a loss-leader, and this is the angle by which—I will 
explain this to you. A loaf of bread and a bottle of milk were always the same 
price historically. Today in California, you have the same thing, a loaf of bread 
is the same as a bottle of milk. But in California the A. and P. isn’t strong. 

What do you have in Pittsburgh? I think our milk in Pittsburgh now sells for 
25 cents, and a loaf of bread sells for 15 cents retail. It was this angle in the 
industry—they couldn’t even get the materials back. That is why these people 
have gone out of business, and that is why they go bankrupt. 

And then another thing happened with this loaf of bread, and it is very inter- 
esting to observe. In spite of the fact that they gave the people, or gave the 
stores, a 2744-cent price advantage—you would have thought that would have 
been enough to ruin us, but no, they did something else. They adopted a policy 
of mass advertising. There is no item in their lineup on which they spent as 
much money to advertise and on which they advertised so spectacularly as on 
this loaf of bread. You have seen this morning in your exhibits full-page ads— 
after all, this is just one single item of their distribution—but what did they do? 
They came out with full-page ads in every medium that we have in Pittsburgh— 
in a town where 1 page costs $8,000 an issue. Then they had these big streamers 
in their stores, some of them were 3 and 4 feet high across the entire length of the 
store. And on the inside they had cartons standing up, you know—in other 
words, the advertising campaign that they pushed behind this loaf of bread was 
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far in excess of the relative advertising that they put behind any one of their 
other products. 

Now why? Their coffee sales are probably, I would say, maybe from 8 to 10 
times aS great as the sale of this 1 loaf of bread. And I will guarantee that if 
the facts are known, they would show that they spent probably only 10 percent 
on coffee promotion of what they spent on the promotion of this single loaf of 
bread because this is the surest way to monopoly. This is the surest way of 
cornering the market. 

In the exhibit before you from the St. Louis organization, from Anheuser- 
Busch, you will knd that they are only in business for 30 years producing their 
own bread, the Haller Co. opened its doors in 1888. The company Mr. Braun 
is connected with is a hundred years old. In spite of that fact, they have 
cornered in hundreds and hundreds of towns in the United States the No. 1 
position of sales, they have already reached monopoly in hundreds of cities. 
And in Pittsburgh, that is all we have. 

So I say, why did they put such an extensive advertising campaign behind 
this one single item of the thousands of items they sell. I say they put it there 
because they know through this they can reach monopoly and the destruction 
of an entire industry. They know full well what they are doing. 
smart people. 

Mr. SHEEHAN. May I interrupt at this point? 

Mr. MARHOEFER. Yes. 

Mr. SHEEHAN. I am quite interested in the philosophy you are expounding 
behind this, but as one who has been in business a long time myself, I just wonder 
how much we can blame the chains for what is taking place. And I say that 
with this viewpoint in mind. Iam speaking for my own friends—the greatest 
majority of my friends and acquaintances are either employees of small busi- 
nesses or working at small businesses. Yet I find that the greatest majority of 
their wives are trading at the chainstores. 

Mr. MARHOEFER. Very simple. 

Mr. SHEEHAN. Because of the price structure; isn’t that right 

Mr. MARHOEFFER. No. The philosophy, advertising this loaf of bread, “Come 
into our store and save 5 cents a loaf,” they are creating the impression in 
that store that you get everything for nothing. That is simple. 

Mr. SHEEHAN. I know. But if these women have that impression in their 
minds, that means that somebody at home—their husbands working in small 
business—somebody is not telling them the facts of economic life. 

Mr. MARHoeErerR. That is true. 

Mr. SHEEHAN, So therefore, when we as businessmen sit and let the women 
spend their money in the chainstores, it comes down to the point where we 
haven’t let our women know how essential small business is in the country. 

Mr. MARHOEFER. That is right. 

Mr. SHEEHAN. I am not holding a brief for the chainstores, because I am fully 
couscious of their picture. But it seems to me that we just can’t blame the 
chains for doing things which we do ourselves. All of us in business at one 
time or another will use a loss-leader, will we not, a promotion scheme? 

Mr. MARHOEFER. Yes. 


Mr. SHEEHAN. We all try to find ways to make customers beat a path to 
our store. 


Mr. MarRHoeErer. But we never use them to a destructive extent. 

wik. SuKEHAN. i may agree with you taere, but unfortunately, the bakery 
industry is being hurt, whereas other businesses are not being hurt as bad with 
this particular philosophy. I happen to be in a business, too, that is being hurt 
by this particular way of doing business. But when I look around me and see 
the American people—meaning the women, who spend 70 to 80 percent of the 
money—when I see them building up the chainstores and trading there, it 
looks to me like it is a losing battle. 

Mr. MARHOEFER. Probably so. That is why I say, whatever little you gentle- 
men are able to do, or we are able to do, we should do to prevent them from 
their utmost folly. Because in the chainstore—especially in our industry, this 
is a peculiar thing that I can prove—the savings they make are actually by 
virtue of the extinction of the jobs of others that made a living in that industry. 
In other words, if the chainstore delivers in 1 week with 1 truck $7,000 worth, 
and I in my industry employ 11 people to do that, the housewife gets now the 
benefit of that 5 cents per loaf of bread, that saving comes from the other 
fellow’s job that they have climinated. That is something that the people simply 
do net understand. That is one of the reasons that the villain has become a 
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hero, because the American housewife—I will go along with you on that— 
has simply not comprehended why these chainstores can give these savings. 

Mr. SHEEHAN. In other words, she is more interested in buying cheaper. 

Mr. MARHOEFER. She is more interested in saving that nickel. 

I say that this spectacular publicity campaign that they put behind this loaf 
of bread was primarily used to kill off their competitor, the independent grocery 
store, and it was a magnificent success in that respect. Thousands of the stores 
had to close. Bread was played up as the chief attraction, an example of the 
great savings that would be made by buying it in the A. & P. With bread as the 
daily item, they lured the people into their stores. And in monopolizing the 
market, they not only destroyed the grocers, they destroyed us. 

Mr. SHEEHAN. May I pursue another question there, Mr. Marhoefer? 

Mr. MARHOEFER. Yes. 

Mr. SHEEHAN. As a businessman in business yourself—and we broached upon 
this union question just a little while ago—you say the chains are underselling 
you by 5 cents, are able to undersell your product by 5 cents? 

Mr. MARHOEFER. In this local bread, yes. 

Mr. SHEEHAN. How much of that savings is attributable to the more efficient 
distribution that the chains have than you with reference to the union question ; 
how much do they actually save on union wages? 

Mr. MARHOEFER. Allow me just a second. I want to calculate that. 

There was an article appearing in our trade magazine in which they claimed 
that the A. & P. can deliver a loaf of bread for one-half cent. 

Mr. SHEEHAN. How much does it cost you? 

Mr. MARHOEFER. It costs the wholesale bakery today, I would say, roughly 
speaking, the delivery—including advertising and so forth, you have got deduct 
that. I would say 25 percent, 25 percent of 16 cents, say 4 cents. 

The delivery would be 3% cents per loaf. But that is not a true picture. 

I do not go along with the findings of this report, because I think the man was 
not too well informed. I believe that A & P, applying the savings in distribution, 
cannot prove that this savings amounts to more than, I would say, from 15 to 
16 percent, not higher. I would rather say from 10 to 15 percent. 

In other words, I believe that the advantage of their system of delivery should 
not enable them to sell a loaf of bread for less—this loaf of bread for less than 18 
cents, because they have not proved to me additional savings—they can never 
prove to me that they have 5-cent savings, but they probably are able to prove, 
I would say, from 10 to 15—about 2 cents a loaf, because when other factors are 
considered, such factors as the loss of cartons, and so on, that is a cost item in 
delivery that we don’t have—I would say that would be about right. 

Mr. SHEEHAN. Of course, in order to get these figures in their proper perspec- 
tive, we would have to know what percentage of that saving of 5 -ents is due to 
union conditions. 


Mr. MARHOEFER. I would say 2 cents of that loaf, because I am quoting from 
another report. 

Mr. SHEEHAN. Two cents, that is 40 percent of the saving. 

Mr. MARHOEFER. Yes. 

Mr. Roosevett. Is it quite fair to say that that is due to union conditions? 

Isn't it due to the method of delivery? Isn’t it due to the truck, the trailer? 

Mr. MARHOEFER. It is due to the method of delivery which the union does not 
allow us, but does allow the A. & P., because the A. & P. owns their own bakery, 
and we don’t own the stores we serve to. 

Mr. Roosevett. Thatistrue. But the union doesn’t make that condition. 

Mr. MARHOEFER. No, it was a historic condition. 

Mr. RoosEvect. It is not fair to charge that up against the union. 

Mr. MARHOEFER. I am blaming the union for one thing. The union could allow 
a wholesale baker where that wholesale baker has a sufficient number of large 
stores to pay at the rate the dropoff system that they agreed to for A. & P. 

Mr. SHEEHAN. But you are not allowed to use that same contract? 

Mr. MARHOEFER. No. 

Mr. Roosevett. Again that is not true in every instance, because in every in- 
‘stance it wouldn’t be applicable. 

Mr. SHEEHAN. I agree with you, Mr. Roosevelt. But at the same time these 
gentlemen are put at a very unfair competitive disadvantage because of union 
-contracts over which they have no control. 

Mr. Marnoerer. That is right . 

Mr. SHEEHAN, And I will admit, as I say, it is due to 2 different union jurisdic- 
tions, due to the fact that there are 2 different union jurisdictions, but because 
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of that he is put in the position where his customers have got to pay from 2 
to 3 cents per loaf because the union enters into the picture. 

Mr. MARHOEFER. No question about it. 

Mr. SHEEHAN. Of course. I am not blaming the unions for it, but it is a condi- 
tion which the unions have brought about. 

Mr. MARHOEFER. It is a condition that the unions had not the strength or the 
wisdom to rectify. It is a historic thing. And I have no quarrel with the union 
on that account. 

I do say, however, that where a wholesale baker has a sufficiently large number 
of stores that the dropoff system can be used, then the law should allow them to 
pay no more than the A. & P. 

Mr. SHEEHAN. Supposing you had a chainstore operation, and you wanted to 
put on a dropoff truck under the same working conditions, the same conditions 
that the A. & P. had; couldn’t you do it? 

Mr. MARHOEFER. They would close me up. 

Mr. SHEEHAN. How? 

Mr. MARHOEFER. They wouldn't let the truck leave the plant. 

Mr. SHEEHAN. In other words, they would call a strike on you? 

Mr. MAarnoerer. That is right. 

Mr. SHEEHAN. In other words, you are running into competitive conditions over 
which you have no control? 

Mr. MARHOEFER. That is right. 

Mr. SHEEHAN. That is all. 

Mr. Marnuoerer. To the extent stated. 

Mr. SHEEHAN. That is right. 

Mr. MARHOEFER. Now, I say that the A. & P. have liquidated their smal! com- 
petitors, they have about liquidated us, they have liquidated the grocery competi- 
tors, and they are about to destroy the baking industry in their aim to get 
monopoly of baked products. I know what I am saying. 

I know the depth of the accusation. But I have observed them now for 25 
years, I myself have pleaded with them to narrow the difference, to give us a 
chance to breathe, and there always was a flat denial, a refusal to even talk 
about it. 

They run their business, and if the whole baking business is out, that is none of 
their business. 

Now, it is very interesting to observe, to anyone who studies history—we used 
to have monopolizers in this country—I remember the big bad wolf at one time 
was the Rockefellers, they were out monopolizing the whole industry. 

But the Rockefellers, what did they do? They went out and bought up the 
competing business. They used the method of buying them up, sometimes maybe 
at a little bit of an unfair price, but they at least paid something for them. The 
A. & P. has developed a far more malicious system. 

They pay nothing. They go out and crush their competitors by way of these 
27% percent price differentials, and they have never yet bought out any bakery. 

They are achieving their monopoly that they are going to have at hardly any 
expense, because what they are now losing on production costs they are getting 
back a hundredfold by getting more customers buying other things in their stores. 

So I believe that the A. & P. has now found a method by which to become a 
monopoly at no cost to themselves, only at the cost of the destruction of others. 

Now, when we have a condition like that it is sometimes a peculiar thing. One 
asks, what is going to happen after they do have a lot of business? That, of 
course, is when the housewife may find that she is going to have to pay a much 
higher price than when they had competition. 

But as I say, none of them seem to have the sense to ask the question. And by 
virtue of our modern methods of information and advertising on the radio, and 
what have you, the villain has been sanctified in the eyes of many, many people, 
many housewives. A. & P. is now the great hero. 

Mr. Roosevett. Mr. Marhoefer, on that point, is there not in Pittsburgh some 
competition to the A. & P. asa chain? Is A. & P. the only chain that you have? 

Mr. MARHOEFER. I am citing the A. & P. in Pittsburgh, because in Pittsburgh 
we do not have Loblaw, we do not have Safeway stores, or the other ones who 
followed a similar method. 

Mr. RoosEvELT. You do not have them? 

Mr. MaruHoerer. We have Loblaw now, as recently the rise of these super- 
markets, but they don’t have their own production, their own bakeries. 
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Mr. SHeEMAN. But they are able to compete with the chains? 

Mr. Marnorrer. They are able to compete for a peculiar reason in bread. You 
see, we have for the last year or so tried to say, “Now, look here, we need the 
volume to keep our plants going. The supermarkets have the volume, let’s help 
the supermarkets to get some customers away from the A. & P. Let’s give a loaf 
to them that they can sell for 15 cents, or 2 for 29 cents.” 

And we have done that. The supermarkets have said to us “That is fine, instead 
of us getting the regular 25-percent differential between wholesale and retail, 
we will make a deal with you. We will only take 1 cent instead of 2 cents for a 
loaf of bread, or 3 cents for the 20-ounce—we will take only 1 cent. You sell it 
to us for 14 cents, we are willing to promote it for 1 cent.” 

So you see what happened. I myself got quite a little volume of business, but 
what happened? It only drives quicker to bankruptcy, because you cannot pro- 
duce it for the price, not even at 14 cents. 

And when you figure that I have to deliver it with my cumbersome and costly 
method of delivery, it is a cumbersome and costly and impossible deal. 

We then had the supermarket to fight the A. & P., but we have surely not 
helped ourselves, as our profits and our statements will show. 

Mr. RooseveLtt. What you have said, Mr. Marhoefer, is that there are two main 
things, one that the A. & P. is selling it at a lower cost than their actual production 
cost. 

Mr. MARHOEFER. That is right. 

Mr. Roosevetr. And two, that the cost of delivery, which as Mr. Sheehan has 
pointed out is somewhat of a union problem, has further added and complicated it. 

Mr. MArnHoerer. Yes. But it only saves them 2 cents, it does not save them 
5 cents, so they should sell the loaf at 18 and not 16 cents a loaf. 

Mr. RoosEveELT. What do you suggest that we as a committee—-and when I say 
committee, I mean the Congress—should do about it? 

Mr. MArRHoeEFER. I would like to appeal to the committee to start an investiga- 
tion, and let them come into court and prove their case, defend themselves against 
this accusation. 

Let us look at the record and see if they do not sell in violation of all laws a 
loaf of bread, contrary to all laws, below their own cost of production and dis- 
tribution in an effort to monopolize the industry. 

Mr. Rooseve._r. Now, at the moment is there any Federal law that prohibits 
selling at less than cost? 

Mr. Marnoerer. I believe we have an able counsel with us who may answer 
that. But from the way I know the law, isn’t there the famous Borah clause, 
section 3 of the famous act of 1936, that could be used? 

Mr. RoosreveitT. We will have to appeal to our counsel for that. 

Mr. MacIntyre. What the witness is referring to there is section 3 of the 
Robinson-Patman Act, which prohibits the sale at below cost and unreasonable 
low prices in one section of the country. 

Mr. SHEEHAN. That is not on their own manufacture, however. That is when 
they are buying somebody else’s product. 

Mr. MacIntyre. No. That applies to all products. The Justice Department 
recently indicted Safeway in the Southwestern States under that section of law. 

Whether the evidence will permit that case to stand up or not is something else ; 
I don’t know. 

Mr. Roosevett. In other words, the witness suggests that there may be a clear- 
eut case here of the violation of section 3 of the Robinson-Patman Act? 

Mr. MacIntyre. Yes. 

Mr. SHEEHAN. Who should start the suit on that? 

Mr. Roosevett. The Department of Justice or the Federal Trade Comuinission? 

Mr. MacIntyre. Well, the Department of Justice started the case against 
Safeway, but in another ease, L. L. Moore, of Santa Rosa, N. Mex., on December 
5, 1954, and secured a decision from the Supreme Court of the United States in a 
private triple damage case brought under that section and under section 2 (a) 
of the Robinson-Patman Act, under both sections, and won the decision as a 
private suit. 

Now, the local court has ruled against private suits in the Safeway in the State 
of Texas under the same section of the law, holding that it is not part of the 
antitrust law. We don’t know what the Supreme Court will decide on that point 
in that case. 

Mr. Roosevett. If the Supreme Court should decide, however, in favor of the 
first decision you mentioned, then there would be recourse in the hands of people 
such as Mr. Marhoefer against the A. &. P.? 
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Mr. Macintyre. It would seem so. But in the first case, the Mead case, the 
defendanis did not bring up the particular point that the defendants did in the 
Safeway case, so we don't know how the Supreme Court will decide when that 
point is before it for decision. 

Mr. MARHOEFER. But even if that were so, even then Mr. Marhoefer of the 
bakery company could not start any action against them, for the simple reason 
that we don’t have enough money to start it. 

Mr. Roosevetr. I am glad you said that, because I have a bill pending to take 
care of that, if I can get the Congress to enact it. 

Mr. Maruoerer. Yes; for every lawyer I could get, they would bring 500; I 
couldn't think of it; 10 years ago I could, but now. 

Mr. Sueenan. Mr. Marhoefer, there is one thing I would like to get your com- 
ment on. It is not an original idea with me, but it has been kicked around. The 
thought has been presented that if some legislation was enacted which would 
prevent the giant retailing organizations—and I am not limiting it to the food 
business, but automobile accessories and tires and every big group of firms or 
single firm that retails stuff—there is some thought being given to the fact that 
maybe they should divorce strictly retailing and selling operations from manufac- 
turing operations. 

Mr. MARHOEFER. I think it would be a marvelous thing in this country. It would 
be one of the great things for this country, because if you don’t do it, soon, you 
will have nothing left but just a few concerns. 

Mr. SHEEHAN. In other words, the thought presented is this: If firms like the 
chainstores or the chain tire dealers or anybody were prohibited from manufac- 
turing their own things, they would have to put more small-business men in 
husiness to manufacture things to sell them, and they would distribute them. 

Mr. MArnorerer. That is definitely what should be done in this country. The 
A. & P. should be prevented from being the large distributor— 

Mr. SHEEHAN. I don’t like to stick only to A. & P., because this refers to mer- 
chandising pretty nearly anything. 

Mr. MaAruoerer. That is right. 

Mr. SHEEHAN. And you have your big mail-order firms today who are manufac- 
turing things for themselves. 

Mr. MARHOEFER. Yes. Why should they be allowed to produce? It is very 
interesting to observe for one who has studied the history of this country. 

Here we believe that everyone is dedicated to the theory that he is against 
trusts. We fought wars for that. And when we went to Germany, what was 
the first thing to be done? We went to Germany to advance the theory against 
trusts. And I personally say it was a wonderful thing, to say to the world that 
we, as a nation, are against trusts, especially vertical trusts. 

But then, here in our own country we allow the vertical trusts, feed them, let 
them prosper. And we have nothing that can protect the country from that 
process. What is the A. & P. production of bread? Is it anything but a vertical 
trust? 

The multiplication and expansion of these outfits—and this is the A. & P. 
now—if a man is in distribution, he should stick to his knitting, he shouldn’t be 
allowed to produce. 

Mr. SHEEHAN. Even if it costs the consumer more? 

Mr. MARHOEFER. Yes. 

And if he produces, and if he has certain advantages, then he should give 
those advantages, he should take the advantages in the form of higher profit and 
give half of it to the Government in the form of taxes, but should not be allowed 
to use those advantages to destroy the indigenous industry. 

Mr. Roosevett. Mr. Marhoefer, there is no actual proof that it would result 
in higher prices, either, is there? 

Mr. MARHOEFER. I mean, if they have their own production, if they get the 
benefit of a vertical trust and they have their own production, they have certain 
advantages—mass purchasing, mass capital, and so on—larger production, and 
so on—if they have these advantages, if you allow them to be a vertical trust and 
produce their own things, or some of their own things that they sell, then why 
allow them to use that advantage in order to destroy the industry, like the bread 
and baking industry? 

Would it not be much better for the country if they used this advantage in the 
form of higher earnings, which means higher taxes? And that is why I say, in 
the baking industry the A. & P. should be made to sell its own manufactured prod- 


ucts at not more than the prevailing prices set by the industry that depends 
on nothing else but that loaf of bread. 
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Mr. Rooseve_t. What I want to get back to is what Mr. Sheehan said: Should 
this divorcement take place, even though it costs the consumer more? 

Mr. MARHOEFER. Yes. 

Mr. Roosevett. Your answer to that is “Yes,” but is it not also true that the 
course of history will show that if they are successful in maintaining this vertical 
trust, eventually the cost to the consumer will be higher? 

Mr. MARHOEFER. Sure it will will be higher. 

Mr. Roosevett. And therefore, in the long run, the divorcement will not cost 
more to the consumer. 

Mr. MARHOEFER. It will cost less. 

Mr. RooseEvE.tT. That is what I am trying to say. 

Mr. MARHOEFER. What is going to happen when they wipe up out? Do you 
think they are going to sell cheap when there is no advantage? What do you 
think a loaf of bread will be? It is a short-sighted hope for people to think that 
they save a few cents now, when it may cost them more later on. 

What happened in Germany? What happened in every nation that went in for 
the vertical trusts? They were lured in the same thing, the same way, and they 
paid through the nose. 

Mr. RoosEveLT. And then we have added a third point to the things that this 
committee may possibly look into, which would be the question of helping you 
through the enactment of divorcement between the retailer and the producer. 

Mr. MARHOEFER. That is right; or, if it is not divorcement, at least there should 
be a principle adopted that when a distributing concern produces something of 
its own, it cannot destroy the industry whose products it produces, it must sell 
at the prevailing price of that industry. 

Mr. RoosEvELT. Mr. Marhoefer, we have got to move along. We have taken 
you off of your point, for which we apologize, but it has been most interesting. 

Mr. MARHOEFER. I say, it has been interesting to observe that in a State like 
California, where A. & P. is not very active, not a very great factor, the inde- 
pendent wholesale bakers are flourishing in large number, and are still conducting 
a profitable business, while in that market today the bread that A. & P. sells is 
pretty near to the bread they sell in the stores. And there they have the equality 
between the loaf of bread and the bottle of milk, only in California, only in the 
State where A. & P. has not been active. 

Mr. SHEEHAN. Mr. Marhoefer, Mr. Roosevelt is from California, and he ought 
to be able to answer that question better than I, but it is my opinion in the food 
business that these large supermarkets in California are pretty effectively able to 
compete with the chains, and the chains haven’t been able to really do a job 
against them. 

Mr. MarnHorrer. Probably. I only know that they are not very active. 

Now, conversely, in a town like Pittsburgh, where A. & P. is a power, an original 
power, because they were there, in the month of October four large bakeries went 
by the wayside. 

Now, who were they? One was the Ert! Baking Co. who started production 
in about 1890. The other was a big bakery who started production in 1920, 35 
years in business. The other was in that market earlier, the Bell Bakers in 
Youngstown, Ohio, I think they have been in business over 75 years. The other 
one was in Johnstown, a pretty sizable organization, and they have been in 
business over 80 years. 

And every one of them that I have mentioned were people of the type that I 
have described to you, men that started small and worked up, kept their savings, 
kept the family in, and worked, and finally came to the point where they were 
wiped out in 1 month, in 1 trading area for bakers. 

Now, in that debacle, 400 people lost their jobs. And not more than about 45 
found a job in the baking industry that was left. 

As long as the A. & P. keeps this loaf of bread which they sell for 15 cents a loaf, 
or 2 for 29, on the market, the wholesale baker cannot operate on a profitable 
basis, they must go broke. 

Many of us have tried to compete with them. As I say to you, I explained that 
we tried to compete, but that only hastens our downfall, because we cannot com- 
pete in anything like that. 

Now, what I would like to ask this committee is this: 

I would like the committee to start an investigation to let A. & P. prove its cost 
of production—and by cost of production, I mean their cost of labor, their cost of 
raw materials, their cost of wrapping, their extra cost of putting the loaf from 
the wrapper into a carton, their delivery to the store, their cost for the rent ap- 
plicable to their bakery, the cost of the supervision and selling in the store, and 
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their cost of one of the most vicious things they have ever done, that is, selling a 
loaf of bread 2 for 29 cents. And after 4 o'clock, you get it for half. In other 
words, if they have that loaf of bread lying there at 4 o’clock, they have a special 
fire sale, and you get it for half. 

Mr. SHEEHAN. In other words, half a loaf is better than nothing? 

Mr. MARHOEFER. Yes. 

You get 4 loaves for 29 cents after 4 o'clock. 

Then they do something else. They dated their bread. They said, if you ge 
into that store, that loaf of bread was baked yesterday, and there is a date on it 
All these things we could not do, because we simply could not do that. So when 
you take all these costs, I believe that this committee can prove, or the Federal 
Trade Commission can prove, that they are in violation, and they are selling below 
cost, they are creating a loss leader that is destroying our industry. 

Mr. Roosevect. Could not that investigation be better done by the Federal Trade 
Commission, however, in the field to collect the facts? 

Mr. MarHOoeEFeER. I think the Federal Trade Commission should make the in- 
vestigation; yes. But I do believe the Federal Trade Commission would prob- 
ably act a little faster and probably would apply itself a little more if they would 
get a request from this committee. 

Now, I think I have said about everything that I wanted to say. As a repre- 
sentative of this industry, as a representative of my friends, I appeal to this com- 
mittee to initiate investigations into the malicious pricing tactics of this mon- 
strous trust that ruins our industry. We appeal to this committee to ask the 
Federal Trade Commission to prevent this outfit from completely monopolizing 
the present industry. A way should be found to make them sell their bread in 
their respective markets at a price not less than the prevailing price of the indus- 
try that has been there for decades of years. 

If they have any advantage in their production or in the distribution, they 
should not be allowed to use this advantage for our destruction. For this I 
appeal to you and I hope you can help us to get some relief and get relief now, 
because I do not like to look forward, like this morning when you asked, “Where 
are the 2 witnesses that were before us 6 weeks ago, or 2 months ago, or 5 
months ago,” and both of them already had failed. Actually, it is necessary, 
and if you want to help us, and I do believe you do, do it now. 

Mr. RoosEvett. Mr. Marhoefer, we certainly appreciate your testimony. It 
has been most interesting and I think on top of what you have requested, it might 
be well for the staff to frame a letter to the proper officials, proper union offi- 
cials, requesting their comments on the point concerning labor jurisdiction 
which has been brought up. 

We shall be glad to do this also, in an effort to get such comment as they 
may wish to make about it. 

I believe you posed to us some very interesting problems, and I can assure 
you that the committee will do its very best to get some action from the Federal 
Trade Commission and will consider the other remedies which have been raised 
by my colleague here with relation to legislative action. 

Mr. Sheehan, did you have anything else? 

Mr. SHEEHAN. I have nothing. 

Mr. Roosevett. Mr. McIntyre? Mr. Gould? Mr. Arnold? 

Mr. Goutp. I just might ask one question. In your promotions, you have this 
big advertising like A. & P.? 

Mr. MARHOEFER. Yes; it is here. 

Mr. GouLp. I mean, you yourself? 

Mr. MARHOEFER. No; we couldn’t think of it. 

Mr. Gourp. Then, your cost of promotion is less than that of A. & P,, would 
you say? 

Mr. MARHOEFER. Yes. 

Mr. Goutp. How does your cost of production compare with A. & P.? 

Mr. MARHOEFER. I believe our cost of production probably will not be—it will 
be a little more, but I do not believe 

Mr. Gourp. What is the differential? 

Mr. MARHOEFER. I think they can produce bread, oh, I would say, between 3 
and 5 percent better than I can, but not more. 

Mr. Goutp. Well, with that differential—would that differential justify the 
price difference? 

Mr. MaruHoerer. As far as production is concerned, in my opinion, they can- 
not prove any advantage. I concede only the advantage in the delivery, not in 
production. 
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Mr. GouLp. I will ask you this: In the sum total cost for producing the Jane 
Parker bread, is the A. & P. selling it at a profit or a loss to them? 

Mr. MArnorrer. In my opinion, when other cost factors are considered, they 
are selling that loaf of bread at a loss. 

Mr. Goutp. That is really a loss-leader? 

Mr. MArnoerer, Nothing else but. 

Mr. GouLp. As a result of this policy toward this loss-leader, you and the 
other independent bakeries are suffering, is that right? 

Mr. MARHOEFER. Yes; because we cannot even get our materials back any 
more to bake the bread. None of us has a profit any more. We can get our 
cost back. Today the people should pay us 22 cents for a loaf of bread. How 
can we ask them 22 cents when already there is a 5-cent differential? We 
eannot. It isn’t possible. And remember, they had that, 2 for 29, 5 years ago, 
4 years ago. If they pay double the labor next year, it will still be 2 for 29. 
By holding that at 29, we have now the 5-cent differential. 

As I pointed out, at one time it was 5 percent differential, then 10, then 20. 
Now it is 27% percent. In order to get our costs back, in order to put 
our factories today on a normal basis of a very small profit, a staying-in-busi- 
ness profit, we would have to get a minimum of 22 cents a loaf today—that is a 
7-cent differential. It is impossible. If you do that, then we lose another 10 or 
20 percent of our volume. The more volume we lose, then the costs rise. 

Something must be done to eliminate that loaf of bread. Otherwise, you have 
destroyed the industry. And it is no use going in and singing what Ward does. 
I know all the dirty tricks. I know all of them. I experienced them all to the 
bitter end. But with Ward and with National you at least have human beings. 
Sometimes they go into a deal and then you talk them out of it. You sort of 
work with them. But they themselves, I must confess, are acting in a defense 
mechanism. Their volume has been stolen by this method by the A. & P. and 
they have to therefore get it from somebody else. I do not want to sanctify 
them. They do plenty of things that are not right against us, but they are 
angels compared to those A. & P. people. 

Mr. SHEEHAN. You mean there are degrees of sanctity ? 

Mr. MARHOEFER. They are. You know you have angels and archangels. I 
understand you also have devils and Beelzebub. 

Mr. Roosevett. Thank you very much. 

Mr. MARHOEFER. Mr. Chairman, members of the committee, I thank you very 


much. 

Senator Kerauver. With the consent of other witnesses, I am ad- 
vised that because of an illness in the family and an urgent matter, 
Col. Benjamin F. Castle, executive vice president of the Milk Industry 
Foundation of Washington, would like to appear first. Colonel 
Castle’s statement is very short, and he does face an emergency. 

Colonel Castle, will you come around, sir? 

Mr. Castitx. Thank you, sir. 


STATEMENT OF BENJAMIN F. CASTLE, EXECUTIVE VICE PRESI- 
DENT, MILK INDUSTRY FOUNDATION 


Mr. Castir. As you said, Mr. Chairman, this is a very brief state- 
ment. You did not say it was not a profound statement, but I will 
say that. 

Senator Keravver. It looks as if it is well condensed. 

Mr. Castix. My name is Benjamin F. Castle and I am the executive 
vice president of the Milk Industry Foundation of Washington, D. C., 
a nonprofit membership corporation, organized under District of 
Colutahin law and serving the fluid milk industry. 

The members of the Milk Industry Foundation are to be found in 
every State in the United States, and in every province of Canada 
except two. Obviously, the Canadian members do not join in any 
legislative statement. I merely state the fact that we do have Cana- 
dian members. About 60 percent of the members have 20 routes or less. 
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The foundation is a trade association which serves the fresh fluid 
milk industry by operating sales training and merchandising schools, 
publishing manuals, and performing the many activities of a trade 
association. Its objective is to raise the standards of the industry 
productwise, so that the maximum quantities of milk can be sold. 
Thus the consumer-customer will be assured of a nutritious food; the 
dairy farmer, a steady source of income; and many hundreds of milk 
processing and iieteibuiionn companies will continue to give employ- 
ment to thousands of workers, pay Federal, State, and municipal in- 
come and property taxes and, we hope, give an adequate investment 
return to owners. 

We oppose price discrimination. We favor price differentials re- 
flecting volume, shipping or delivery savings, providing all buyers in 
a given category receive a similar price. 

We also recognize the impact of competitive pricing on any milk 
company in a geographical area. Knowledge of price cuts to stores, 
hospitals, institutions and schools, as well as to individual customers, 
can come from many sources, but never from the price-cutting com- 
petitor. Can one imagine a dairy firm inviting a competitor to inspect 
his price plists? 

In the absence of an officially signed statement regarding prices, 
how can a milk firm proceed to meet price competition? Obviously, 
he must meet the reported price. If ie does this on the basis of in- 
formation believed to be correct, he is “acting in good faith.” Cer- 
tainly, he does not desire to lower the price which he believes to be 
fair, below the break-even level. But, certainly too, he does not want 
to go out of business. Is he to be deprived of a rational defense, that 
is, good faith, if he acts like a prudent businessman to save his business ? 
This is not to say that he should be permitted to discriminate between 
buyers in the same class. 

It is hard to understand a proposal to eliminate a “good faith” de- 
fense. Does our Department of Justice and Federal Trade Commis- 
sion wish to win a case on its merits, or do they just want to win, no 
matter that the facts are? 

I understand that I am .in error in believing that the Department 
of Justice favors this. I was just told that they oppose it. 

This appears to be an important element of evidence and proponents 
of its elimination, in our view, lean in a direction contrary to American 
sense of fair play. 

The fluid milk industry is almost noncompetitive. Why? Because 
the minimum price to be paid dairy farmers is fixed for just about 75 
vercent of milk lial, by State or Federal marketing orders—17 
States also prescribe minimum prices to producers—and because in 
11 States even the retail price is fixed by State law. 

The axerage profit per quart of milk in the United States, after 
taxes, was about one-half a cent in 1954. It was a little bit less than 
ahalfacent. A fraction of a cent does not allow sales price differential 
of any magnitude. This is a strong deterrent to voluntary price cut- 
ting. In other words, the necessity of preserving a business would be 
about the only thing which would cause an established milk firm to cut 
prices, and this would be done in “good faith.” Therefore, Mr. Chair- 


inan, we oppose the elimination of the good faith provision of the 
Robinson-Patman Act. 
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Senator Kerauver. Colonel Castle, thank you very much for your 
statement. 

May I just ask this? About the middle of the last part of one para- 
graph is this: 

This is not to say that he should be premitted to discriminate between buyers 
in the same class. 

In other words, the people you represent do not want to discriminate 
between buyers in the same class? 

Mr. Castie. Yes, sir. They do not. 

Senator Keravuver. In practice, they do not do it? 

Mr. Casrie. We have had instances of people who declare them- 
selves to be a part of the industry who—well, I was going to say they 
did discriminate. But that is incorrect. The case I had in mind was 
a case where a company came into a very large metropolitan area and 
started giving all kinds of rebates and almost ruined the several com- 
panies operating there. But that was not discrimination. It was to 
stores, to all stores. 

So I know of no cases where there is any price differential between 
stores except on a volume basis, where you can justify it under the act. 

Senator Kerauver. Mr. Castle, you would not approve, and you do 
not approve, of giving discriminatory prices to people in the same 
class, then ? 

Mr. Casrir. No, sir. 

Our organization definitely disapproves of any such practice. We 
would not appear here and advocate discrimination. 

Senator Keravuver. Mr. Castle, you are aware, of course, that as 
long as you give all buyers of the same class the same price, of course, 
with a differential based upon the size of the order and the transpor- 
tation costs, that this proposed amendment is not violated. The pur- 
pose of this amendment is to try to get sellers to give buyers in the 
same class the same price, with differentials for the size of the order. 
You are aware that that is the purpose of this legislation? 

Mr. Castie. You have explained it, and certainly I think I did un- 
derstand that, but I feared, and I think we feared, that that basic 
consideration might apply, but if you eliminated a “good faith” de- 
fense you would make it harder for the defendant to prove that he 
had not discriminated, and our position simply is this, Mr. Chairman : 

That any rational defense in the American field, in the American 
system of industry which is based on competition, which grew on com- 
petition, any rational defense should remain. 

Now, it has been called good faith. I am not a lawyer, but I know 
the Supreme Court called it justifiable, and perhaps I am tilting at 
a windmill here, but we would rather tilt at a windmill than have 
something go by default that we believe should be included, Mr. 
Chairman. 

Senator Kerauver. Mr. Castle, all that this is aimed at trying to 
do is this: If there are two buyers side by side, both buying milk and 
both the same size, to prevent secret rebates and discriminatory prices 
as to buyer A unless the same advantage is given to buyer B. 

Mr. Caste. That we believe in. 

Senator Krravuver. If that is what this legislation is for, would 
you think it would be unreasonable legislation ? 
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Mr. Castie. No, sir. If that is what the object is, we certainly 
‘annot take a position against it. But you will notice that I have 
au addressed myself to and have used the words “good faith” several times 
in this little one-page statement. 

Senator Kerauver. Yes, sir. 

Mr. Castie. And that was all we were thinking about. Frankly, 
we did not even refer this to our counsel, Mr. Chairman. Probably 
we should have done so. 

Senator Kerauver. No. I think you know your business and you 
know what the practice is, and I think your statement has been very 
helpful. 

All right. Thank you, Colonel Castle. 

Mr. Casttz. Thank you, sir, for permitting me to testify in ad- 
vance. And I thank the other gentlemen 

Senator Kerauver. Thank you, sir. 

Mr. Elmer E. Batzell, counsel, Independent Refiners Association 
of America. 

Good morning, Mr. Batzell. 

Mr. Barzett. Good morning, Senator. 

Senator Keravuver. We are glad to have you with us, Mr. Batzell. 

Mr. Barzetu. Thank you. 

Senator Kerauver. You have a statement, Mr. Batzell, which we 
will order to be printed in the record in full at this point, and then 
you tell us in your own way what you think of this legislation and 
what your members think of it. 


STATEMENT OF ELMER E. BATZELL, COUNSEL, INDEPENDENT 


REFINERS ASSOCIATION OF AMERICA 


Mr. Barzeiu. Fine. 

I will not read the statement, but I will condense some of the im- 
portant points. 

Senator Krrauver. Yes, sir. I think it would be more useful to us 
if we print the statement in full and then you tell us about the points 
that you know we are interested in. Read any of it you want to. 

Mr. Barzetu. Fine. Thank you, sir. 

(The prepared statement of Mr. ‘Batzell, in full, is as follows :) 


STATEMENT OF INDEPENDENT REFINERS’ ASSOCIATION OF AMERICA 


My name is Elmer E. Batzell. I am a member of the firm of Meyers & 
Batzell, counsel to the Independent Refiners Association of America. 

It is a pleasure to be able to appear here today, particularly since Mr. M. H. 
Robineau, of Denver, president of the association, found himself unable to 
attend. Many of the Senators will recollect Mr. Robineau’s testimony, in his 
capacity as president of Frontier Refining Co., in July 5 years ago, supporting 
at that time legislation then pending in the Senate to clarify the right of 
businessmen to “meet legitimate competition by freight absorption if necessary 
within the framework of the present protective features of the antitrust laws.’ 

Mr. Robineau remains as firmly convinced now in the soundness of this view 
as he was in the summer of 1951. As previous testimony before this committee 
has evidenced, so do independent refiners generally. 

It is our hope that a careful review of the pending legislation and its impact 
upon the economy of local areas, measured by its ultimate effect upon consumers 
and the urgent need for the continuation of competitive supplies of goods at 
competitive prices, will result in the conclusion that it is not now appropriate 


1Testimony of M. H. Robineau before a subcommittee of the Select Committee on Smal) 
Business, 1st sess., 82d Cong., Monday, July 23, 1951. 
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to stratify through legislation the tendency to rigid price structures, increasingly 
evident throughout the Nation. I know from Mr. Robineau how carefully 
Senator O’Mahoney is considering this problem, both from the local and the 
national point of view; the intense interest of Senator Kefauver and the other 
members of this committee in the testimony that has been offered indicates a 
parallel concern in weighing all aspects of the problem before coming to a 
conclusion. 

There has been extensive and able testimony upon the economic and legal 
disadvantages of this legislation. The views of eminent economists, lawyers, 
businessmen, Federal officials, and legislators in opposition to the principles of 
S. 11 have been placed before you. The fact that independent refiners don’t like 
the bill and a number of reasons why the don’t like were well stated in the 
testimony of Mr. O’Hara last week. 

There is no point in covering the same ground in any extended way. The 
committee has been attentive to the detailed statements that have been made. 
There may be a point, however, in emphasizing some of the major considerations. 

On behalf of IRAA I should like to do this in as simple terms as I can. 

As I understand the amendment, it says that a lower price made in good 
faith by a supplier to meet a lower price of a competitor is a complete defense 
to a price discrimination charge, except where the effect “may be to substantially 
lessen competition” or create monopoly. 

Under section 2 (a) of the act price discriminations that may substantially 
lessen competition, create monopoly, or injure competition with any person are 
prohibited. Reading the proposed new section and the existing section 2 (a) 
together, it appears that if this bill is enacted, any time a supplier meets a 
price he is subject to Federal discipline unless he can show that he is merely 
injuring competition, not lessening it. 

No layman, I am sure, can follow this refinement in reasoning. The courts 
have never been so bold as to attempt the distinction between ‘‘lessening’”’ com- 
petition and “injuring” competition. Nor has the Federal Trade Commission. 
There may be an intellectual difference and a place where “injuring” competi- 
tion might occur without “lessening” it, but wherever that is, it certainly is not 
likely to be found in the hurly-burly of the market place, where few are gifted 
in advance with the 20/20 vision that hindsight seems to bring to all of us. 

Let’s face the issue squarely. 

The Supreme Court has said that it must be obvious that a price reduction 
may always affect competition.*2, The minority in the case in which that view 
is expressed believed that Congress intended to “weaken” competition; and, hence 
a price discrimination, even to meet competition was no defnse; the majority, 
on the other hand, found that such a price discrimination was valid and that 
Congress did not intend “to abolish competition or so radically curtail it that a 
seller would have no substantial right of self-defense.” 

In the view of the Supreme Court the proposed legislation, removing as it 
appears to do, any effective defense on ground of competition will either so 
“weaken” it, “abolish” it, or “radically curtail” it as to eliminate the right of 
a seller to defend himself in the market place. 

Here then is the issue: Is abolition what Congress wants to do to competition? 
And if it is, for goodness’ sake, why? 

May I substitute for a moment, the word “supplier” for the word “seller.” It 
is basic that a supplier must sell in a competitive economy if he wants to continue 
to be a supplier. But it is his function as a supplier, that is first important 
to the national welfare; his function as seller becomes important as it keeps him 
in the position of being able to continue or expand his ability to supply. 

In our basic industries, it is vital that our suppliers be aggressive, seeking 
new markets, improving processes, providing new and better products at mini- 
mum cost—in short, competitive. Remove, weaken, abolish, or curtail competi- 
tion and you directly affect the health and welfare of the supplier and the ability 
to do this job. Competitive pricing, the ability to sell in the market place, is 
indispensable to the ability most vigorously to supply. 

Certain industries have developed within themselves price practices parallel- 
ing the theory of the legislation before you. They are typically charaeterized by 
a limited number of suppliers, operating in well-defined areas, under rigidly 
established price policies, with well disciplined adherence to market practices, 
and with no external driving pressures to technological improvement in advance 
of immediate need or to expansion to meet imminent but not yet existing demand. 


3 Standard Oil Company v. Federal Trade Commission, 340 U. S. 231 (1951). 
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These are also the groups which frequently have received censure in emergency 
periods as being laggard—a censure that is frequently unjustified since it pro- 
ceeds without understanding that the built-in noncompetitive rigid price struc- 
ture under which the industry developed provided a straitjacket beyond the 
power of industry overnight to cast off. 

The petroleum refining industry has not grown this way, it doesn’t want to 
live this way, and it doesn’t believe that the Government should impose by 
legislation the framework which inescapably forces such growth. It may not 
be cause and effect, but it is certainly no mere happenstance, that the one 
common characteristic of cartel economies—private or governmental—is a rigid, 
relatively immobile price structure which enables a few suppliers to meet con- 
sumer needs in what on the surface appears to be an orderly manner. Higher 
costs, lesser technological advance, area marketing within rigidly defined lines 
are characteristic of this orderliness; but they are a price to pay merely to 
protect wholesale and retail activities which have seemed in the past to thrive 
without such protection. 

This country and the petroleum refining industry in particular face a high 
challenge in the years immediately ahead. Hach great technological advance 
has been accompanied by three things: (1) A vast improvement in the quality 
of the product; (2) a tremendous capital investment in the equipment immedi- 
ately necessary to produce the components that permit such quality improve- 
ment; and (3) an attendant related expansion in basic facilities which will per- 
mit production in such large quantities as to make the unit cost and hence, the 
unit price, competitive. 

A new, modern refinery costs a minimum in capital investment of $1,000 for 
each daily barrel of productive capacity. If that plant could produce only a 
thousand barrels, it would cost the consumer over a dollar a gallon for gasoline 
for capital costs alone. To that must be added the cost of the crude itself, the 
operating expenses of processing the crude, the costs of movement to market and 
the costs of wholesaling and retailing. And if we assume that fuel oil and other 
products could not sell at $1 plus a gallon, the capital cost of the gasoline would 
rise to $2 per gallon. 

Obviously, the answer lies in producing such qantities of product that the 
capital cost element becomes a minimum. And this can be done only if the 
quantities produced can be and in fact are sold. This means expansion, growth, 
and constant adjustment in the industry and the industry patterns, achieved 
in major part by the self-determination of each refiner as to cost absorption 
he will accept to secure a balanced operation. 

If his ability to self-determine his cost is abolished, the basic tool that keeps 
the refiner in the business of supplying is seriously and irreparably damaged. 
The result can only be a diminution in the number of suppliers, a concentration 
of the supply in the hands of fewer and fewer and larger and larger aggregation 
of capital and a lessening of the external pressures to product improvement which 
are the direct result of competition. 

This is just the opposite of the result which I understand lies behind the 
desires of this committee in recommending legislation to curtail the process of 
consolidation and merger so evident over the past few years. We are at a loss 
to understand, however, how on the one hand it is bad to merge and consolidate, 
but good on the other to set in motion the economic forces which characteristic- 
ally have always resulted in confining the supply function to the select few. 
It sort of looks to an independent refiner as if Congress is saying we will abolish 
the price tools you need to stay an independent and we will also make sure that 
you can’t have available the self-help of merger or consolidation to remain even 
a refiner—and just to make sure we’ll do both at the same time. 

There is one other point: In a competitive market the aggressive refiner must 
compete or get out. If he can’t legally compete, he must get out or break the 
law. Can you think of a more handsome weapon to hand a competitor with a 
location advantage than a piece of Federal legislation by which, with a minimum 
adjustment in price, his competition can be put to rout by the majesty of Uncle 
Sam’s enforcement officers? 

This proposal is serious in consequence to every independent supplier of every 
commodity in this Nation. On behalf of the independent refiners, we urge your 
most careful scrutiny before you adopt a course of action that lays the ground 
rules for a stratified economy, dominated by a limited number of suppliers of 
large capital whose pricing policies will have the sanction of noncompetition. 
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Mr. Barzete. My name is Elmer Batzell, and I represent the Inde- 
pendent Refiners Association of America. 

Senator Keravver. Where is the firm of Meyers & Batzell ? 

Mr. Barzeti. We are in the Shoreham Building in Washington. 

Senator Krerauver. All right, sir. 

Mr. Barzeiu. [I appear here today in behalf of Mr. M. H. Robineau, 
who is president of the association. Mr. Robineau is from Denver, 
Colo. He is president of the Frontier Refining Co., and some of the 
Senators may recollect his testimony some 5 years ago in July when he 
discussed pending legislation, and at that time he testified in the fol- 
lowing words, that he was anxious that independent businessmen have 
the right to meet legitimate competition by freight absorption, if nec- 
essary, within the framework of the present protective features of the 
antitrust laws. 

Senator Keravuver. Are you speaking also for the independent 
refiners? 

Mr. Barzeti. Yes. I am speaking now for the Independent Refin- 
ers Association. And last week, for example, Mr. Don O’Hara also 
testified here on behalf of the independent refiners and gave a list of 
a very few points, and I do not propose today to attempt to duplicate 
the information that has already been given to the committee, but I 
did want to emphasize some aspects. 

Senator Kerauver. Allright. You goright ahead. 

Mr. Seetry. Mr. Batzell, the membership of the Independent Re- 
finers Association, just for the record, includes all of the major oil 
refiners, or so-called suppliers, in this country ? 

Mr. Barzerxi. No; it does not. It includes the membership of a large 
number of the independent refiners of the country. They are not 
major companies. The distinction is a little bit hard to draw, but if 
we get at what an independent is, he is a person who owns or controls a 
very small proportion of his own crude oil and owns and controls a 
very small proportion of the marketing outlets upon which he must 
depend for the disposal of the products which he makes. 

Mr. Seetry. I understood Mr. O’Hara to tell us that, by and large, 
the membership of the association he was speaking for did contain the 
principal major oil refiners that were members of the API. Is that 
right ? 

Mr. Barzevi. The associations are two different associations. 

Mr. Seeiry. Yes; I understand that. 

Mr. Barzety. Right. 

Most of our membership, I am sure, are members of the American 
Petroleum Institute. Personally, I am a member of the American 
Petroleum Institute, but I am not very big in the oil industry. 

The situation as I see it is simply that these people are independent 
refiners, scattered, insofar as this association is concerned, through 
the midcontinent and Midwest area, and with no membership in Cali- 
fornia. 

Senator Keravuver. All right. Tell us what you think about this. 

Mr. Barzeiu. It seems to me, in some very simple language, or as 
simple as I can get, that as the amendment stands, it says that a lower 
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price to meet the price of a competitor is a complete defense except 
where the effect “may be to substantially lessen competition” or to 
create a monopoly. 

Now, as I get the problem, if we read that proposed legislation in 
the light of section 2 (a) of the act, in effect what we have left is the 
difference between article 2 (a)’s provision with respect to injury of 
competition to any person, I think is the exact language, as against 
this tendency to create a monopoly or lessen competition. 

I suggest very distinctly that this is a refinement in reasoning which 
is difficult for a layman to follow. I suggest also that the courts have 
never been so bold as to atempt a distinction between lessening com- 
petition and injuring competition, and I do not think the Federal 
Trade Commission has, either. There may be an intellectual differ- 
ence in this, and there may be a place where injuring competition is 
different and may occur without lessening competition. But we do 
not think that it is likely to be found in the hurly-burly of the market 
place where, as I say in the statement, few are gifted in advance with 
the 20/20 vision that hindsight seems to bring to all of us. 

Now, the Supreme Court, as we understand its views, both the ma- 
jority and the minority, have suggested that the statute then under 
consideration, if carried through—and this is the case of Standard Oil 
Company v. The Federal Trade Commission—either had the effect 
of weakening competition, in the minority view, or had the effect of 
abolishing competition or so radically altering it as to curtail it in a 
way that left the seller wthout any right of self-defense. 

This, then, gets us squarely to the issue: Is the purpose to abolish 
competition, alter it, or weaken it? And if so, why is that purpose / 
Is it a good thing to do? 

I would like for a moment simply to substitute for the word “seller” 
which the proposed amendment uses and which the act uses, the word 
“supplier.” and look at this problem in the context of a supplier. 

The function of a supplier is first to make the products that he is 
to sell, and the instrumentality by which he stays in business is the 
sales operation. If that sales operation is so affected that he can no 
longer do his basic job of supplying, he goes out of business, and this 
is the kind of problem toward which we are directing ourselves. 

Now, I would like to skip over, as I have here, to another point. In 
the refining industry today, there are large capital costs which are in- 
volved in the installation of any new, modern refinery. 

As we keep increasing the quality of products, we keep increasing 
the cost of making those products. A selon, to stay in business, must 
keep up with the competitive quality. By the same token, he must 
continue to expand his business, expand into the new processes. 

There is another peculiarity in this type of thing. Beis processors 
can only work with a certain minimum base productive level. For 
example, let us take alkalation. In alkalation, you have a process 
which makes a high quality component which goes into either motor 
gasoline or aviation gasoline for the purpose of making a superior 
fuel. You cannot erect an alkalation plant without a certain basic 


supply, in turn, of raw materials, and that requires a certain basic size 
of refinery. 
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In order to stay competitive through the installation of an alkala- 
tion facility, you may have to materially expand your basic productive 
capacity, and when you do that, you are confronted with a very defi- 
nite problem of just exacty what are you going to do with those 
products. 

Obviously, you have got to sell them, and when it comes to the point 
of selling them, you have to go out into the market place and you have 
to compete in that market place with other people who also are in the 
process of attempting to secure customers for their products. 

Now, this has been the essence of a dynamic, expanding industry, 
the petroleum industry. Other industries have had other pricin 
practices, and notably where those pricing practices have been rigid, 
the industry has the characteristic of rigidity. Markets have been 
organized; territories have been organized; the industry has been 
“orderly.” 

We do not think that those industries have measured up in tech- 
nological development nearly to the extent that has the petroleum 
refining industry, and we are very seriously concerned lest by Gov- 
ernment order, regulation or statute, a pricing practice is imposed 
upon the petroleum refining industry which will have this consequence 
of rigidity—rigidity, for example, to the extent that the independent 
segments of the industry will be confronted with either going out of 
business or losing their area or putting themselves in limited areas 
where they no longer can keep up with the technological advance. 

This is the real burden of our problem, and we find that the refining 
industry has grown over the years from plants located at one point 
to another point to another point, which obviously can begin to com- 
pete with one another for the market areas which they can supply, as 
they have to grow bigger in order to keep up with quality operation. 
And as they move from one point to another, unless their products 
can be competitive in price with the products also sold in that same 
market area, in effect that refiner will have to go out of business or will 
be in serious trouble, or at least out of business in that market area. 

If, on the other hand, the opponent knows this, if his competitor 
knows this, and also has available to him a federally inspired tool te 
use, he puts the competing refiner in this particular fringe area in a 
very difficult position. 

The refiner cuts prices to meet competition in good faith. Then un- 
less he can use that as a defense, the other fellow has him policed by 
Uncle Sam’s enforcement officers under a Federal statute. 

This is the problem of a supplier, not the problem of the wholesaler 
or the retailer, and I do not minimize the function of wholesaling and 
retailing one bit, but I do want to emphasize that there should be a 
competitive, dynamic, aggressive supply, and that in order for inde- 
pendent wholesalers and retailers to have something to market on a 
competitive basis, it is important to them that a structure continue 
to exist which will assure that result. 

Now, this is a restatement in another set of language of the prin- 
cipal points covered in my formal statement. I appreciate very much 
the opportunity to be here, 
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Senator Kerauver. We thank you very much, Mr. Batzell. ; 

Mr. Batzell, you have been talking about the difference between in- 
juring the competition of an individual and substantially lessening 
competition generally. avid 

In the previous case, meeting a lower price in good faith is a defense. 
In the latter case, where there is a substantial lessening of compen 
or the creation or the tendency to create a monopoly, good faith is not 
a defense, under this proposal. 

Here, I think, might be an example, if you can see what I have got 
here. 

Mr. Barze.u. May I step up just to look at your chart a moment? 

Senator Kerauver. Yes, surely. Step up a little closer. Here is a 
refiner, and he has a group of service stations, filling stations, selling 
to all of them at 18 cents a gallon. 

Mr. Batzen. Right. 

Senator Kerauver. And here is a little independent refiner over 
here, and he comes in, and here is 1 small, little station, separately 
removed from these others, or 2 of them out here by themselves. He 
sells this small one what we will call X gasoline at 15 cents a gallon. 
Then the big refiner meets his price, 15 cents a gallon. 

Now, if he is separate and if that did not substantially affect the 
entire market and put fellows out of business over here, it would not 
substantially lessen competition. Of course, down here, right close 
by X is a filling station, Y. This would adversely affect Y, because 
he is right across the street from X, but good faith would be a defense 
to the big refiner when he lowers his price to sell to X even though he 
does not lower his price to sell to Y, if the thing that was done was 
to injure the competition only of Y. 

But you see, in the Standard Oil of Indiana case, there was a lower- 
ing of prices to four of the big fellows who had such a market in 
Detroit that it did substantially lessen the competition generally in 
that area. 

Mr. Batzetu. Well, my purpose is not to reargue the merits or de- 
merits of the Standard Oil case as such, but I would, if I might, Sena- 
tor, use your example and inject a couple of other complicating factors. 

[f you drew another supplier on that chart and called him an inde- 
pendent refiner and put him very close to the marketing area that you 
have circled, and let us assume that the major has 2 outlets there, and 
the first independent refiner has 2 outlets there and the second inde- 
pendent refiner or third independent refiner has 2 outlets there—now, 
let us make another assumption. 

From the original prices you suggested, the major company was 
operating into a market area that was somewhat at a disadvantage, 
transportationwise. Let us assume, however, that the major company 
could assume additional transportation and could lower its cost. 

May I change my assumption at one point? Make my third refiner 
about equidistant from the major in that marketing area. 

Now, let us assume that the second refiner on your chart has a dis- 
tinet transportation advantage, as indicated by the relative prices that 
you gave be at the sales level, and let us assume that he comes along 
and he sees the major cut a half a cent. The major wants to move into 
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that market. And let us assume that he decides not only to meet the 
major but also to cut a full cent on that gallon. 

Senator Kerauver. You mean, to beat the major? 

Mr. Barze... To beat him; that is right. 

So he is going to protect his market and do a little bit more. He 
knows that he has got a competitive advantage. 

Now, my third independent refiner has just finished that alkalation 
unit I am talking about, and the basic expansion of his facilities, 
which also I am talking about, and he is confronted with (a) a short 
cash position; (6) a big bank loan on which payments must currently 
be made; and (¢) he has got to get rid of his products if he is going 
to keep operating, and he has moved into that area and he is able to 
sell all right in that area on a cost basis at the original prices which 
were 1n existence. 

When the major cut one-half a cent, which is O. K. by cost, and I 
think probably legal, he had a problem. When the other independent 
precipitated another cut, what, then, is my second refiner or my third 
refiner in that area going to do? Can he legally cut to meet that 
competition or can’t he? 

Senator Kerauver. The first assumption of illegality is the right 
to cut to beat a price. Now, only a very few people think that that 
‘an be done lawfully under any circumstances. 

Mr. Barzetu. Now, he cut to beat that price. That is, he dropped 
the price a penny based upon a transportation differential under which 
he could operate. He was not absorbing any freight. He was taking 
it clearly out of his profit. 

Senator Kerauver. Of course, if there is a difference in transporta- 
tion costs, that is taken care of in the original act. 

Mr. Barzexu. Right. 

But my problem now concerns—what I am talking to is a dynamic, 
expanding type of industry. And I put my third refiner in there 
because this is not an atypical case. I started with your example. 

Senator Kerauver. It does not make any difference how many 
refineries you put in there. If these little fellows out here are not of 
a size and dimension to create a monopoly in the area or to substan- 
tially lessen competition, put 4 or 5 refiners out here fighting for their 
prices, and even though a little ge) station Y might be badly dis- 
criminated against, or even put out of business or injured or destroyed, 
what happens to these two fellows out here by themselves, no matter 
how many refiners you have operating in there, then it is not of sig- 
nificant size or dimension to come within the language that we are 
talking about in this amendment. 

Mr. Barzeti. Well, it may be that there may be a de minimis 
problem, either because the administrative agency cannot get to the 
problem or because, as you suggest, Senator, the problem itself is so 
very small. But there are a large number of marketing areas in the 
Nation supplied by independent refiners in competition with major 
companies. And this price structure at the seiaren 3 level has a 
direct effect where you have this type of dynamically expanding 
industry. 
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There are a host of examples that we could go into which raise the 
problems, and certainly it is not an easy thing to resolve. 

But the one thing that is important, which is what we are trying 
to get at, is that the ability to meet competitively the price through 
the self-determination of the independent refiner is significantly im- 
portant in an industry where you have a competitive a a 
dynamic expansion, and a high-cost type of operation in order to make 
superior products. 

Mr. Seexrey. Mr. Batzell, you mentioned in your statement the 
Frontier Oil Co., and along the line of the chairman’s questions on 
this point, will you tell us of any case where there could be any reason- 
able probability of a substantial lessening of competition because of 
the operations of the Frontier Oil Co.¢ Give us the relative size. 

Mr. Batzet.. Well, Frontier at the present time, I think, has a 
refinery of about 12,000 barrels per day. I do not appear here as 
counsel for Frontier, and I hesitate to talk on behalf of Frontier. 
I appear here for Mr. Robineau, president of the Independent Refiners 
Association, and in that 1951 testimony, he gave some specific examples 
of the effect in Cheyenne upon him in connection with just that 
question. 

And at that time, he was appearing in his capacity as president of 
that company. 

Now, I am not trying to duck it. 

Senator Keravuver. All right. 

Then you are not testifying for Frontier. 

Was Red Indian one of your independent refiners ¢ 

Mr. Batzeiu. I beg your pardon 

Senator Kerauver. Was the Red Indian Gasoline Co. one of your 
independent refiners? 

Mr. Batzeiy. No. 

Senator Keravuver. It was not? It is an independent refiner; is 
it not? 

Mr. Batzeti. Yes. But we do not represent all of the independents. 

Senator Krerauver. Are they members of your association ¢ 

Mr. Batzetu. No. . 

Senator Kerauver. Of course, it was injured by Standard Oil’s 
discrimination ; was it not? 

Mr. Batzetu. There are many problems, Senator 

Senator Keravuver. Well, was it or not? Do you know? 

Mr. Barzeuu. I don’t know. 

Senator Keravuver. All right; thank you very much, Mr. Batzell. 

Mr. Barzevt. Thank you. 

(The following letter was submitted for the record :) 





JULY 3, 1956. 
Hon, Estes KEFAUVER, 
United States Senate, 
Washington, D. C. 


DEAR SENATOR KEFAUVER: At the hearing this morning we discussed a hy- 
pothetical situation involving competition between and among independent 
refiners and major oil companies at the jobber and retail level. I am not certain 
the record is clear as to my comment and for that reason I should like to take 
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this opportunity to state the situation, as I have understood it, and my observa- 
tions with respect thereto, 

For the sake of clarity I believe it would heip if I were to furnish a diagram 
of my example which is attached. It would be appreciated if this letter and the 
attached diagram could be made a part of the record of the hearing in further 
amplification of our discussion. 

Let us take the example of a community in which a major whom we shall 
call M, has 5 outlets, at least 2 of which are in direct competition with other 
company outlets; an independent whom we shall call I has 2; and a second in- 
dependent whom we shall call IA has 2. Suppose that M’s outlets are relatively 
weak, while those of I and IA are strong, and that M and I have a sufficient 
profit cushion to warrant price decreases while IA is operating on a marginal 
cost basis. You will recall that it was LA which was injected into the picture 
as a modification of your example to more closely approximate conditions in the 
highly competitive gasoline market. 

M cuts his price a half a cent which brings his outlets to a break-even point. 
M’s price cut is legal. I, in response thereto, cut his price a full cent, comfortable 
in the knowledge that this price cut is lawful based on his cost and that his 
outlets can stand the reduction. 

At this point, however, IA is faced with a dilemma. He cannot justify, on 
the basis of cost, a 1-cent price cut. Therefore, in the light of the Robinson- 
Patman Act as amended by S. 11, his only justification could lie in the fact that 
he cuts the penny to meet competition—that provided by I. But, if he does cut, 
there is the very real possibility that M’s five outlets may succumb to the com- 
bined pressures created by the combination of I’s and IA’s price cut and thus 
result in a substantial lessening of competition. And, since it was IA’s straw 
that broke the camel’s back and IA’s price cut which could not be justified on 
cost, IA and IA alone could very well be charged with a Robinson-Patman Act 
violation under the terms and provisions of §S. 11. 

In our discussion this morning you will recall that I referred to this situation 
as a marginal one. I was so characterizing it from the point of view of IA in the 
foregoing example. Usually, it occurs when an independent refiner attempts 
to penetrate a new market seeking increased gallonage because technological 
improvements in his refinery made either to retain his competitive position or to 
improve it, have resulted in an overall increase in his capacity. Until his 
volume in the new market has increased sufliciently and/or efficiencies in his new 
operations can be fully realized, his operations in the new market will remain 
marginal. On the other hand, loss of his position in the new market may so 
reduce his total revenue as to place his total economic structure in jeopardy. 

As can be seen from the foregoing example, based on the case you presented 
for discussion, the effect of S. 11 ean be to curtail seriously the growth and 
technological advancement of an independent refiner. Further, the example 
demonstrates still another point presented in the statement of this morning. 
S. 11 could furnish to M, the major, a tool whereby he precipitates a competitive 
situation carefully calculated to drive IA out of the market, relying upon the 
policing of the Federal Government to accomplish his end. Surely, no one 
desires this. 

Thank you again for the opportunity to present our views on this important 
legislation. It is my sincere hope that the committee will reconsider the House’s 
action and turn to a more precise measure, if need be, to resolve those problems 
of small business which have come to its attention, without injury to a competi- 
tive supply position essential to a dynamic and expanding industry. 

Sincerely yours, 
ELMER EF. BatTze.y, Partner, 
Meyers & BATZELL, Counsel, 
Independent Refiners Association of America, 





I 
r 
I 


~: 


i 





TO AMEND SECTION 2 OF THE CLAYTON ACT 543 


LEGEND 


M - Major oil company 
Major oil company outlets 
First independent 
First independent outlets 
Marginal independent 


Marginal independent outlets 
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Senator Keravuver. Mr. Phelps, of the Phelps-Roberts Corp., Wash- 
ington. You are also representing the National Standard Parts Asso- 
ciation of Chicago and the National Automotive Wholesalers Associa- 
tion of Atlanta, Ga; is that correct ? 

Mr. Puetrs. Y es, sir. Senator Kefauver, I have one statement 
here for the National Standard Parts Association which I would 
merely like to submit. It is a statement by Harold Halfpenny, and 
he asked me to tell the committee that he would like an opportunit, 
to be heard or have witnesses heard but due to the speed with which 
this was brought out and the fact that he was not notified, although 
his association has appeared many years in the past, in opposition to 
this bill 

Senator Kerauver. We are glad to have this statement and to put 
it in the record. But I think we have been rather patient in having 
hearings here for about 3 weeks. Mr. Halfpenny’s statement will be 
pr inted in the record at this point. We will be glad to have it. 

(The statement is as follows :) 


STATEMENT SUBMITTED BY HAROLD HALFPENNY, FOR THE NATIONAL STANDARD 
Parts ASSOCIATION, CHICAGO 


Senator Kefauver (and 29 other Senators) introduced S. 11 on January 6, 1955, 
to amend section 2 (b) of the Robinson-Patman Act to provide that the defense 
of good faith meeting of the equally low price of a competitor should not apply 
whenever its effect may be substantially to lessen competition or tend to create 
a monopoly in any line of commerce. Senator Kefauver’s statement accompany- 
ing the bill was a repetition of a previous statement that the Federal Trade 
Commission found it necessary to challenge almost in its entirety. On Jan- 
uary 27, 1955, Senator Capehart introduced S. 780 to make the good-faith meeting 
of an equally low price of a competitor a full defense to a charge of price dis- 
crimination. Senator Capehart accompanied introduction of his bill with a 
letter from the White House saying that that bill was in accord with President. 
Kisenhower’s program. These bills are for opposite purposes. 


HISTORY OF PROPOSALS 


3eginning in the Truman administration, and continuing in the Hisenhower 
administration, the Kefauver proposal has been opposed, and the Capehart pro- 
posal approved, by the Department of Justice, Department of Commerce, and 
the President’s Council of Economie Advisers. In the Truman administration 
the Federal Trade Commission at one time supported the Kefauver proposal 
and at another time supported the Capehart proposal. The present Commission 
has supported the Capehart proposal. 

In the Truman administration the White House advised that a bill similar to 
the Capehart proposal (S. 1008, Slst Cong.) was in accord with the President’s 
program. President Truman later vetoed that bill; but for the reason that con- 
fusion might follow from its legislative history, which included adoption of an 
amendment following the Kefauver proposal, that was later modified in con- 
ference. 

The Kefauver bill would enact into law a construction of the present act which 
the Federal Trade Commission, without the support of the Department of Justice, 
had argued in the Standard Oil case and which was expressly rejected by the 
Supreme Court in that case (340 U. S. 231; 1951). Senator Kefauver, in spite 
of objections from the Department of Justice, has attempted to write this con- 
cept into bills dealing with this subject that have been before the Congress in 
the past 5 years. 

Since the purpose of the Kefauver bill is to overrule the Supreme Court de- 
cision in the Standard Oil case, it is necessary to consider both the pertinent 
provisions of the Robinson-Patman Act and to understand what the Supreme 
Court held in that case. 

THE STATUTE 


Section 2 (a) of the Robinson-Patman Act makes unlawful discrimination in 
price ‘“‘where the effect of such discrimination may be substantially to lessen 
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competition, or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants, or knowingly 
receives, the benefit of such discrimination, or with customers of either of them.” 

Section 2 (b) provides that a seller may rebut a charged violation of section 
2 (a) “by showing that his lower price * * * was made in good faith to meet 
an equally low price of a competitor * * *.” 

In the absence of a price discrimination having the adverse effect on competi- 
tion provided for in section 2 (a) there is no occasion for the defense in section 2 
(b) ever to be invoked. However, as shown below, the Kefauver bill would make 
that defense not available whenever there was present the very competitive effect 
required to bring the pricing practice within the condemnation of the act in the 
first place. This is the equivalent of eliminating the meeting of competition 
defense from the act entirely because it is made inapplicable to every case in 
which it might ever be invoked. 

Section 2 (a) applies to price discriminations that may lessen competition, 
tend to create a monopoly, or injure competition with any person, etc. The 
Kefauver bill would make the section 2 (b) defense inapplicable only where there 
may be a substantial lessening of competition, or a tendency toward monopoly. 
It might appear on the surface that the defense would still be available when- 
ever its effect might only be to injure competition with any person, etc. How- 
ever, the courts have not distinguished between “substantially to lessen compe- 
tition” and “to injure competition with any person, etc.” Both the courts and 
the Commission have treated those phrases as having the same meaning. There- 
fore, the proposed bill would make the defense of good faith meeting of an equally 
low price of a competitor meaningless; and the bill has been so construed by all 
responsible officials of the Government concerned with the act. 


THE STANDARD OIL CASE 


Despite the plain language of section 2 (b), in the Standard Oil case the Fed- 
eral Trade Commission ruled that the defense of good-faith meeting of a lower 
price of a competitor did not apply if the Commission found an injury to compe- 
tition among resellers. 

That case involved gasoline marketing in the Detroit area where there were 
130 licensed jobbers—gasoline buyers taking delivery in tank car quantities, 
who had their own bulk storage plants, and had truck distribution facilities for 
deliveries to retail stations. Standard had had 7 of those jobber customers 
but had lost 3 to competitors. The case involved the legality of Standard’s try- 
ing not to “lose those accounts” by giving its remaining 4 customers the tank 
car price at which all other jobbers were buying from other suppliers. That 
price was 114 cents a gallon below the price to retail service station customers. 
The Commission charged that it was unlawful for Standard to get a higher 
price from its retailer customers who purchased in small quantities delivered by 
truck to their retail stations. 

Standard admittedly could not have retained those 4 customers unless it sold 
to them at the jobber tank car price. It was recognized that the statute could not 
be applied to other competing suppliers who sold only at one price level to jobbers 
and offered those customers the same jobber price. Since Standard also sold 
to retailers in the same area and because one or more of those jobbers resold 
at cut prices, the Commission contended that Standard had no right to retain 
its jobber customers. 

The Commission’s trial examiner made the finding that, “the lower prices 
allowed these four customers were in fact granted to meet equally low prices 
of competitors.” 

In reviewing the Commission’s ruling, the court of appeals found that, “it may 
be assumed to be conclusive” that Standard ‘made its low price” to the four 
jobber customers “in good faith to meet the lower price of a competitor.” 

The Commission’s own findings are that: “It may well be that respondent 
was convinced that if it ceased granting tank car prices to [the four jobber 
customers] it would lose those accounts. It had substantial reason for believing 
this to be the case * * *,” 

The Supreme Court stated the Commission’s position, and its effect upon the 
statutory defense, as follows: “The proviso in section 2 (b), as interpreted 
by the Commission, would not be available when there was or might be an 
injury to competition at a resale level. So interpreted the proviso would have 
such little if any, applicability as to be practically meaningless.” 
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The Supreme Court rejected the Commission’s view that the statutory 
defense was not available whenever there might be an injury to competition. 
The Court said: 

“Tt must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer's 
resale level whether or not the reduction to the dealer is discriminatory.” 

Of the pricing rigidity that would be required if a seller had only the alterna- 
tives of reducing his prices to all of his customers, or to none of them, the 
Court said: 

“There is nothing to show a congressional purpose, in such a situation, to 
compel the seller to choose only between ruinously cutting its prices to all its 
customers to match the price offered to one, or refusing to meet the competition 
and then ruinously raising its prices to its remaining customers to cover in- 
creased unit costs. There is, on the other hand, plain language and established 
practice which permits a seller, through section 2 (b), to retain a customer by 
realistically meeting in good faith the price offered to that customer, without 
necessarily changing the seller’s price to its other customers.” 

That decision was by a divided Court, 5 to 3. However, the Justices were 
unanimous in their view that the construction urged by the Commission, and 
now embodied in the Kefauver bill, would weaken competition. The premise of 
the dissenting Justices, however, was that Congress had intended so to do. 

The minority opinion stated: 

“Nondiscriminatory pricing tends to weaken competition in that a seller, 
while otherwise maintaining his prices, cannot meet his antagonist’s price to get 
a single order or customer. But Congress obviously concluded that the greater 
advantage would accrue by fostering equal access to supplies by competing 
merchants or other purchasers in the course of business.” 

The majority of the Court refused to believe that the Congress had intended 
to thus restrict the right to compete, saying: 

“It is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would have 
no substantial right of self-defense against a price raid by a competitor.” 

The majority opinion also quoted (in a footnote) from a TNEC monograph 
written in 1941 by members of the Federal Trade Commission staff. That 
monograph said of this. provision : 

“The amended act now safeguards the right of a seller to discriminate in price 
in good faith to meet an equally low price of a competitor, but he has the burden 
of proof on that question. This right is guaranteed by statute and could not be 
curtailed by any mandate or order of the Commission. * * * The right of self- 
defense against competitive price attacks is as vital in a competitive economy 
as the right of self-defense against personal attack.” 

The ultimate conclusion of the majority opinion of the Supreme Court, appar- 
ently the primary bases of its decision, was that: 

“The heart of our national economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, ‘Congress was dealing with competition, which it sought to protect, 
and monopoly, which it sought to prevent’.” 


CONCERNING THE STATEMENT BY SENATOR KEFAUVER ON HIS BILL 


In a letter to the chairman of the Senate Judiciary Committee dated June 16, 
1953, the Chairman of the Federal Trade Commission said that the Commission 
felt “compelled to comment for the record” in order “to avoid any misunder- 
standing, and to avoid any misconstruction,” which might result from Senator 
Kefauver’s statements about the similar bill he introduced in 1953. The Com- 
mission referred to glaring errors in a statement released by Senator Kefauver 
which appears in large part in the Congressional Record (March 18, 1953, pp. 
2125-6). 

Senator Kefauver’s statement says that the good faith defense, “permits any 
price discrimination, regardless of its effect upon small business or competition 
as long as it is made in good faith.” The Commission’s comment is: “The 
defense is in fact available only to meet an equally low price that a competitor 
offers to a customer. It does not permit any other price discriminations.” 

Senator Kefauver’s statement says, “the burden is upon enforcement agencies 
to prove the discrimination was not in good faith—which is almost impossible 
as a practicable matter.” The Commission’s comment is: “The burden is in 
fact upon the seller to show his good faith. The Court so held in the Standard 
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Oil case. It is for the Commission to decide whether the seller has proved that 
he acted in good faith. The Commission does not have to prove the seller's 
bad faith.” 

The statement says that, “the Court held that good faith is a complete defense 
to a charge of price discrimination under the Robinson-Patman Act.” The 
Commission’s comment is: “The Court in fact concluded that a seller is per- 
iuitted to meet ‘in good faith a lawful and equally low price of its competitor.’” 

The statement says: 

“The big supplier can drive these smaller coiunpetitors out of business by reduc- 
ing his price in one market at a time, making up any losses through higher prices 
charged elsewhere.” 

The Commission's comment is: 

“This is in fact not possible under the defense in question for it would not 
be meeting the equally low price of a competitor. More important, such conduct 
has frequently been held unlawful under the Sherman Act and we think it 
neonceivable that conduct which violates the Sherman Act could be said to be 
in good faith. Certainly this Commission would never find such conduct in 
good faith. That type of predatory price cutting, which had been held unlawful 
by this Commission before the enactment of the Robinson-Patman Act, is 
certainly an attempt to monopolize and is thus specifically excepted from the 
Capehart bill.” 

The statement says: 

“As the low now stands, there is no limit on discriminations, as long as they 
are made in good faith. Once this simple test is met the big firm is given carte 
blanche to drive his smaller competitors out of business and to create monopolies.” 

The Commission’s comment is: 

“We do not believe that such is the existing law. As noted above, the defense 
applies only to meeting an equally low price which a competitors is already 
offering to the customers. The seller must affirmatively prove his good faith and 
this is not a simple matter (as is inferred in the statement quoted above). 
Creating—or even attempting to create—monopolies is never good faith, nor is 
the carte blanche destruction of others. The Commission does not consider good 
faith as a meaningless requirement. It means that the seller must convince 
the Commission that he acted for proper competitive purposes, and not in a 
predatory manner.” 

The statement further says that under that bill— 

“The good faith defense would still be a complete defense in all cases except 
where the effect of the discrimination fell short of probable injury to com- 
petition.” 

The Commission’s comment is: 

“As we have shown above the exception would include virtually every possible 
case. Under the decisions in the Morton Salt and Standard Oil cases, it is 
unlikely that any price difference to meet the equally low price of a competitor 
would fall short of probable injury to competition.” 

Nevertheless, on January 6, 1955, Senator Kefauver again repeated the same 
statements previously challenged by the Federal Trade Commission in intro- 
ducing the pending bill. Except for a paragraph on the legislative history of 
his proposal, Senator Kefauver’s statement in introducing S. 11 is verbatim the 
officially challenged statement he made in 1953. 

Perhaps the most glaring extent to which Senator Kefauver has been mis- 
advised is with respect to the burden of proof. The statute makes clear, as does 
the Supreme Court opinion, that the burden of showing good faith is upon the 
seller who seeks to avail himself of the defense. This is repeatedly emphasized 
by the Court. The existing statutory language is, “that nothing herein con- 
tained shall prevent a seller rebutting the case made against him by showing that 
his lower price * * * was made in good faith to meet an equally low price of a 
competitor.” 

Referring to two prior cases in which the defense was denied to a seller, the 
Court said in the Standard Oil case: “The decision in each case was based upon 
the sufficiency of the seller’s evidence to establish its defense.” The Court also 
quoted from an earlier case in which it said that “petitioner [seller] failed to 
sustain the burden of showing that the price discriminations were granted for 
the purpose of meeting competition.” [Emphasis added by the Court.] 

The Court quoted from an earlier case the conclusion that: 

“We agree with the Commission that the statute at least requires the seller, 
who has knowingly discriminated in price, to show the existence of facts which 
would lead a reasonable and prudent person to believe that the granting of a 
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lower price would in fact meet the equally low price of a competitor. Nor was 
the Commission wrong in holding that respondents failed to meet this burden.” 

Finally, the Supreme Court said in the Standard Oil case that: 

“In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under section 2 (b), we find no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s 
price reductions may derive a competitive advantage from them or may, in a 
natural course of events, reduce their own resale prices to their customers.” 

After identifying the bill’s cosponsors, the opening paragraphs of Senator 
Kefauver’s statement introducing his pending bill are: 

“IT am today offering a bill to plug a glaring loophole in the Robinson-Patman 
amendment. * * * The loophole is the so-called good-faith defense which per- 
mits any price discrimination, regardless of its effect upon small business or 
competition as long as it is made in good faith. * * * The loophole stemmed 
from the decision of the Supreme Court in the Standard Oil of Indiana case 
(340 U.S. 231).” 

Certainly the statute does not permit “any price discrimination, regardless 
of its effect, * * * as long as it is made in good faith.” As the Supreme Court 
said in the Standard Oil case, “the defense in subsection (b), now before us, is 
limited to a price reduction made to meet in good faith an equally low price of a 
competitor.” The Court quoted from an earlier case that the proviso required 
the seller to show “that the granting of a lower price would in fact meet the 
equally low price of a competitor.” And the Court said that section 2 (b) 
permits a seller “to retain a customer by realistically meeting in good faith the 
price offered to that customer, without necessarily changing the seller’s price to 
its other customers.” 

The Court’s opinion makes clear that the proviso does not apply to “any dis- 
crimination” made “in good faith” but that it applies only to a price reduction by 
a seller to meet a lower price which his competitor is offering to the customer. 
Section 2 (b) does not permit a seller to reduce his price to meet an unlawful 
price of a competitor, to grant a price which he does not have reason to believe 
is in fact offered to the customer by his competitor, or to meet a price which 
bona fide competition does not require him to meet. 


OFFICIAL GOVERNMENT VIEWS 


Since the Truman administration, the Department of Justice has opposed 
the principal of the Kefauver bill. The same is true of the Department of Com- 
merce and the President’s Council of Economic Advisers. President Truman 
in 1949 supported the principle of a bill by Senator O’Mahoney directly contrary 
to the Kefauver proposal, although in 1950 he vetoed that bill on the ground that 
amendments adopted in the Congress might cause confusion and therefore not 
succeed in clarifying the law. The Federal Trade Commission, during the pre- 
ceding administration, shifted back and forth; but at the present time the Fed- 
eral Trade Commission is firmly on record in opposition to the Kefauver bill. 

In 1949 the Department of Justice spokesman, opposing the Kefauver pro- 
posal, told the House Judiciary Committee: 

“First we would recommend deletion of the parenthetical phrases in sections 
2 and 3, the so-called Kefauver amendment. * * * While we recognize the com- 
petitive problem which arises when one purchaser obtains advantages denied to 
other purchasers, we do not believe the solution to this problem lies in denying 
to sellers the opportunity to make sales in good faith competition with other 
sellers.” 

The Supreme Court’s opinion shows that opposition of the Department of 
Justice to the Kefauver amendment was a factor considered by the Court in 
reaching its decision. 

In a letter dated November 27, 1953, to the chairman of the Senate Judiciary 
Committee the Department of Justice again opposed the Kefauver proposal, 
giving the same reasons for its conclusion that it “does not favor the enactment 
of this [Kefauver] bill.” 

The June 16, 1953, letter of the chairman of the Federal Trade Commission 
to the chairman of the Senate Judiciary Committee analyzed and opposed the 
Kefauver bill. That letter expresses the views of the majority of the Com- 
mission as: 

“The Kefauver bill would have the effect of overturning the Supreme Court 
decision in the Standard Oil case (340 U. S. 231). A majority of the Commission 
believes that it should not be enacted into law. * * * 
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“Our free enterprise system requires competition in all areas. In fact, our 
whole theory of trade regulation is based upon the existence of competition in 
every market. If such regulation is to remain effective, a seller must be per- 
mitted, when acting fairly and in good faith, to meet the equally low price of 
a competitor. We think the Supreme Court reaffirmed this fundamental prin- 
ciple in the case of Standard Oil v. Federal Trade Commission (340 U. 8. 251), 
but if a legislative restatement seems necessary or desirable we believe the Cape- 
hart bill will accomplish this. The view recently, but no longer, urged by a 
majority of the Commission, and which is the basis for the Kefauver bill, is 
that meeting the equally low price of a competitor should not be a defense 
whenever it injures competition. As a practical matter this completely nulli- 
fies the defense, and it would then never be available to any seller, for the 
Supreme Court has already held that every substantial difference in price may 
injure competition.” 

The Secretary of Commerce wrote the chairman of the Senate Committee on 
the Judiciary on October 9, 1953, opposing the Kefauver bill. He said that: 

“S. 1357 adopts the minority opinion of the Supreme Court in the Standard 
Oil case. In our opinion, S. 1357 would invalidate the defense of meeting in 
good faith a lower competitive price whenever the effect ‘may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.’ 
This would, in our opinion, destroy the availability of this defense for all 
practical purposes and in effect prevent real competition.” 


CONCLUSIONS 


It may be urged, as noted earlier, that the Kefauver bill would only prohibit 
good faith meeting of an equally low price of a competitor when its effect might 
be substantially to lessen competition ; and it would not prohibit doing so when 
the effect might only be to injure competition with any person, etc. 

But as interpreted by the courts and by the Commission, “substantially to 
lessen competition” and ‘‘to injure competition with any person” are one and 
the same. 

In one Commission case the order goes so far as to find that: 

“These arguments [that prices were made for the purpose of meeting com- 
petition] show that respondent’s discriminatory prices were made to retain the 
business of certain customers or to secure the business of others and that they 
were largely successful in doing so. To the extent that business is held by or 
diverted to respondent from its competitors by its discriminatory prices and 
unfair practices, competition has been adversely affected within the meaning of 
the law.” (FTC Docket 4920; reversed on other grounds by the Court of Ap- 
peals, Seventh Circuit.) 

The Kefauver bill is generally referred to as the “equal opportunity bill.” 
Its avowed purpose is to give every buyer an equal opportunity to buy at the same 
price. The difficulty with this ‘concept, as noted by the Supreme Court, is that 
it eliminates price competition and materially weakens our competitive system. 

Dr. John D. Clark, a member of President Truman’s Council of Economic 
Advisers, testifying in favor of an earlier proposal contrary to the Kefauver bill, 
told a congressional committee that: 

‘“‘All competitive effort is burdensome and harmful to those who cannot keep 
pace, but if we said it must stop 


Mr. Seetry. I understand your verbal statement will be on behalf 
of the other associations ? 

Mr. Puetpes. That is right. 

Senator Kerauver. We have your statement here then, Mr. Phelps, 
on behalf of whom, the other people I mentioned ? 

Mr. Puetrs. The Phelps-Roberts Corp. of which I am the president 
and general manager. 

Senator Kerauver. Your statement will be printed in the record in 
full at this point. Please tell us about it or read any part of it you 
want to. e 

Mr. Puerrs. All right, sir. 
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STATEMENT OF ROBERT PHELPS, PHELPS-ROBERTS CORP., 
WASHINGTON, D. C. 


I am Robert Phelps of 3707 Leland Street, Chevy Chase, Md. I 
am associated with Phelps-Roberts Corp., 1825 14th Street, NW., 
Washington, D. C., a jobber of automotive parts, equipment, acces- 
sories, and related items. 

Phelps-Roberts Corp. is a member of Warehouse Distributors, Inc., 
of Atlanta, Ga., a buying group of small-business men organized for 
the purpose of pooling the purchasing power of independent jobbers. 

This voluntary organization, of which I am currently the president, 
makes it possible for its members to obtain parts that can be sold at 
competitive prices in a market shared with large integrated com- 
petitors. 

I am unqualifiedly opposed to S. 111 and H. R. 1840, both in my 
capacity as an independent jobber and as the head of a cooperative 
buying group. The bills would, in my opinion, make a law violator 
out of every businessman in America who buys and sells goods, and 
in so doing would introduce a wholly foreign idea into commonly 
accepted concepts of our free-enterprise system. 

If a seller—at any level in the distribution system—wants to be 
successful and remain in business, he must be competitive. He must 
be willing and able, without hesitation, to meet competitive prices. 

S. 11 and H. R. 1840 make this illegal where the result may be to 
injure competition. This is merely another way of saying that it 
cannot be done in any case. 

Senator Krerauver. Let us stop right there: “This is merely another 
way of saying it cannot be done in any case.” That is not correct, 
Mr. Phelps. 

In the first place you must be in interstate commerce. 

In the second place, it must not be just meeting the competition 
of the competitor. 

Mr. Puetps. Our business is wholly in interstate commerce, 

Senator Kerauver. Well then, that is one element. The second 
is that the injury must be more than just to some competitor. It 
must be a general substantial lessening of competition or tend to 
create a monopoly. I do not suppose you want to substantially lessen 
competition or create a monopoly. 

Mr. Puexps. I do not understand it that way. In the report of 
the same committee in the House on page 8, if I may quote from that, 
it says: 

The concepts of substantial lessening of competition and tendency 
to create a monopoly ordinarily involve more than a mere injury, 
destruction or prevention of competition with an individual market 
trader. It is intended that the good-faith defense is to be applicable 
where the injury is only to an individual competitor but it is not of 
sufficient effect that it may result in injury, to the vigor of competition. 

In appropriate cases, however, proof of injury only to an individual 
competitor would not preclude a finding that the effect of such injury 
may also be substantially to lessen competition or lead to create a 
monopoly. 

Senator Kerauver. I suppose if you injured the competition of 
General Motors, that would be one company, but that would substan 
tially lessen competition. 
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Mr. Pxetps. Because you mentioned them and interstate commerce, 
I think that might be a good example. 

Senator Keravuver. Let us get this other matter settled. You made 
the statement here, Mr. Phelps, that this is merely another way of 
saying it cannot be done in any case. Don’t you concede that is 
incorrect ¢ 

Mr. Puetprs. Sir, I’d say this, that unless we had a predetermined 
knowledge of the fact that we could use good faith or couldn’t use 
good faith, we would lose the entire defense. 

In other words, we do not know beforehand what meeting com- 
petitive prices will actually do. In other words, if we sald pre- 
determine that, we would be on safe grounds. 

Senator Kerauver. You certainly know 

Mr. Puetps. Sir, may I give you an example of how that might work 
to our disadvantage ’ 

Senator Keravuver. All right. 

Mr. Puexrs. Being you have mentioned interstate commerce and 
General Motors, I would like to use those as an example: 

The independent automotive business, the after-market business, is 
made up of approximately 12,000 small independent wholesalers like 
myself. 

We do have competition from large integrated competitors as I have 
mentioned, and you have mentioned one by name. They wholesale 
through their dealers in competition tous. Their dealers are not in in- 
terstate commerce. Our industry as a whole is in interstate commerce. 
So we start off with just a competitive disadvantage. And many times 
we do have to meet competition. Our main competition as I have indi- 
cated is from large integrated competitors. 

Senator Kreravuver. You mean General Motors is not in interstate 
commerce ¢ 

Mr. Puexrs. They are not in interstate commerce, sir, in the whole- 
saling of parts, no,sir. Weare. 

Senator Keravuver. I think you are wrong about that. What is 
your authority for saying that? 

Mr. Puetps. I can quote NADA—National Automobile Dealers 
Association. They have been fighting the wage-and-hour law which 
tried to include auto car dealers under the wage and hour law. They 
are not included, sir. 

Senator Keravuver. Those are different statutes, you know. 

Mr. Puetrs. Yes. But the car dealer is not included in interstate 
commerce under the wage-and-hour law and under many of the com- 
petitive—I mean the laws that we have to comply with in interstate 
commerce. 

Senator Krravver. Your statement was though, that the General 
Motors wholesaling of parts is not in interstate commerce. 

Mr. Puetps. They wholesale their parts through dealers. Their 
dealers are not under interstate commerce. 

Senator Krravuver. I thought you said it didn’t make any differ- 
ence to General Motors—they are in interstate? 

Mr. Puetrs. Yes, they are. But I was referring to the wholesaling 
of parts. 

Senator Keravver. The competitor I thought you were talking 
about was General Motors. 

Mr. Puetps. Yes, it is our competitor. 
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Senator Krravver. Then what is the point then? I cannot see it. 

Mr. Puetps. I probably didn’t make myself clear. Our business is 
wholly the after-market business. In other words, parts, accessories, 
equipment, things like that. Our independent manufacturers—in- 
deed, we also handle General Motors parts, they are handled through 
us as an independent wholesaler, and we have to comply with wage- 
and-hour laws and all interstate commerce regulations. 

General Motors, by the same token, or Ford or Chrysler, wholesale 
their parts through car dealers. Car dealers are their wholesale out- 
lets and also retail outlets. They are not under interstate commerce. 
They do not comply with the wage-and-hour law. 

Senator Krerauver. Let me make this clear. The test is not whether 
they comply with the wage-and-hour law. The wage-and-hour law is 
one statute. This isa different statute. 

Mr. Puetps. Yes, sir. 

Senator Krerauver. The wording is different. 

Mr. Puetps. That is true. 

Senator Kerauver. Unless there is a change of title from General 
Motors to the wholesaler, he would be in interstate commerce in any 
event, if what he sold is sold partly in interstate commerce. So com- 
paring the wage-and-hour law with this statute does not prove any- 
thing. 

Mr. Puetrs. No, sir; what I was merely trying to do was to prove 
a competitive disadvantage, the reason for us to have to meet compe- 
tition. In many cases we do have to meet competition. It would be 
hard for us, and we have to make a rather close decision. 

Say car dealers account for 36 percent of our total volume. We have 
to make a rather sudden decision as to whether we can meet competi- 
tion or should meet competition to save our customers. Under this 
law it is doubtful in my mind as to whether we could predetermine as 
to whether we would be legally—that we would be legal in meeting 
competition. 

Senator Krerauver. Where is this General Motors discussion? You 
are afraid you are going to injure General Motors, is that it ? 

Mr. Puetps. No, sir; I think quite the reverse is true. General 
Motors, I think, can injure us unless we can meet price competition. 

Senator Kerauver. If General Motors cuts its prices to the cus- 
tomer, do you think that would be sufficient to adversely affect. com- 
petition and create a monopoly? You are not the one that is creating 
the monopoly, are you ? 

Mr. Puetpes. Sir, in that case I would not know. In other words, 
the extent of the damage that would be done, I couldn’t predetermine. 

Senator Kerauver. All right. Let us get on to your statement then. 

Mr. Puetps. All right, sir. 

It is obvious that when two jobbers compete for a customer’s patron- 
age, one gets the business and the other doesn’t. The one who loses it is 
injured. 

Through the years it has been the view that if the successful com- 
petitor acted in good faith, his act was a lawful and normal incident 
of competition. This is basically what the Supreme Court reiterated 
5 years ago in the Standard Oilcase. The court of appeals in Chicago 
said the same thing several weeks ago. 

It seems clear to me that some proponents of the bills are neither 
logical nor candid when they suggest that the only real object of the 
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legislation is to prevent discriminations that “substantially lessen com- 
petition” or “tend to create a monopoly.” 

It should be obvious that in the absence of a price discrimination 
that may injure competition, there is no occasion for the “good faith” 
of section 2 (b) ever to be invoked. The bills would make the defense 
unavailable, for all practical purposes, whenever there is present 
the very competitive effect required to bring the pricing practice with- 
in the condemnation of the act in the first place. 

In my opinion, the element of injury to competition will always be 
present when there is a price reduction made in good faith to meet 
the lower price of a competitor. In Standard Oil Company v. Fed- 
eral Trade Commission (340 U. S. 231 (1951), the Court said: 


It must have been obvious to Congress that any price reduction to any deal- 
er may always affect competition at that dealer’s level as well as at the deal- 
er’s resale level whether or not the reduction to the dealer is discriminatory. 

Even though the Standard Oil decision was by a divided Court, 
the Justices were unanimous that the view now advocated by the 
proponents of the bills would weaken competition, not protect or pro- 
mote it. 

Sustaining the validity of the defense, the majority of the Court 
said: 

It is enough to say that Congress did not seek by the Robinson-Patman Act 


either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 


The Court concluded: 


The heart of our national economic policy long has been faith in the value of 
competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, “Congress was dealing with competition, which it sought to pro- 
tect, and monopoly, which it sought to prevent.” 

These are hardly the <r that the poopie of this country 
want Congress to overrule or nullify. Speaking for my own com- 
pany, and for numerous small automotive parts jobbers who have 
formed buying groups for the purpose of competing more vigorously 
and successfully with giant integrated concerns, we want and need 
the unmitigated right to meet competition. 

We wholeheartedly subscribe to the words of the late Mr. Justice 
Robert Jackson, a former head of the Antitrust Division of the De- 
partment of Justice, who mo questioned the anticompetitive 
philosophy the Federal Trade Commission urged in the Standard 
Oil case. During the oral argument, he observed: 

The whole philosophy—what troubles me—the whole philosophy of the Sher- 
man Act is go out and compete, get business, fight for it. Now the whole philoso- 
phy we are asked to enforce here is that you really must not, you should let 
this business go and not meet the competition. 

I have difficulty in knowing where we are with this, and I should think 
the people who are trying to do business would find it much more troublesome 
than we do, for it does not trouble me but once a term, but it must trouble 
them every day. 

Let me reply to the late Justice’s words by saying just this: Yes, it 
will trouble us very much indeed. If these bills become law, we will 
be in a constant dilemma. None of us will ever know whether it is 
— safe to meet competition or not. 

n effect, the Government will make crystal-ball gazers out of all 
of us. Even under the questionable interpretation suggested by the 
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proponents of the bills, we will be deprived of the right to meet our 
competitor’s price unless we can tell in advance what the competitive 
consequences will be. 

There are few souls who are hardy or imaginative enough even to 
attempt such a thing in the day-to-day operations of business today. 
The competitor who wants to meet a lower price might not, and prob- 
ably could not, know of market facts that would later in a legal pro- 
ceeding prove crucial or decisive on the question of competitive injury. 

If he is in good faith, that fact should be decisive. As is true now, 
he should have the burden of proving his good faith. To go beyond 
this simple criterion is to invite trouble, if not disaster. 

As a former Chairman of the Federal Trade Commission testified 
last week, the result may well be that either the law simply will not be 
obeyed or, if it is obeyed, we will find that we have created a Franken- 
stein monster, a one-price economy—the very antithesis of the Sher- 
man Antitrust Act. 

Make no mistake about it, this will be worse for small business than 
it is for big business. 

The people in my business believe in competition. We believe it is 
the American way. As stated by Dr. John D. Clark, a member of 
President Truman’s Council of Economic Advisers, when he appeared 
before the House Judiciary Committee in 1949: 

All competitive effort is burdensome and harmful to those who cannot keep 
pace, but if we said it must stop short before it hurts anyone, we would completely 
abandon the policy of competition. 

We believe that S. 11 and H. R. 1840 represent an effort to abandon 
the policy of competition. Until there 1s convincing evidence that 
section 2 (b) of the act is somehow contrary to this policy, we feel 
that Congress should look with a jaundiced eye on those who would 
tamper with the fabric of our competitive system. 

Curiously enough, there has not been a single case, I am told, in 
which a seller has obtained a dismissal by FTC of the charges brought 
against him by invoking the “good faith” defense. 

Why do the proponents complain? It seems to me that they have 
not proved a need for their legislation. In supporting these measures, 
they threaten the freedom of action that is essential in competitive 
markets today. 

I urge this subcommittee to recommend against the enactment of 
these bills. I doso because these hearings, although all too brief, have 
thus far brought out, in my view, that they are not in the public in- 
terest. 

If contrary opinion exists, we, of course, hope that it will be made 
public for all to consider. Until that time, we earnestly ask that no 
action be taken by the Congress. 

Senator Kerauver. Now, Mr. Phelps, on page 6 you say: 


Curiously enough, there has not been a single case, I am told-—— 


Mr. Puetps. Yes, sir. 
Senator Kerauver (continuing) : 


in which a seller has obtained a dismissal by FTC of charges brought against 
him by invoking the “good faith” defense. 


Who told you that? 
Mr. Puetrs, Our staff, sir. 
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Senator Keravuver. Who is that ? 

Mr. Puetrs. Our attorneys. I have an attorney with me today, sir. 

Senator Kerauver. Who is that ? 

Mr. Puetrs. Mr. Murchison. 

Senator Keravuver. Is he Mr. Simon’s partner ? 

Mr. Puetrs. Mr. Howrey’s partner. 

Mr. Murcuison. That is correct. 

Senator Keravuver. Is it Mr. Howrey and Mr. Simon / 

Mr. Murcuison. That is correct. 

Senator Kerauver. Who wrote this statement ? 

eee I assisted in preparation of it—assisted Mr. Phelps 
myself. 

‘Senator Keravuver. Well now, how about the Standard Qil case 
itself, wasn’t good faith sustained there ? 

Mr. Puetps. Sir, I believe this, our case is going to be different. 

Senator Kerauver. I know, but you say there has not been a single 
case. I am asking you about the Standard case itself. 

Mr. Puetps. That would be a good faith case defense. 

Senator Kerauver. How about the Balian Ice Cream case? 

Mr. Puetps. I am not familiar with that, sir. 

Senator Kerauver. Have you examined the cases? 

Mr. Murcuison. Could I answer that? 

Senator Kerauver. He is the witness. 

Mr. Murcuison. I told him that. 1 would be perfectly happy to 
clarify it. 

Senstor Keravuver. It looks like you ought to be testifying instead 
of Mr. Phelps. 

Mr. Murcuison. I will be happy to. 

Senator Kerauver. You put Mr Phelps up here. How about the 
Balian Ice Cream case? 

Mr. Puetps. I am not familiar with that. I am a businessman in 
the automotive parts field. 

Senator Krerauver. You ought not to bring statements in here unless 
you are in position to back them up. 

All right. 

Mr. Sreetey. Mr. Phelps, as recently as April 26, this year, Mr. 
James W. Cassidy, former counsel for the National Standard Parts 
Association, appeared on behalf of one of the Associations you are 
representing today, the Motor & Equipment Wholesales Association, 
before the House Judiciary Subcommittee on Antitrust and in support 
of this bill, the companion bill, H. R. 11, which was passed as 
H. R. 1840. 

I call your attention to his statement of which I will quote you one 
sentence: 

I would like to point out that if the bill confirming the ruling of the Supreme 
Court in the Standard of Indiana case is enacted it would supply competition as 


a justification for what otherwise would constitute an unjust discrimination in 
price. 


Then skipping over to the next paragraph: 


I think the arguments made by most of those who would oppose H. R. 11 over- 
look the competition on the secondary level and give it no consideration. To hold 
that good faith and substantial injury to competition resulting from price 
competition are consistent would mean that a discriminator could escape any 
charge of unlawful price discrimination by simply claiming that he acted in 
good faith regardless of the resulting injury to competition. 


79800—56——86 
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Mr. Phelps, can you tell us whether the position of the individual 
motor and equipment people whom you represent has changed since 
then ? 

Mr. Pueves. Sir, I would like to make it clear I do not represent the 
MEWA, the Motor & Equipment Wholesalers Association. 

Mr. See.ey. Is that position in the industry analogous to that of 
the men whom you do represent? 

Mr. Puevrs. No, sir; it is not. Frankly, the Motor & Equipment 
Wholesalers Association is an association of strictly wholesalers. 

The National Standard Parts Association whom I do represent 
and whom I have submitted a brief for today but did not read, is an 
association made up of quite a few thousand automotive wholesalers as 
well as manufacturers and rebuilders. 

I think in effect they represent more of the after-market or larger 
segment of the after-market business due to the fact that they represent 
rebuilders, manufacturers and original equipment suppliers and 
everybody. ‘Their views sometimes do not quite coincide. 

Mr. Sreetry. Could you tell us how the views of the 1 association, or 
the members of the 1 association, would be different on a piece of 
legislation like this than those of the other, since they are engaged 
in the same industry and virtually have the same function ? 

How, for example, would the attitude of the jobbers differ from that 
of the wholesalers? Aren’t they performing a similar function ? 

Mr. Puextrs. Wholesalers and jobbers are the same. 

Mr. Seetry. They are joined together ? 

Mr. Puetrs. Yes, sir; I could not tell you that without first reading 
their statement and knowing what they are driving at. I know the 
attorney very well, Mr. Cassidy. He used to represent us but has now 
gone with the other association. 

Mr. Seevy. He was representing 

Mr. Puetps. The Motor & Equipment Wholesalers which has its 
members of the—is that correct 

Mr. Sreetry. Many of the same. 

Mr. Puetes. The same, that is right, category type. The Motor & 
Equipment Wholesalers Association is strictly a wholesalers associa- 
tion. The National Standards Parts Association is made up of whole- 
salers, independent manufacturers, all types of manufacturers, re- 
builders, and it is a more general overall segment of the after-market 
industry. 

Mr. Sretry. It would be correct to say then, Mr. Phelps, that the 
view which you present here today is not unanimous by any means 
among the people in your industry ? 

Mr. Pue.prs. No, sir. We could not say that. We say merely we 
are representing the industry. We have represented the indstry every 
year in the past opposing this bill. 

Due to the fact that we had such a short time to prepare a state- 
ment—as a matter of fact, the statements I submitted for NSPA I got 
through the mail this morning. 

Due to the fact that we had such a short time to prepare and get it 
in, we could not poll the members, although we do—and our executive 
committee knows, in years past the membership has gone on record in 
opposition to the bill. 

Mr. Sretey. This appearance of Mr. Cassidy, as I pointed out to 
you, before the House committee considering the identical legislation, 
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was on April 27 of this year and at that time he was, and I suppose 
still is, authorized to speak for that association. 

Mr. Puetps. Yes, sir; he is. 

Mr. Seetry. I have one more reference. I want to refer you to the 
statement filed on the same date before the same committee by Charles 
A. Davis, executive secretary of the Florida Automotive Wholesalers 
Association. 

This organization is a constituent member of your group, is it not? 

Mr. Puetprs. No, sir; it is an independent group. 

Mr. Seetry. But it does represent the wholesalers throughout the 
State of Florida? 

Mr. Puetpes. Yes, sir. 

Mr. Seetey. In that statement Mr. Davis listed some figures which 
he says were released and they represent the averages of reporting 
members of the Motor & Equipment Wholesalers Association, that is 
your organization ? 

Mr. Puetrs. No, sir; that is Mr. Cassidy’s organization. That is 
MEWA. 

Mr. Seetey. These figures which are listed here in the report of the 
the hearings printed by that committee show the net profits before 
income taxes for the year 1950 to 1955 consecutively. And they show 
a steady shrinkage from 5.2 percent down to 2 percent. 

It is stated that they also reflect the experience of the members 
of the Florida Automobile Wholesalers Association. And the state- 
ment is made: 

We don’t need a slide rule to tell us that this trend is rapidly pushing the 
independent automotive wholesaler to the very brink of disaster. 

In view of that fact and your concern that you expressed here 
today about the large companies—-I think you mentioned GM and the 
dealer organizations as the type of competition that you were re- 
ceiving—it would seem that you have already suffered a good deal 
and that your concern really is misplaced ; is it not? 

Mr. Puewrs. Well, my concern 1s this: I think in the future more 
than ever if we are to stay in business we will be forced to meet 
competition to a certain segment of the trade, not to the whole trade 
but to a segment. 

Whether it be in one case the Ford dealers, another case DeSoto or 
Chrysler dealers or another case Pontiac dealers, I think from time 
to time we are going to have to make quick decisions as to whether 
we are going to lose the business or meet competition. 

And my concern is this: Is good faith a legal defense there? 

Mr. Sreetry. Can you tell us how you anticipate that the bill, S. 11, 
would make it any more difficult for you to meet competition than the 
circumstances under which you are operating now and under which 
you are suffering these losses? 

Mr. Puetps. As I understand it now, sir, the fact that I meet 
competition to retain customers is in itself a defense. 

Senator Kerauver. Let me ask, prior to the Supreme Court deci- 
sion had the Federal Trade Commission operated on the assump- 
tion that what we are proposing now is the law? 

During that time do you know of any independent automobile 
dealer who was cited by the FTC substantially to lessen competition ? 

Mr. Puetps. An automobile dealer? No, sir; I don’t. 
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Senator Keravver. Or to create a monopoly ¢ 

Mr. Puetps. I don’t know of any dealers; no, sir. 

Senator Kerauver. All right. Thank you very much, Mr. Phelps. 
Mr. Puetes. Thank you. — 

(The following letter was submitted for the record :) 


JULY 10, 1956. 
Re S. 11; H. R. 1840. 


Hon. Estes KeravuVver, 
Subcommitte on Antitrust and Monopoly, 
Committee on the Judiciary, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR KEFAUVER: On July 3, 1956, I appeared as a witness before the 
subcommittee and read a statement on behalf of the National Automotive Whole- 
salers Association, Atlanta, Ga., and Phelps-Roberts Corp., Washington, D.C. I 
also submitted a statement on behalf of the National Standard Parts Association. 

During the course of my testimony, I made the following statement : 

“Curiously enough, there has not been a single case, I am told, in which a seller 
has obtained a dismissal by FTC of the charges brought against him by invoking 
the ‘good faith’ defense. Why do the proponents complain? It seems to me 
that they have not proved a need for their legislation. In supporting these meas- 
ures, they threaten the freedom of action that is essential in competitive markets 
today.” 

You challenged the factual accuracy of this statement and suggested on the 
record that I was incorrect. To support your assertion, you made reference to 
the Standard Oil and Balian Ice Cream cases and said that these proved the 
error of my statement. 

As a businessman in the automotive parts field, having no knowledge of the ice 
cream and oil trades, I hesitated at the time to take issue with you. However, 
following my appearance, I decided to take the time to recheck the question. 

I now find that my original statement was correct. The Federal Trade Com- 
mission, the agency primarily responsible for enforcement of the Robinson- 
Patman Act, has never dismissed a price discrimination case in which the “good 
faith” defense has been invoked. 

I think that this fact is very significant and is persuasive indication that the 
need for S. 11 and H. R. 1840 has not been established. 

In Standard Oil Company v. Federal Trade Commission (340 U. S. 231 (1951) ), 
an order to cease and desist was issued by the Commission. The Supreme Court 
reversed the affirmance of the Court of Appeals for the reason that the latter 
eourt (and the Commission) had not treated the defense as an absolute one. The 
Commission had not dismissed the case on the basis of a “good faith” showing by 
the respondent. 

Contrary to your suggestion, the Balian case is not a Federal Trade Commission 
case. It is a case involving a private controversy between Balian Ice Cream Co. 
and Arden Farms Co. It is fully described in 104 F. Supp. at page 796. 

In view of the absence of any instance in which the FTC dismissed a proceeding 
on the basis of the “good faith” defense, as currently interpreted, it seems to me 
perfectly proper to raise the question of whether a need for the new legislation 
has been shown. 

Just prior to the close of my testimony, you also inquired whether any automo- 
tive dealers had been proceeded against by the Federal Trade Commission. I 
replied that, to the best of my knowledge, they had not. I was rather surprised 
to be asked such a question in view of the fact that I am not an automotive 
dealer and did not appear on behalf of any such dealers. On reflection, it oc- 
curred to me that you probably meant to direct your question to automotive parts 
wholesalers or groups of such wholesalers. If this is true, the answer to your 
question should have been in the affirmative. Cooperative wholesaling organiza- 
tions, comprised of small independent wholesalers or jobbers, have been pro- 
ceeded against by FTC under the Robinson-Patman Act in a number of cases, 
including Docket No. 5767 (Cotton States, Inc.) and Docket No. 5766 (Mid-South 
Distributors). Individual wholesalers or jobbers were also included as parties 
respondent in these cases. H. R. 1840 and S. 11 quite obviously have a very real 
meaning to persons engaged in automotive parts distribution. 
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In view of the state of the record, I would appreciate it if you will include this 
jetter in the hearings immediately following my testimony. I am sure you will 
agree that my supplementary remarks on each of the above points furnishes some 
clarification, and for this reason will be helpful to the inquiry. 

Sincerely yours, 


Ropert E. PHELPS. 
Senator Kerauver. Mr. Braun, president of the Keystone Bakery, 
Bridgewater, Pa. 
Mr. Braun, do you have a prepared statement ? 


STATEMENT OF LOUIS H. BRAUN, PRESIDENT, KEYSTONE BAKERY, 
BRIDGEWATER, PA. 


Mr. Braun. I do not. 

Senator Kerauver. All right. You are Mr. Louis H. Braun, presi- 
dent of the Keystone Bakery of Bridgewater, Pa. We are glad to 
have you here and tell us whatever you want to. 

Mr. Braun. Thank you very much. 

Senator Keravver. I believe that you have testified at some length 
before the House Committee on Small Business? 

Mr. Braun. I have; yes. 

Senator Krrauver. We have access to your statement there, Mr. 

sraun. You tell us what you have on your mind. 

Mr. Braun. Very well. 

I am here to tell you facts about price discrimination and other 
unfair sales promotion schemes practices by the national food chain- 
stores which has and still is weakening and eliminating the inde- 
pendent grocer and bakery. 

I represent two groups, the first of which joined us in the petition 
which we submitted to the House committee as well as the Senate 
Committee on Smal! Business, which I have here before me. Then 
I represent another group of independent wholesale bakeries which 
met in November 1955 in Chicago to discuss their problems among 
themselves to see whether or not something might be done collectively 
to protect their investments. 

At that time Curtis Scott, of the Grocers Baking Company of Louis- 
ville, was appointed or rather elected chairman to head this organiza- 
tion or this group of bakeries. I am a member of that executive com- 
mittee. 

Before I came down here I made a doublecheck on what has hap- 
pened among the independent wholesaler bakeries during the last 4 
or 5 years. I remember distinctly about 4 or 5 years ago 1,700 or 1,800 

substantial size bakeries operated throughout the country. Today 
only about 1,200 exist. 

Senator Kerauver. How many before? 

Mr. Brawn. 1,700, 1,800, now only about 1,200. 

Senator Krravuver. In the last 4 years? 

Mr. Braun. Yes. About 400 closed up. Another 100 sold out 
either to national banking companies or to other large regional con- 
cerns. 

That is about all I can say for the elimination and for the second 
group. 

With your permission I would like to introduce into the records 
facts and not theory on how the big national chain stores methodically, 
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slowly, and deliberately weaken and destroy independent competition 
in the food industry. 

As I said, Senator Kefauver, I would like to introduce this material 
into the official record. May I do that? I do have before me—— 

Senator Kerauver. Well now, let us see how much material it is. 
We do not want to get the record too bulky. I have your statement 
in which you placed a large number of advertisements in the House 
record. 

Mr. Braun. Yes. 

Senator Kerauver. Let us not repeat and duplicate these. 

Mr. Braun. All right. I do have additional material here which 
I would like to give. 

Senator Kerauver. Have you been over this with Mr. Seeley ? 

Mr. Braun. I have talked about it. 

Senator Keravuver. All right. So you introduce it. Mr. Seeley 
has been over it. 

Mr. Braun. May I do that later on? 

Senator Krravuver. It will be introduced in the record after your 
testimony. 

Mr. Braun. All right, sir. 

Senator Kerauver. Just tell us about it. What do they do to you, 
what happens? How big is your company, by the way ? 

Mr. Braun. We employ about 150 people. 

Senator Keravuver. Then what happens to you? 

Mr. Braun. Well, the facts are that national chainstores, according 
to the advertising material, practice price discriminations, 

Senator Krerauver. Against you or your customers ? 

Mr. Braun. Well, against our customers which, in result, weakens 
us. 
Senator Kerauver. How large an area do you sell to? 

Mr. Braun. We serve a trading area of approximately 850,000 
people. One-half of our business is done in Pennsylvania; one-half 
is done in Ohio. 

Senator Kerauver. You sell largely to independent merchants? 

Mr. Braun. We sell to independent grocers only. 

Senator Kerauver. What happens to you? How do they give you 
unfair competition ? 

Mr. Braun. Because of ruthless price discrimination, as this ma- 
terial shows, and combination sales which feature selling commodities 
below regular — people are drawn into the chainstores and if they 
do they naturally don’t go to the independent store and in the course of 
time they lose customers, they close up, with the result that we have 
less customers, which naturally weakens us, and eliminates the weakest 
one in the group of the independents. 

Am I ies myself clear there, Senator Kefauver ? 

Senator Kerauver. As I understand it, you claim that they will 
find some customer of yours, take a town in which some customer of 
yours is operating, some independent grocer, and lower the price 
there way down even much lower than they have it somewhere else 
for the purpose of forcing him to the wall; is that it? 

Mr. Braun. That is correct. 

For instance, the Loblaw people opened a branch in Youngstown, 
Ohio, 2 years ago. They have been featuring coupons, very valuable 
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coupons, in their weekly advertising, which naturally reduces the 
price of their commodity that they are selling. 

But they do not feature these coupons in Buffalo where they are 
well established. And my material shows that evidence. 

Senator Krrauver. You mean they discriminate by virtue of the 
use of coupons in places where they are trying to carry on a price war 
against some of your customers? 

Mr. Braun. Right. 

Senator Krerauver. Have they been able to put any of your custo- 
mers out of business ? 

Mr. Baun. Definitely so. 

Senator Kerauver. How many? 

Mr. Braun. I would dare say that in about 4 or 5 years, 20 percent 
of them closed up and others, of course, are substantially weakened. 

Senator Kreravuver. After they put your customers out of business, 
then do they stop the giving of coupons ? 

Mr. Braun. Loblaw has not discontinued coupons yet. They are 
still featuring coupons and in the Greater Youngstown area, where 
they are not featuring coupons in Buffalo. 

That is what I mean by saying that I do have additional material 
which applies not only to Loblaw but A. & P. as well, and Krueger. 

Senator Kreravuver. Do you think this legislation would help you 
or would help the baking industry, the manufacturers, independent 
manufacturers ? 

Mr. Braun. I do believe so. I regret to say that our legal counsel 
is unable to be with me today because of illness. But he is acquainted 
with more or less the details. 

Senator Keravuver. He filed a statement, I understand? 

Mr. Sretey. Yes. 

Senator Keravuver. That is one of the statements we put in the 
record ? 

Mr. Sretey. Yes. 

Senator Keravuver. Thank you very much, Mr. Braun. And Mr. 
Seeley, you see that these exhibits of additional material are properly 

laced in. and incorporated in the record. You leave that with Mr. 
Seeley, what you have there. 

Mr. Brawn. I will do that. Thank you. 

(The advertisements and other material referred to will be found 
in the files of the subcommittee. L. H. Braun’s supplemental state- 
ment follows :) 


STATEMENT OF Louis H. BRAUN, PRESIDENT, 
KEYSTONE BAKERY, BRIDGEWATER, PA. 


Supplementing my testimony before the House Subcommittee No. 5 on April 
17, 1956, I submit the following evidence to show how the large chainstores 
engage in price discrimination and various schemes of sales promotion to injure 
small competitors and thereby weaken and eliminate competition with the 
independent grocer. Inasmuch as those chainstores operate their own bakeries, 
these practices will, in the course of time, bring about the elimination of the 
wholesale bakery manufacturer. 

In the case of A. & P., we sent a man to Toledo, Ohio, to investigate A. & P. 
bread and bun prices. In Toledo we found that A. & P. is at present selling 
20 ounce Jane Parker bread for 17 cents and buns at 21 cents, whereas in 
Youngstown, Ohio, A. & P. is selling 19 ounce Jane Parker bread at 14.5 
cents and buns at 19 cents. In addition to the discriminatory lower price in 
Youngstown, A. & P. is featuring 2 packages of buns for 29 cents, occasionally, in 
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the Youngstown trading area. Photographs and the documents substantiating 
the foregoing statements are submitted herewith. 

In the case of Loblaw Stores I am submitting two newspaper advertisements 
of the same date from two different cities, Youngstown, Ohio, and Buffalo, N. Y. 
In these advertisements Loblaw is featuring very valuable coupons in Youngs- 
town, but they are not featuring such coupons in Buffalo. The reason is this. 
Loblaw came into the Yungstown, Ohio, trading area within the past 2 years 
and it has been expanding its business there by opening up a considerable 
number of supermarkets. In order to get the public into its stores it has been 
and still is featuring valuable coupons as bait. This is another method of 
cutting prices, and it is taking customers away from the independent grocers 
because such sales are made below cost. This practice brings about gradually 
and deliberately the elimination of the independent grocer upon whose existence 
the bakery manufacturer depends. 

In the case of Kroger, I am submitting a Pittsburgh, Pa., newspaper advertise- 
ment of July 2, 1956, in which Kroger features a combination sale, the savings 
on which are about 20 percent under the purchase price of the same items if 
purchased individually. This is another scheme to bring customers into their 
stores. 

As in the case of Loblaw, this discriminatory and unfair practice takes cus- 
tomers away from the independent grocer, which automatically takes cus- 
tomers away from us because we are a supplier of bakery products and we 
sell only to the independent grocer. As they lose their customers to the large 
national chainstores, we lose our sales outlets. As the independent grocers 
continue to close their doors, the independent wholesale baker is thereby elim- 
inated also. Such practices are having the effect of seriously lessening com- 
petition and bringing about monopoly. 

Louis H. Braun, President, 
Keystone Bakery. 


Senator Krrauver. Mr. McGee, how long would your statement 
take? I am trying to see what our schedule ought to be here. 

Mr. McGer. In its written form it covers some 50 pages. I hope 
to summarize it in as brief fashion as I can. 

Senator Krerauver. About how long? 

Mr. McGee. I should think 30 minutes. 

Senator Kerauver. I have got to be on the floor of the Senate 
about noontime. I was trying to figure that out. The other witness 
we have is Mr. Kettering, general manager of the Kettering Baking 
Co., of Fairmont. How long will your statement take? 

Mr. Kerrertne. I think we can do it in maybe 5 minutes or less. 

Senator Keravuver. Suppose we have you now. I think, Mr. McGee, 
we will have to come back at about 15 minutes to 2. I have to leave 
about 3 o’clock. 

Mr. McGee. That is fine. 

Senator Krrauver. We will hear you now then, Mr. Kettering. 
You are H. E. Kettering, general manager of the Kettering Baking 
Co., of Fairmont, W. Va. 


STATEMENT OF H. E. KETTERING, GENERAL MANAGER, KETTERING 
BAKING CO., FAIRMONT, W. VA. 


Mr. Kerrerine. Yes, sir. We operate a comparatively small whole- 
sale baking operation that covers the counties of Marion, Monongalia, 
Harrison, Taylor, part of Wetzell County, all in West Virginia. 

We wholesale bread, rolls, and brown-n-serve products of our own 
manufacture. We also job cakes, sweet goods, pies, and doughnuts but 
we do not manufacture them. 


IT have been in the wholesale baking business for the past 35 years, 
since May 1, 1921. 
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I am here particularly to complain of the discriminatory and unfair 
trade practices of the large national bakery corporations as they 
affect our operations and the operations of other independent whole- 
sale bakeries of north central West Virginia. 

In 1954, the Ward Baking Co. was selling a 10- or 10%-inch loaf 
of white bread weighing 17 ounces at 17 cents wholesale in their pri- 
mary market of Pittsburgh and western Pennsylvania. 

At that same time they were selling a 12-inch loaf weighing 18 to 
19 ounces and even 21 ounces in West Virginia, at 16 cents in com- 
petition with West Virginia breads which were 10-inch loaves weight 
14 ounces and wholesaling at 14 cents. 

In other words, Ward was selling bread in Pennsylvania at 16 
cents a pound. In West Virginia Ward was selling the same brand 
of bread at 12.2 to 14.2 cents a pound against all West Virginia 
breads which wholesaled at 16 cents a pound. 

In other words, 17 ounces at 17 cents, equals 16 cents a pound and 
14 ounces at 14 cents, also, equals 16 cents a pound. 

Shortly thereafter the Hilltop Baking Company of Morgantown 
went out of business because they could not compete profitably against 
such competition. 

The Wholesome Baking Co. appears to be on its last legs and has 
been trying to sell their business with no takers. They offered to 
sell me their routes and their store display fixtures but I felt they 
had nothing to sell. I didn’t even consider the price they wanted. 

The latter part of February 1950 the wholesale bakeries in north 
central West Virginia increased the wholesale price of white bread 
to 15 cents for the 14-ounce loaf. 

Parenthetically, we operated at quite a loss during the latter months 
of 1954 and in January and February 1955. 

In the meantime, some months earlier, the Pittsburgh market ad- 
vanced bread prices from 16 cents to 17 cents, but Ward continued 
to sell in West Virginia at 15 cents for their larger loaf against our 
price of 14 cents for our smaller loaf. 

When we advanced our price the last of February 1955 to 15 cents, 
Ward advanced their prices on their heavier loaf to 16 cents. 

Today Ward is selling their Tip Top white bread in Pennsylvania 
at 17 cents a loaf, marked 1 pound, but usually weighing 17 to 1714 
ounces, or 16 cents a pound. 

In West Virginia they sell the very same loaf for 15 cents, or 14 
cents a pound, against West Virginia breads which wholesale at 15 
cents for a 14-ounce loaf, or 17.14 cents per pound. 

In other words, Ward is selling bread in West Virginia 100 miles 
from their base, at 2 cents a pound less than they sell it in Pittsburgh 
and western Pennsylvania, and more than 2 cents a pound less than 
their West Virginia competitors in West Virginia. 

The effect of this discrimination is substantially to lessen competi- 
tion and tend to create a monopoly in our opinion. 

Today Ward Baking Co. is operating five wholesale routes in 
Monongalia County, W. Va., and definitely dominates the wholesale 
baking business in that county. 

We feel and believe that this competition in West Virginia is illegal 
and unlawful inasmuch as it has destroyed and is now destroying 
competition. 
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Incidentally, the last financial statement that I saw of the Ward 
Baking Co. for a certain period in 1946—I do not recall whether it 
was 12 weeks or a quarter or exactly what, but they showed a loss 
before preferred dividends. 

Continental Baking Co. and General Baking Co., both operating 
out of Wheeling, W. Va., put out the same size and price bread as 
Ward Baking Co. does out of Pittsburgh, Pa. And in their primary 
market of Wheeling, they, too, sell at 17 cents wholesale, but where 
they overlap our operations, they sell at 15 cents wholesale. 

In addition to these unfair and inequitable price differentials Ward, 
also, has offered grocers 100, 150, and 200 loaves of free bread to get 
the grocer to stock their products. 

Continental Baking Co. has sampled whole communities of house- 
wives with free whole loaves of bread to create a demand for their 
product. 

While we feel that we already have a good case against the large 
corporation bakeries under existing law, if either the Justice Depart- 
ment or the FTC would make an investigation of the matter, neverthe- 
less, we also feel that these agencies could feel more sure of themselves 
if the Senate will pass S. 11 which I understand is identical with 
H. R. 1840, which passed the House by a vote of 393 to 3. 

A recent bulletin from the American Bakers Association stated that 
strong opposition exists to the proposed change and the chances of its 
passage in the Senate are not considered good. I do not know who 
dictates the opinions expressed by the American Bakers Association, 
but in my humble opinion the only people who would oppose the bill 
in question would be those who practice discrimination. 

Anyone who competes honestly and honorably certainly has nothing 
to lose by the passage of S. 11, in my humble opinion. 

Senator Kerauver. Thank you, Mr. Kettering. How long have 
you been in the baking business ? 

Mr. KerrertnG. Since May 1, 1921, a little more than 35 years. 

Senator Knrauver. As I understand it, then, Ward sells at a dis- 
criminatory price to your customers, at a lower price than they sell 
in their home territory ? 

Mr. Kerrertne. That is correct. And at a lower price than we sell 
on a per-pound basis. 

Senator Kerauver. Ata lower price? 

Mr. Kerrertne. In other words, they are not meeting our competi- 
tion. They are beating our competition. 

Senator Keravuver. They are beating it ? 

Mr. Kerrertne. Yes, sir; they are selling at a cent a pound less. 

Senator Kerauver. After they put your customers out of business 
with that kind of competition, what happens then ? 

Mr. Kerrerine. Well, frankly, they are putting the smaller inde- 
pendent wholesale bakeries out of business in our area, Senator. 

Senator Krravuver. In other words, they beat your competition and 
force you to get your price further and further down, and that is 
breaking you 4 

Mr. Kerrertnc. We haven’t been meeting their competition, sir. 
But their competition hurts the independent wholesaler bakeries of 
northern West Virginia. It has not put us out of business yet, and 
we hope it won’t, but it has several of them. 





TO AMEND SECTION 2 OF THE CLAYTON ACT 565 


Senator Kerauver. Put several of them out of business already ? 

Mr. Kerrerinc. Yes; one entirely out and the other one just about 
out. 

Of course, they cover only those two counties in West Virginia. 
Those 2 counties represent 60 percent of our selling area. 

Senator Kerauver. Do you have some exhibits there, Mr. Kettering? 

Mr. Kerrertne. Only those that I introduced in the hearing of the 
Subcommittee No. 5 of the Select Committee on Small Business in the 
House of Representatives, sir, to which you referred. And I under- 
stand you have those. And that is why I made my statement so very 
brief. 

Senator Kerauver. How can they sell in your area at a lower price 
than they do where the bread is made ? 

Mr. Kerrerine. Well, they simply do. They are losing money ac- 
cording to their own financial statement. 

Senator Keravuver. Do you know why they do that? 

Mr. Kerrertne. No; we didn’t exactly ask them why. We had our 
West Virginia Bakers Association get in touch with their New York 
office back in 1954, and those statements are in this House hearing, if 
I may refer to this. 

Senator Kerauver. Give it to us in your own words, 

Mr. Sretey. What is your recollection ? 

Mr. Kerrerrnc. My recollection is that a telephone conversation 
was held with Mr. Casto, who is no longer the active chairman of the 
board, I believe, and he stated that they did not want any of their 
plants to initiate any discriminatory or unfair trade practices and he 
would have the management of their Pittsburgh plant meet with us 
in Morgantown, W. Va. 

That meeting was held on July 1, 1954, but they started out by tell- 
ing us that our price was too low. And we agreed that our price was 
too low, but because of competition farther down in the State we were 
helpless to do anything about our own price situation, even though 
we felt it was too low. 

They agreed to take off their big loaf which weighed anywhere from 
18 to 21 ounces, but they stated that they would still sell their small 
loaf at a price higher than our price. And they did take it off the 
market the following week. 

But in September of the same year, less than 3 months later, they 
put it back onto the market again. 

Whether they lost any volume because of taking off that large loaf 
at that time, Ido not know. But then gradually they have come down 
and abandoned that larger loaf and they are putting out only the regu- 
lar loaf now in West Virginia that they are putting out in Pennsyl- 
vania. 

Whether the elimination of some of that wholesale competition in 
Morgantown affected that, of course, I am not in a position to say, 
either. But it would appear that as they gain more dominance or 
predomination of the market, that they do let up a little bit in their 
price discrimination. 

Senator Keravuver. In other words, to keep the prices down until 
they put the independent out ? 

Mr. Ketrertna. That seems to be the cause and effect, apparently. 

Senator Kerauver. The conversation you relate is on page 92 and 
following of the hearings of the House ? 
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Mr. Kerrerinc. I am sorry, I was unable to find it. 

Senator Kerauver. Thank you, Mr. Kettering. And we appreciate 
your coming here and telling us about this. 

Mr. Kerrertne. Thank you, Senator. 

Senator Krrauver. You have been advised by your lawyers and you 
feel yourself that this bill would, at least, help to thwart what has been 
happening to you there ? 

Mr. Kerrertne. Yes, sir; we feel that way. 

Senator Krrauver. We will stand in recess now until 15 minutes of 
2 o'clock. 

(Whereupon, at 12: 10 p. m., the committee recessed, to reconvene at 
1:45 p.m., this day.) 


AFTERNOON SESSION 


Senator Kerauver. Mr. McGee, will you come around, sir? 

Mr. McGer. Yes, sir. 

Senator Kerauver. Mr. McGee, we are glad to have you here. 

Mr. McGer. Thank you, sir. 

Senator Krravuver. I want to say for the record, in introducing Mr. 
John S. McGee, that Mr. McGee is the only economist that we are hear- 
ing, as such, in this particular hearing. 

‘A number of economists have appeared in other hearings before this 
subcommittee and testified either here or before the other Senate com- 
mittees or before the House, as to their opinion of the principle of 
S. 11, and have talked about the meeting of competition problem. 

We are hearing Mr. McGee, however, because Senator Dirksen has 
asked that Mr. McGee be given an opportunity to testify and to pre- 
sent some of his analysis of the Standard Oil case. 

Other economists have testified along the same lines Mr. McGee will. 
A number of distinguished economists have testified in support of the 
Robinson-Patman Act amendment. 

So that there will be a balance in the record and so that the reader 
will understand that others have testified, I am going to list the names 
of those in support of it, and also the place where their testimony can 
be secured in other hearings. 

(The list referred to is as follows :) 


Economists WHo HAVE RECENTLY TESTIFIED IN Favor OF STRENGTHENING THE 
ROBINSON-PATMAN ACT 


Dr. Walter Adams, hearings before the Subcommittee on Antitrust and Mo- 
nopoly of the Committee on the Judiciary, United States Senate, 84th Congress, 
part III, September 1955, page 1003. 

Dr. Joel B. Dirlam, (same) page 955. 

Dr. Leo Fishman, hearings before the Select Committee on Small Business, 
House of Representatives, 84th Congress, October-November 1955, page 667. 

Dr. Horace Gray, (same) page 657. 

Dr. Vernon Mund, (same) page 639. 

Dr. Holbrook Working, (same) page 6380. 


Senator Karauver. Mr. McGee, we received this morning, I think 
for the first time, your lengthy statement, some 50 pages of your 
presentation. So I have not had a chance of making an analysis of 
your statement. 

Under the rules here, if we follow them strictly, we are supposed 
to get the statements at least 24 hours before you testify, to give us a 


chance to analyze them. But your statement in full will be printed 
in the record at this point. 
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STATEMENT OF JOHN S. McGEE, ECONOMIST, THE FIRST NATIONAL 
CITY BANK OF NEW YORE 


(Mr. McGee’s prepared statement is as follows :) 


I. INTRODUCTION 


My name is John 8. McGee. I am employed as an economist by the First 
National City Bank of New York. However, 1 would like to make it clear at the 
outset that I do not appear here as a representative of my employers. ‘They are 
not in any Way responsible for, nor have they influenced, my testimony or opinions 
on the matter at hand. In fact, I am not representing anybody. Before I was 
employed by the bank, and while I was still an academic economist, I studied the 
problem of price discrimination. I appear here solely as an independent and 
nonpartisan student of monopoly and competition who is interested in preserving 
a competitive free-enterprise system. 

As I understand it, the primary objective of 8. 11 is to overturn the Supreme 
Court’s Standard Oil of Indiana decision with respect to the “meeting competi- 
tion” defense available under section 2 (b) of the Robinson-Patman Act. Since 
S. 11 overturns the Supreme Court’s Standard Oil decision, the bill seems tu 
imply that it would correct certain anticompetitive effects that the Supreme Court 
permits. The implication is that what Standard Oil of Indiana did reduced com- 
petition, and that the Supreme Court condoned it. That implication disturbs me. 

While I was a research associate at the University of Chicago, I spent consid- 
erable time studying the economic aspects of the Standard of Indiana case. My 
major findings will be published in the forthcoming issue of the Chicago Law 
Review. I discovered that some important aspects of that case have never been 
analyzed or widely appreciated, while some highly erroneous ‘‘factual” claims 
and theoretical conclusions have been made with respect to it. I sincerely believe 
that there is a great danger of building up a myth around the Standard Oil of 
Indiana case. Facts are the only antidote I can prescribe. Fortunately, a lot 
of them are available. 

One of the reasons that the Standard Oil case is so interesting to an economist 
is that it was a well-litigated case that produced a wealth of relevant economic 
data—the printed record covers about 5,000 pages. It covers both a manageable 
time period—1936—40—and a specific locality, Detroit. It is an excellent testing 
ground for a lot of economic theories that have grown up over the last 20 years or 
so. 

Some economists have said that “fewness” of sellers, or “rival consciousness”, 
is a major impediment to competition. According to their theories, many more 
than 3 or 4 sellers may still be “few”. For it appears that what they have meant 
by “fewness” is not so much a matter of numbers as of attitude. We are told 
that sellers are “few’’ when they. devote great attention to what their rivals do, 
and when rivals are sensitive in the same way. 

“Fewness” is said to result either in a gracious solicitude for the welfare of 
rivals, or a paralysis of fear. When sellers are “few”, we are told, they recognize 
that unilateral, selfish activity will induce a swift and stern retaliation, with the 
result that returns are lessened for all. “Fewness” thus tends to make price 
cutting an unattractive business technique. 

With economists’ pronouncements that “fewness” is with us everywhere, the 
fear has arisen that much of American industry is not likely to be very com- 
petitive. 

Similarly, price discrimination occupies a special place in legend and law. 
Many economists claim that price discrimination is both a mark of monopoly and 
an effective method by which competition may be crushed out. Others have 
appropriately pointed out that, in the real world, firms are most disposed to cut 
prices when they can to some extent conceal their competitive activities from 
rivals, and when they can cut in a selective or discriminatory fashion rather than 
all over the place. This kind of selective competition has broken the back of many 
cartels. To the extent that firms engage in it independently, effective collusion is 
out of the question. 

The record of the Standard Oil of Indiana case provides an excellent test of 
these theories. 


II. STANDARD OIL AND THE MARKET 


Over its first 20 years, the Standard Oil Company of Indiana did from 75 to 100 
percent of the oil business in its territory, the proportion varying with locality. 
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By 1928, its share had shrunk to about 34 percent. By 1940 the figure had fallen 
to about 20 percent, and remained below 20 percent at least until 1950. 

In addition to the long-term forces that reduced its share of the market, 
Standard, like its fellows in the industry, was subjected to cyclical fluctuations 
and certain irregular shocks and disturbances. It is difficult to understand what 
happened in the Detroit gasoline market without knowing the state of the 
American petroleum industry during the 1930's. 

The industry’s greatest trial came in the 1930’s, when rising petroleum output 
from the new “flush” east Texas field coincided with a shrinkage in national in- 
come and oil demand. While the effects of the great Seminole field (1926), and 
the lesser Oklahoma and west Texas discoveries lingered on, the fabulous east 
Texas field (1930) came upon the sagging industry like a thunderbolt. Indeed, 
chaos in the east Texas oilfield was so comprehensive that for a short time martial 
law was established init. Prices fell precipitously. 

Furthermore, other factors combined in the thirties to accentuate downward 
pressures on oil and gasoline prices. Gasoline yields increased as a consequence 
of improved technology, and gasoline consumption decreased or declined in its 
rate of increase. When to these forces was added a tremendous and sudden 
increase in petroleum output, the price structure collapsed. 

During the 1930's it is clear that discriminatory price cuts were an important 
competitive technique. They were employed by large firms and small, and at 
every level of the industry—from the well to the retail pump. Open price an- 
nouncements lagged far behind the more or less secret and selective price cuts 
that really made the market price. 

If the oil industry in general was competitive, restive, and distressed, the Mid- 
west, especially Detroit, was one of its most troubled parts. This may be 
accounted for by several factors. First, aggregate gasoline consumption is in- 
fluenced importantly by personal income. And, the depression hit Detroit and 
other industrial centers even harder than the Nation as a whole. Second, De- 
troit was a large gasoline market, and a considerable number of sellers offered 
gasolineinit. Third, the discovery and rapid exploitation of local crude supplies 
and the construction of local refineries created downward pressures upon prices. 
Fourth, Detroit is well located with respect to major means for transporting 
petroleum products. 


Ill, OUTLINE OF MARKETING ARRANGEMENTS 


In the Detroit area, the Standard Oil Company of Indiana maintained large 
volume gasoline-storage facilities at its River Rouge marine terminal, into which 
it moved gasoline from its Whiting, Ind., refinery. In addition to the marine 
terminal, Standard operated some six bulk plants, which were served by hired 
truck transports that moved gasoline from the River Rouge terminal. Aside from 
the relatively few large industrial purchasers served directly by the company, 
Standard sold gasoline to two chief classes of customers, retail dealers and 
jobbers. 

As of December 31, 1940, Standard of Indiana served directly some 357 
retail filling stations in Detroit... It owned about 200 of these outright, al- 
though it did not directly operate them. It leased and subleased an additional 
8 or 10 stations. Standard Oil dealer arrangements were of two varieties 
depending upon whether dealers leased filling stations that Standard owned 
or otherwise controlled. 

The terms of the lease varied among Standard stations. Filling station 
operators who owned their own stations or leased them from someone other 
than Standard, signed the company’s contract 461. A so-called tying section 
of contract 461 seemed to provide only that such operators purchase their re- 
quirements of the Standard of Indiana gasolines from Standard of Indiana. 

In the gasoline industry, as well as in other trades, manufacturers commonly 
sell at different prices to buyers who perform different distributive functions. 
For example, it is common for producers to sell to wholesalers—who typically 
buy in large quantities, assume the risk and expense of storage, and deliver 
to advanced elements in the hierarchy of distribution—at more favorable prices 
than to retailers to whom they sell directly. This practice apparently is some- 
times grounded upon the belief that some elements in the distribution process 
perform unique and valuable functions for which they should be “paid” in the 
form of lower prices. 


1 Record, op. cit., Commission’s Exhibit No. 128—A, pp. 4785-4786. In view of claims 
that Standard’s practices might be predatory in character, it is interesting that 3 years 
earlier it served 358 stations. Ibid. 
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What complicates matters is that two or more different functions are fre- 
quently combined within a single firm; and firms performing widely differing 
functions may all be called jobbers or wholesalers. In general, a firm will “farm 
out” those distributive or other functions that it can get done cheaper in the 
open market than within its own organization. 

Some firms, like Standard, found it advantageous to use both direct and jobber 
distribution. Thus Standard sold to filling stations directly, and in addition 
sold to four jobbers in the Detroit area who took delivery in large quantities, 
stored, and further distributed the product.’ 

As is apparently altogether usual in the industry all of these jobbers at one 
time or another sold important quantities of gasoline through their own retail 
stations, and one of them, “Ned’s Auto Supply Co., was exclusively a retailer. 

The dual role of the typical jobber is to be explained, in part at least, by the 
character of his evolution. It is unusual for a jobber to enter the jobbing func- 
tion full-blown. Most began as retailers and usually continued at least part 
of their retail business. 

Standard delivered gasoline in larger quantities and at lower prices to jobbers 
than to ordinary retail dealers. Moreover, whereas the jobbers themselves 
performed and paid for certain services provided for outlets they supplied, 
Standard supplied analagous expensive equipment and services to its ordinary 
retailer customers. 

It is very important that, although the Standard jobbers did assume part of 
the wholesaling functions and costs, not one of them was able to obtain the tank- 
car price without bargaining for it. Indeed, the very process of giving jobber 
status to gasoline marketers was an important competitive technique in the 
gasoline market from 1936-40. 


Iv. THE GROWTH OF NONMAJOR SUPPLIERS 


The deepening depression engendered two forces making for a growing number 
of firms marketing gasoline at below prevailing prices, and they eventuated in 
protracted price wars. The first of these was the growing margin between the 
going wholesale price for gasoline and the price paid by consumers; the second 
was the increasing price consciousness of consumers. Abundant and cheap crude 
oil and gasoline made the existing price structure sufficiently high to encourage 
the growth of nonmajor competition. And shrinking income and employment 
made gasoline buyers more price conscious. 

That the nonmajors offered something consumers wanted is indicated by the 
speed with which they grew. Some of them grew very fast indeed. For example, 
within 10 months after he opened a chain of cutrate filling stations in 1938, 
Charles E. Austin had become a very important seller of gasoline and a serious 
threat to price stability.* 

Austin was actually successful in establishing two large chains, the first of 
which sold the Zip brand gasoline, the second Joy brand. He sold the Zip opera- 
tion, then established the Joy chain. After Austin disposed of it, the Zip chain 
continued to be an important competitor of the majors. 

There were others like him. During the year 1936 to 1940 there were between 
16 and 28 licensed wholesale jobbers and distributors of nonmajor gasolines in 
the Detroit area. Some 30 different nonbrand jobbers operated at various times 
during the period. From 1936 to 1940 their sales grew steadily, both in absolute 
and relative terms. By 1940 nonbrand jobbers had increased their gallonage some 
40 million gallons, the increase alone coming to 162 percent. Furthermore, 
jobbers of nonmajor gasolines increased their share of the total Detroit market 
from 6.8 percent in 1936 to 13.9 percent in 1940, reaching a high of 15.2 percent in 
1939. By 1939 the market share of nonbrand jobbers as a group ranked just below 


2In this connection, however, it is interesting that Standard of Indiana sold relatively 
less of its total volume through jobbers than did the average company. 

’Mr. Raupagh put it this way: “In 1938, Charles E. Austin took out a wholesale 
distributor’s license and started a chain of cut-rate service stations. 

His gallonage, according to the State’s figures, for 10 months in 1938 was over 14 million 
gallons, an devery gallon sold at retail—so that it shows that he has a very good con- 
sumer or automobile owner acceptance, in order to sell that gallonage, and any time that 
a marketer can do that in any market or any city the size of Detroit, and immediately 
take on that much gallonage, that is a serious—it has a serious effect on the business of 
any major brand marketer. It has a serious effect on all business.”” Record, p. 1912. 
By 1940 Austin’s gallonage had climbed to 17,900,000 gallons. Ibid., p. 1961. In 1939, 
he sold 21,607,373. Respondent's Exh. No. 57—A, p. 4877. 

In his rapid ascendancy in the gasoline market, Austin captured the industry’s attention 
not only by his success in selling gasoline, but also by the colorful character of some of his 
buying operations. 
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that of the Standard Oil Co., the leading marketer im the area. By 1940, both 
Standard and the nonbrand jobbers had lost in terms of market shares, but 
Standard had gained somewhat relative to the nonbrand jobbers. Furthermore, 
the gallonage separately allocable to nonmajor brand distributors undoubtedly 
understates the magnitude of sales actually made by the nonmajor brand dis- 
tributors. In every year except 1940 the rate of growth of nonmajor brand 
jobbers sales was greater than the growth in either Michigan or Detroit aggregate 
gasoline consumption. And, in every year except 1940, their rate of growth was 
greater than that of any other class of marketer. The nonbrand jobbers achieved 
their greatest rate of growth between 1937-38, increasing their sales 61 percent 
during that time. 

Summary.—During the thirties, competition in the Detroit gasoline market 
was influenced to an important extent by the entry of new gasoline brands and 
new firms that sold them, and especially by the rapid absolute and relative growth 
of the suppliers of nonmajor brand gasolines. Conditions of entry were thus 
free enough to permit considerable changes in market occupancy over a relatively 
short period of time. 


Vv. RETAIL PRICE CUTTING IN DETROIT 


Detroit at various times from 1936 to 1940 was the site of such sharp competi- 
tive activity in the gasoline market that retail sellers came to regard the condi- 
tion as a price war. Fortunately, there are available data with which to show 
the timing, severity, and spread of this competitive price cutting. 

As part of its managerial procedure, Standard of Indiana made periodic sur- 
veys of the “prevailing” retail gasoline prices in various cities and other areas, 
and the number of outlets departing from the prevailing price. 

The record indicates that during periods of slack demand the prevailing price 
structure is eroded away by increasing numbers of price-cufting stations, that 
the prevailing price is lowered in the process, and that further erosion of the 
price structure may then take place from the previous level. Thus the actual 
average prices do not abruptly change; they are gradually eaten away. 

The price data clearly indicates some important things: (1) the trend of retail 
service station prices was unmistakably downward; (2) the trend of Standard 
Oil’s tank-car and tank-wagon prices was also downward; (3) the margin between 
prevailing retail price and Standard Oil’s tank-wagon price fell very substan- 
tially during 1938, because the prevailing retail price fell more rapidly than 
tank-wagon prices; (4) the minimum number of stations posting retail prices 
below the major price was roughly 80. According to these data, 1938 and early 
1939 were the periods of most intense retail competitive activity, as judged by 
(1) the low prevailing retail price, (2) dealer margins, (3) Standard Oil tank- 
wagon prices, and (4) the number of outlets selling below the prevailing retail 
price. Whether the prevailing price was falling, rising, or constant, there were 
never fewer than 79 stations selling for less than the prevailing price. 


VI. PRICE FIXING AT THE RETAIL LEVEL 


Confronted by the rigors of competition, retail gasoline dealers banded together 
to escape them. One form of their efforts to mitigate competitive pressures was 
the Retail Gasoline Dealer’s Association of Michigan. Some of that association’s 
activities were clearly outlined by the association itself. In a 1940 editorial, 
the association proudly went on record as having initiated, supported, and largely 
accomplished a ‘“4-point program” to rid Michigan of the evils of unrestricted 
competition. According to the association, it had joined with the Federal 
Trade Commission in bringing a new order and stability to gasoline marketing. 

In addition to its efforts to eradicate price discrimination, the association 
had pioneered in supporting and enforcing legislation to prevent sales below 
“cost” as defined by the statute. The statute made dealer cost surveys presump- 
tive proof of the level of costs, and outlawed sales that did not cover those survey 
costs. It is abundantly clear that the surveys were undertaken to “prove” the 
high costs necessary to establish margins desired by association members. 

It is equally clear that dealers welcomed the unifying influence of the associa- 
tion as a means of raising prices to levels whose attainment competition would 
otherwise prevent. 

As an adjunct to its other activities, the association maintained “investiga- 
tors” to seek out price cutters and bring them under fire from the State Fair 
Trade Act. 


a me lee eed ed A 
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There are many other evidences of concerted action, within or outside the 
association, to prevent price competition at the retail level. Dealers not only at- 
tempted to agree with one another to raise prices, but also tried to get suppliers 
to police the price structure. On some occasions dealers directly approached 
price-cutting operators to get them to remove signs advertising price cuts. When 
that technique failed, the dealer groups fell back upon the agencies of govern- 
ment. Even so aggressive a seller as Ned’s Auto Supply ultimately came to 
accept prices set by the dealer association. 

Whatever the success of the retail cartel in completely stopping undercover 
price cutting, it evidently did succeed on occasions in greatly reducing the 
amount of open price cutting at retail. In doing so it received the aid of 
trade unionists. In explaining the decline in the number of stations openly post- 
ing prices below the prevailing major gasoline prices in March 1938, P. A. 
Raupagh said: 

“In March the number of stations, according to the surveys we had made, 
had dropped down to 119 that were selling below the prevailing prices of 
major brand dealers, and that was because of the activity of taking down signs. 
There was considerable union activity in 1938. By union I mean the A. F. of L., 
who got busy and made a concerted drive to have all dealers remove their 
signs.” 

What Raupagh meant by union activity was a working arrangement between 
the filling station operators and the American Federation of Labor. 

Summary and conclusions.—The mantenance of cartels is rendered immensely 
difficult by changes in the costs of those who would participate in them, especially 
when costs differ. And price discrimination guarantees that, so long as it per- 
sists, costs of merchandise will differ among the sellers. When several, or many, 
separate firms offer closely substitutable commodities for sale and unilaterally 
discriminate in price, they will not only involve themselves in price rivalry, but, 
because they create cost differences among their reseller customers, also engender 
competition at the lower level. Because price cutting can be more secret when 
it is discriminatory, unilateral price discrimination tends to break down cartels 
as well as to disrupt any uneasy equilibrium that “rival consciousness” alone 
might produce. In strongly opposing the practice of selling gasoline to jobbers 
and tankwagon dealers at different prices, Paul Harrison, western regional 
manager of the Sun Oil Co. said: 

“My opinion is that it creates a very difficult competitive condition by reason 
of the fact that some marketers are able to buy at a lower cost than others, and 
it is the usual practice that the preferential buying leads to a lower retail price 
either openly or through one means or another of discounting. 

“In my opinion, it forces the other dealers to sell at a lower retail price, either 
by direct price posting or by some means of discounting, in order to meet the 
competition established for them in their respective trade areas. 

= = * = - . *- 

“T attribute it [the price war], the beginning of it, in nearly all cases, to the 
fact that some marketer has got a preferential cost; that is, a preferential buying 
price, and he is anxious to expand, and he has the power to do so through having 
the wider margin of profit, gross profit, to work with, and he wants to get more 
gallonage; so he does something to reduce his price to the public and that is 
always the start of these price-cutting orgies that we get into periodically.” 


Record, pp. 4728-4729, 252-254, 426. In both Sengp and Detroit, price cutters faced 


not only legal harrassment but some of the techniques of stabilization made famous by Al 
Capone in the prohibition beer traffic. Stations were bombed (National Petroleum News, 
Feb. 9, 1938, p. 11). American Federation of Labor members also picketed Ned's and Stark 
Hickey, two leading Detroit gasoline retailers (National Petroleum News, May 11, 1938, 
» aA). 
R In mid-September 1936, the National Association of Petroleum Marketers issued a bulletin 
showing how gasoline retailers could raise or stabilize o— by blocking the entrance to 
driveways of price-cutting gasoline stations during rush hours and by other means, and 
ointing out the need for educating dealers to the destruction caused by price competition. 
n the words of the bulletin, “It must be shown that any rebating or discounting, secret 
or open, will result in the destruction of the work being attempted and probably will 
culminate in a guerilla price war that will ruin all retailers” (News, Sept. 16, 1936, p. 17). 
On August 13, 1937, organized retail gasoline dealers in Detroit took Tirect action to dis- 
courage their price-cutting brethren. Pittsburgh dealers acted similarly. As one report 
explained : 

“Detroit and Pittsburgh dealers operated caravans of automobiles to block the drive- 
ways of discounting stations and sought * * * to prosecute retail gasoline operators said 
to be violating the new statutes” (National Petroleum News, Aug. 18, pp. 17, 26, 27). 

But neither driveway blockade nor missionary work among wayward brethren was 
successful in preventing retail price cuts. 

See also, record, pp. 461—462, ibid. p. 597. 
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VII. STANDARD'S JOBBERS AS GASOLINE BUYERS 


In industrial markets competitive pressures will very likely be concentrated— 
at least in the beginning—at certain key peripheral areas. Rivalries will tend 
to be manifested most vigorously at a few sections of the market at a time, though 
we may predict that they will come to pervade the whole market ultimately. 
Competitive pressures in the 1930's were often first concentrated upon the busi- 
ness of gasoline jobbers. Standard Oil of Indiana’s role in this struggle for trade 
is revealed most strikingly in relations with its 4 remaining jobbers—it had 
already lost 4 of them—Ned’s Auto Supply, Citrin-Kolb, Stikeman, and Wayne 
Oil Co, It will therefore be helpful to summarize the history of the relationships 
between Standard Oil of Indiana and these four resellers of its products, 

Ned’s Auto Supply Co, was a multiple-outlet merchandiser of electrical appli- 
ances, sporting goods, hardware, auto supplies, paints, gasoline and other 
petroleum products, The business was originally established by Ned Gershen- 
son. He began retailing gasoline and other petroleum products in 1918 by install- 
ing a pump in front of his bicycle shop. He began by selling Standard of Indiana 
products and never abandoned them. After his death, Ned’s continued to be run 
by the Gershenson family and remained a Standard Oil dealership. The busi- 
ness prospered, and Ned's came to be a large retailer of gasoline and petroleum 
products as well as of tires and other merchandise. 

Aware of its growing stature as a gasoline retailer, and familiar with the 
growing importance of jobber distribution in the area, Ned’s management ap- 
parently grew restive. 

Economic conditions in the oil industry were such that large gasoline dealers 
could readily achieve jobber status and get tank-car prices. For from about 
1930 to 1936 Ned’s received numerous cut-price offers from rivals of Standard 
of Indiana. Probably the first was from the Argo Oil Co. Beginning about 
1930, and periodically thereafter, Messrs. McLean and Dworman of the Red 
Indian Oil Co. solicited Ned’s business.° 

Not only did Ned’s listen to whatever offers various suppliers made; it also 
actively solicited them. The Gershensons continued to discuss offers with Stand- 
ard’s rivals, including Shell and the Texas Co. Shell offered Ned’s a price 2 
cents lower than the tank-wagon price, but Ned’s finally declined it.® 

By late August 1936, the Gershensons were willing to offer Standard an ulti- 
matum. On August 27, 1936, Charles Gershenson, referring to the Red Indian 
Oil Co. offer, wrote Raupagh the following letter : 

“This is to advise you that a competitive major oil company recently sub- 
mitted to us a gasoline contract carrying a substantially larger margin of profit 
than we now enjoy from your company. 

“It is our present intention to act upon this offer and accept same.” 

Gershenson’s characterization of Red Indian as a supplier of major brand 
gasoline was accurate. According to him, “The Red Indian Oil Co. sells Fleet- 
Wing gasoline, which is Standard Oil Company of Ohio.” 

After receiving the letter, Raupagh forwarded it to Amos Ball, general man- 
ager of sales, in the Chicago office. 

Shortly after Raupagh got the written ultimatum, he and Gershenson met to 
discuss the matter. In Chicago Gershenson discussed the matter with Mr. 
Lewis, a representative of Standard of Indiana. Gershenson said they would 
stop buying from Standard unless they got a price at least 1 cent per gallon 
lower than they were paying. Standard granted Ned’s a reduction of one-half 
cent per gallon below the price they had been paying. Gershenson was mollified 
but not pleased. Satisfied or not, Gershenson accepted the Standard offer, and 
from September 1, 1936, to March 1988 Ned’s received tank-wagon deliveries at 
one-half cent per gallon below the tank-wagon price. 

Apparently no one was more keenly aware of Ned’s dissatisfaction than 
Raupagh, who saw the Gershensons rather frequently. Raupagh concluded that 


* Red Indian sold Phillips 66 gasoline at that time and offered it to Ned’s at 1.50 to 1.75 


cents per gallon less than tank wagon, depending upon type of delivery. Ibid., pp. 1804— 
1805, 1832. Since Ned’s purchased Quaker State motor oil from Red Tndiaa, te Raalowty 
came into contact with representatives of Red Indian, Ibid., p. 1804. This in part ac 
counts for the continuous solicitation of Ned’s custom by Red Indian. See also p. 4869. 

® According to Gershenson, “at that time they [Shell] were actively coming into this 
market, * * *” As is often the case when a firm is entering a new market, Shell chose 
as an important element of its penetration into Detroit the acquisition of the business of 
a_ jobber already established there. This is called im the trade “jobber raiding.” Shell 
offered 2 cents per gallon off the tank-wagon price, ‘‘which was then the prevailing differen- 
tial between tank wagon and tank car,” Ibid., p. 1810, In the meantime, Stark Hickey, a 


ia Veeneene dealer and large gasoline dealer, signed up as Shell's Detroit jobber. 
ws ; 
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the one-half cent concession was not enough to retain Ned’s business. In his 
words: ' 

“I definitely made up my mind that if we wanted to retain the business of 
Ned’s Auto Supply Co., it would be necessary for us to sell them in tank-car 
quantities at tank-car prices. They, of course, would have to equip themselves 
with a bulk plant, and so on and so forth * * *. 

“They, themselves, told me that they could get not only a better price from 
the Red Indian Oil Co,, but also from other companies at tank-car prices, and 
knowing the market as I know it, I was convinced that they could, also.” 

By February 1938 the Gershensons’ dissatisfaction with their gasoline price 
had become acute. On February 14 Charles Gershenson wrote the Detroit office 
of Standard of Indiana: 

“We, therefore, request that you give immediate consideration to the desira- 
bility of continuing as our gasoline supplier but at tank-car prices. Otherwise, 
we Shall be compelled to reopen negotiations with other suppliers.” 

As a result of this letter, Ned’s and Raupagh reopened negotiations. During 
their negotiations, Charles Gershenson relied upon the previous offers from 
Red Indian, Shell, and the Texas Co. to prove to Raupagh that Standard was 
in danger of losing Ned’s custom. Gersherison was not bluffing. He apparently 
wanted to be sure he still had a good alternative offer, for shortly before bar- 
gaining with Raupagh he satisfied himself that the Red Indian offer remained 
in effect. Fortified with this knowledge, Gershenson delivered another ulti- 
matum. It was persuasive. Ned’s became a Standard Oil jobber and received 
the tank-car price. 

Citrin-Kolb—In about 1920 Jacob Citrin bought a Detroit filling station 
and went into the gasoline business. About 3 years later he entered into a part- 
nership with Kolb, who owned an automobile accessory business. In the be- 
ginning, Citrin sold gasoline supplied by the Lincoln Co., as well as the 
Standard Oil Co., but changed exclusively to Standard Oil products about 1923. 
As their business grew, Citrin-Kolb’s management began to feel that, because of 
their volume, they could get better than the tank-wagon price they were then 
paying. By that time Citrin-Kolb owned and operated several retail filling 
stations. 

The first supplier Citrin-Kolb contacted was the Paragon Refining Co. Citrin 
found out early in the Paragon discussions that, to bargain successfully for tank- 
car prices, they would have to acquire bulk plant facilities. 

Without acting further on the discussions with Paragon, Citrin-Kolb arranged 
to share the bulk plant facilities of the Carnick Oil Co., a Detroit jobber. They 
then began to feel ont the Standard Oil Co. Sometime between 1926 and 1928 
Standard extended the tank-car price to Citrin-Kolb. Shortly after Standard 
began deliveries on the new basis, Raupagh discovered that Citrin-Kolb did not 
have its own bulk plant, but shared facilities with Carnick. Ratipagh explained 
that Standard would stop supplying Citrin-Kolb unless they obtained their own 
bulk plant forthwith. Citrin-Kolb objected, but Raupagh was adamant. By 
early 1929 Citrin-Kolb had bought a lot and erected a warehouse and three 20,000- 
gallon tanks, an office and filling station on it, and installed a 2-car railroad 
siding to serve the installation. During and after that construction, Standard 
continued to serve Citri-Kolb on the tank-car basis. From the time they first 
became tank-car buyers until about 1935, Citrin-Kolb sold exclusively at retail 
through its own service sfations. About that time, however, they became whole- 
salers almost entirely. 

Whereas they continued to be Standard Oil jobbers, Citrin-Kolb knew that 
jobbers for other companies operated on a wider margin and continued to con- 
sider alternative offers. Some of them were so favorable that Citrin very nearly 
left Standard. In 1930, for example, they entered into the negotiations with 
representatives of the Wilson Oil Co., distributors of Hi-Speed gasoline, that 
eventuated in an attractive although rather intricate offer.’ 


7 Raupagh also confirmed that Citrin-Kolb reported attractive offers from the Gulf, Texas, 
and Shell Cos. econ Dy 2007. 


The Gulf offer provided a tank-car price 1% cents per gallon below tank wagon, and 
additional substantial, although indirect, advantages. d., p. 1279. 


In 1936 Citrin-Kolb’s negotiations with the Texas Co. very nearly éventudted im 4 
5-year contract. . 

In 1939 ae Fisher of the Argo Oil ah a Marathon jobber, called on Jacob Citrin 
and attempt to obtain his gasoline business. Ibid., pp. 1298 ff. Argo would have 
provded a Margin of 2 cents or more per gallon. Ibid., z 1298. 

In 1940 and subsequently representatives of the Aurora Oil Corp. attempted to gain 
Citrin-Kolb’s custom by offering a superior gasoline at 2 cents per gallon less than 
Standard’s tank-wagon price. P. 2011. 
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Citrin used the last offer, that from Aurora, as he had used the others: It 
became a lever to obtain more favorable terms from Standard. Citrin indicates 
that this approach was his usual one when he said, “* * * ever since we have been 
able to buy or could have bought gas cheaper, we continually endeavor to get them 
to increase the margin to put it in line with the competitive companies.” 

But, try as they would, Citrin-Kolb were unable to extract further concessions 
from Standard. According to Citrin, Citrin-Kolb was still considering the Aurora 
offer as of April 26, 1941. 

The Wayne Oil Co.—Elmer Ledbetter until 1931 had been treasurer of a hot 
water heater company. In that year he resigned to go into the gasoline busi- 
ness. He bought one filling station in Detroit and purchased gasoline from 
Standard Oil on the tank-wagon basis. Later in the same year he bought two 
more stations. By July 1935 he had some 12 outlets in operation and did a total 
volume of about 1 million gallons a year. Some time in 1935 Ledbetter leased 
a station from the Highland Oil Co., Detroit supplier of Hi-Speed gasoline. 
Highland provided gasoline to that station at a price 1 cent below the prevailing 
tank-wagon price, and offered to supply all of Ledbetter’s stations on the same 
basis. 

Although in August 1985 Wayne obtained the jobber classification from Stand- 
ard and thereafter paid the tank-car price, it was not until 1938 that the Wayne 
Oil Co. went 100 percent Standard Oil. Wayne did not get the tank-car price 
from Standard without bargaining for it. According to Ledbetter, “I had been 
trying to get Standard Oil to let me go on that basis for probably 2 years prior 
to that time.” Although he did not have a bulk plant or hauling facilities when 
he began to purchase from Standard on the tank-car basis, he knew he could 
obtain them immediately and in fact did so. 

Whether he received offers only recently, or simply did not remember the 
earlier ones, Ledbetter testified only with respect to offers made in 1940 or later, 
including those from Aurora and National Refining. Aurora’s offer would have 
been one-half cent lower than Standard’s tank-car price, and Aurora’s gasoline 
was several octane points higher in quality. Ledbetter did not accept the Aurora 
offer. 

Stikeman Oil Co.—No representative of the Stikeman Co. testified, although 
Raupagh testified with respect to the company. Raupagh had this to say about 
the Stikeman Co.: 

“Prior to 1936, I don’t recall exactly what the exact date was, we lost them to 
the White Star Refining Co., I think that must have been about 1932 or 1933, and 
for a short time White Star Refining Co., which is now Socony Vacuum Oil 
Co., supplied them with their requirements of gasoline. Previous to that Mr. 
Stikeman told me that they were solicited by the White Star Refining Co., and 
he was getting a better proposition than we were giving him at that time. Just 
how much it was, I don’t even recall, but it was at least from a half to 1 cent per 
gallon better. Then it was at a later date he had an offer from Phillips 66. That 
offer was along the line of a contract offer. That is, they wanted to give him a 
contract and wanted to tie him up for a certain number of years. Mr. Stike 
man and I discussed that at quite some length. It was quite an advantageous 
offer—advantageous from the standpoint that this margin would have been 
more than we were allowing him at that time. The next offer that he told me 
about was in December of 1940 when he received the offer from the National 
Refining Co., along the same lines, about which I have testified in regard to the 
Wayne Oil Co.” 

Further, Raupagh recalled that, at about the same time that the Middleton 
Oil Co. left Standard for Shell, Stikeman also received an offer from Shell. 

Summary and conclusions.—Standard’s four remaining jobbers were not pas- 
sive agents in the process of price-making at the wholesale level. They had to 
bargain for what they got, and they bargained hard and well. Their supplier 
was evidently unwilling to give them better terms than it had to give, and it 
calculated well just what it would take to keep their business. Studying the 
bargaining process between the Standard Oil Co. and its Detroit jobbers con- 
tributes to a better understanding of the role of the jobbers, the character of 
Standard Oil’s gasoline pricing, and of the state of competition among gasoline 
suppliers generally. 

The jobbers had all grown from very small origins and never became business 
giants. They grew relatively large before obtaining jobber status, and indeed 
became jobbers in large part because of their volume of business. They were 
aggressive and, apparently, very competent businessmen. 
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Standard of Indiana, the largest gasoline supplier in the Midwest, was neither 
small nor very aggressive. In fact, there are reasons for believing that 
Standard was too passive for its own good. It may very well have over- 
estimated its ability to maintain its market position and profits against the 
incursions of smaller but more aggressive rivals. Both the record and indus- 
try spokesmen indicate that Shell, (julf, and Socony-Vacuum, among the majors, 
and the nonmajors in general, were more aggressive and alert than the so- 
called market leader. It is absolutely clear that, in the case of its pricing 
negotiations with the jobbers, Standard occupied a defensive position. It was 
apparently trying to hold its lines at the least cost to itself. It was most 
assuredly not attacking its rivals either to destroy or discipline them. It 
reluctantly followed other suppliers in pricing at the jobber level. 

A fundamental cause for the success of the jobbers’ negotiations was the 
general state of petroleum and gasoline supplies. Relative to the supplies at hand 
there was little enough business to go around, and sellers were disposed to 
compete for it. The analysis of the jobbers’ negotiations indicates that they 
did so. Spokesmen of the Sun Oil and Sinclair, two major firms that did not 
employ Standard’s form of dual distribution, agreed on that.* 


VIII. THE JOBBERS AS RESELLERS 


Let us now see what the Standard jobbers did with the price concessions they 
got. 


Ned’s Auto Supply Co.—Ned’s was not only the second largest tank-car cus- 
tomer Standard had in Detroit; it was also the largest retailer of Standard gaso- 
line. Apparently its formula for succes as a retailer called for saving motorists 
money as well as offering them good service. Ned’s was a veteran price 
eutter, and its price cutting took several formes One of them involved 
nominally, at least, some classification of customers into a special commercial 
class. 

In addition to the commercial discount, during 1939 Ned’s issued to its 
gasoline customers so-called trading stamps that were redeemable in merchan- 
dise or, for a time, cash. The stamps were issued freely; indeed, Ned’s adver- 
tised them. In addition to its commercial discounts and the trading stamps, 
Ned’s gave various premiums and free goods to its customers. 

The foregoing techniques of attracting trade are in a sense discounts from 
somthing, and are therefore meaningful only if the price level from which the 
discounts are taken is specified. While Ned’s was offering discounts, its posted 
prices were also lower than those of the majority of retailers selling major brand 
gasolines. Ned’s was a price cutter. 

Whereas Ned’s was a price cutter, its prices were not as low as some. And 
it was not only nonbrand stations that undersold Ned’s. Some major-brand 
distributors were also able to undercut Ned’s low prices, at least on occasion. 


8 As Paul H. Harrison, of the Sun Oil Co., testified : 

“Q. Do you think in your judgment, based on your experience, Mr. Harrison, that the 
elimination of any one of the suppliers that you have named who do business through a 
jobber would eliminate the competitive difficulties in Detroit? 

“A. Lam afraid that it would not. 

“Q. To make that just brutally clear, Mr. Harrison, if the Standard Oil Co. were pre- 
vented from selling gasoline to the four jobbers involved in this action and everybody else 
kept on doing business as they have been doing it, as you know are doing it in Detroit, 
would it make any difference in the competitive situation in Detroit, in your judgment? 

“A. If any other major company, we will ae comparable in public acceptance and ability 
of the Standard Oil Co., were to take on the business of those people, it would not in any 
way cure or help to cure the competitive situation. 

“Q. Do you have the slightest doubt in your mind, Mr. Harrison, that if that business 
were lost to the Standard Oil Co. that some other supplier, and a major supplier, would 
not immediate take it on? 

“A. There is a possibility that they would, because there is a lot of us that are still very 
foolish * * *,. I think if they were not under the same restraint as the Standard Oll Co. 
that they would take it on.” (Record, pp. 344-45.) 

James E. Dyer, of the Sinclair Oil Co., was of the same opinion. When questioned about 
the ability of Ned’s, and other similar firms, to get gasoline at tank-car prices, Dyer said: 

“A. I had in mind the intense competition in our industry. There are many engaged 
in it. It is the business of—a business of intense competitive effort. ‘There is a constant 
struggle going on to obtain new business and, particularly, business of large volume with 
accounts that can pay for the merchandise which they get, and what I had in mind in the 
question put to me was the idea of the availability of this merchandise at these prices, 
thinking of the condition as I know it every day when people are not struggling to get that 
very type of business. 

“As I say. our company wouldn’t take it, because it conflicts with a fundamental policy 
of our marketing problem, but I realized there are many hungry mouths in the oil industry 
that would be wide open for, generally speaking, that type of business.” 
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One technical obstacle to determining whether Ned’s was really a price cutter 
remains. That it posted prices lower than the prevailing posted price is certain. 
But that it actually sold for less than the effective prevailing price is something 
else again. In short, prices posted by Ned’s do not show a complete picture of 
the prices Ned’s charges, By the same token, there is considerable evidence 
that, during the period under consideration, all posted retail prices should 
be suspect: “Undercanopy” discounting was common. And, if the other stations 
discounted their posted prices by even as little as the same amount that Ned’s 
actual prices undercut their posted prices, the effective or real price would be 
no lower at Ned’s than elsewhere. The data overstate Ned's prices, because of 
Ned’s commercial discounts, ete. On the other hand the fact that the “prevailing 
price” is derived from posted prices that may not actually be charged tends to 
exaggerate the extent of Ned’s price cutting. The best evidence of Ned’s role 
as a price cutter is therefore not absolutely conclusive. Yet it is reasonably 
clear that Ned’s was a price cutter, Ned’s general reputation in the trade is 
an indication of that. An even better one is the fact that it was able very quickly 
to increase its business significantly. 

The Wayne Oil Co.—The retail aspect of Wayne’s gasoline business may be 
treated briefly. The Wayne Oil Co. owned (but did not operate) no retail 
stations until September 8, 1939. Four obvious conclusions can be derived 
from the record of Wayne’s prices. First, during the most severe Detroit 
price wars Wayne did not operate retail stations at all. Second, Wayne some- 
times charged slightly different prices at different stations. Third, after about 
November 18, 1989, Wayne stations’ departure from the prevailing price were 
negligible, and for the most part they seem to have sold at the prevailing price, 
Fourth, contrary to Trial Examiner Ballinger’s flat statement in his report, 
Wayne stations did sell at prices significantly below the prevailing price during 
September, October, and part of November 1939. We may say, however, that 
the Wayne Co, was not so persistent a price cutter as Ned’s. 

Because it came into direct retailing rather late, and because of the relatively 
small amount of retail business it did, it will be more profitable to investigate 
Wayne's role as a wholesaler. Wayne was even less a price cutter at wholesale 
than at retail. Furthermore, for some reason the retail stations supplied by 
Wayne altered their posted prices closely together and also tended to lag some- 
what behind the price movements of the more aggressive marketers. If we 
accept completely the testimony that Wayne passively accepted both the Standard 
Oil tank wagon price and the prevailing retail price, we must recognize one 
rather troublesome fact. Wayne managed to increase its gallonage continuously 
and significantly from 1936 through 1940. In fact, it even increased its 1938 
gallonage more than 8 percent over the 1937 figure. This was a period of declining 
prices, and for Detroit declining gasoline consumption as well. It is unlikely 
that a seller who does no better than simply meet the prevailing price—while 
others sell significantly below it—will be able to increase his business appre- 
ciably. One explanation is that Wayne made so-called advertising allowances to 
its dealers. Another lies in so-called rent adjustments or allowances made 
during the price wars. Mr. Ledbetter testified that Wayne required evidence 
that these allowances were in fact being used for advertising of the sort Wayne 
wanted. It is possible that some of these allowances were really price concessions. 
Whether they were price concessions or simply payment for Wayne dealers’ 
advertising, such expenditures furnish at least a partial explanation of how 
Wayne increased its business and at the same time charged the prevailing price. 

The Citrin-Kolb Co.—Citrin-Kolb was Standard’s largest tank-car customer in 
Detroit. It engaged in both wholesale and retail activities, although it was pri- 
marily a wholesaler. Citrin-Kolb was a price cutter at both levels. I analyzed 
the prices charged for Red Crown gasoline at the retail stations Citrin-Kolb 
operated from January 1, 1937, to February 27, 1941. These are my conclusions: 
(1) To some extent Citrin-Kolb charged different prices at its stations, although 
generally these differences were slight or did not persist. (2) Citrin-Kolb's prices 
in general varied with the price pattern for the city of Detroit. (3) Especially 
during 1937 and 1938 Citrin-Kolb was cutting prices about as severely as was 
Ned’s Auto Supply Co. 

In addition to cutting prices at the retail level, Citrin-Kolb undercut selectively 
at wholesale, Citrin-Kolb made direct or indirect concessions to 3 different 
retail dealers operating a total of 7 stations. The largest of these dealers was 
Langer & Cohen, which in 1936 operated 5 retail stations and did a volume of 
about a million gallons per year. In that year Citrin-Kolb began to sell to Langer 
& Cohen at a price 1 cent per gallon lower than the Standard tank-wagon price. 
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There is little doubt that the fundamental basis for Citrin-Kolb discount to 
Langer & Cohen was Langer & Cohen’s volume. 

Whereas Citrin-Kolb lowered prices to Langer & Cohen because of volume or 
competitive offers, the case of Sid’s Super Service was different. Citrin-Kolb 
leased that station and subleased it to Sid’s Super Service. Sid’s paid Citrin- 
Kolb $235 monthly rent. During the price war of August through October 1939 
Sid’s was in danger of collapse and Citrin waived the rent. To assure the flow 
of its gasoline by protecting its distribution system was Citrin-Kolb’s object 
in this case. 

The third favored dealer was Ferguson & Coury, which operated a service 
station in connection with a motorboat works. From the beginning Citrin-Kolb 
sold them gasoline for one-half cent per gallon less than the tank-wagon price. 
It appears that in 1936 both the Gulf Oil Co. and Citrin-Kolb were negotiating for 
the Ferguson & Coury contract, and that Citrin-Kolb gave the price reduction to 
meet Gulf’s offer. By doing so Citrin-Kolb got the contract. 

Evidently Citrin-Kolb’s pricing techniques were successful, at least in 1936-37, 
when it was cutting prices most vigorously at retail. Its gallonage climber from 
a little over 2 million gallons in 1936 to slightly more than 5% million gallons 
in 1937. By 1940 gallonage had fallen and was somewhat below the 1937 level. 
Apparently retail price cutting was an important element in Citrin-Kolb’s 
growth—growth stopped when its prices became more conservative. 

Stikeman.—There is very little evidence indicating how Stikeman sold its 
gasoline. What evidence there is shows a passive adaptation to prevailing prices. 
There is nothing to indicate that it sold at wholesale for prices lower than 
Standard’s tank wagon. For the time it operated service stations its retail prices 
were precisely equal to prevailing prices. Such conservatism may explain the 
very sizable and continuous gallonage losses Stikeman suffered between 1937 
and 1940. 

Summary.—What Ned’s or any other individual jobbers did was not the cause 
of the rather continuous price cutting that took place in Detroit in the 1930's. It 
was the persistent oversupply of petroleum and its products, together with the 
relative and temporary rigidity of the retail gasoline price that made an ultimate 
collapse of the price level inevitable. The growth of nonbrand gasoline dis- 
tributors placed a severe strain upon the major companies, and involved them in 
increasing rivalry among themselves. A most important competitive technique 
was price discrimination at wholesale and retail and it was used by the nonbrand 
suppliers and distributors as well as by the majors. Ned’s and other important 
jobbers not supplied by Standard Oil were denounced as price leaders. If they 
were price leaders at all, they were “barometric” price leaders, and then only 
with respect to the retail price of major gasolines. Barometric leadership would 
be consistent with the thesis that the fundamental causes of price cutting at 
retail were the vastly more significant factors of crude oil and gasoline supply, 
and the growth of nonbrand distributors. But whether Ned’s and other dis- 
tributors like it were the primary cause of Detroit’s price wars, it is clear that, 
taken together, they were an important factor in the business, and contributed 
to the downward pressure on retail prices. 


IX. STANDARD’S COST DEFENSE 


If Standard had convinced the Commission that the difference between its 
tank-wagon and tank-car prices was no greater than cost savings on sales to 
jobbers, it would have completely established the legality of that price differen- 
tial. It endeavored to do so. Its cost defense was presented, and in large part 
prepared, by Mr. John W. Boatwright, Standard’s chief economist. Mr. Boat- 
wright is a highly articulate, well trained, and very able economist. His cost 
defense was detailed and ingenious, and he presented it clearly and vigorously. 
It is difficult to imagine that anyone could have done a better job, given the 
materials at hand and the virtual impossibility of the task he had to do. 

Nevertheless, the cost defense failed. A thorough analysis of it would take us 
far beyond our present purpose. Fortunately, however, a detailed study of the 
cost materials is not essential to our objectives. Our purpose is to evaluate the 
competitive effects of certain pricing practices that are suspect, or forbidden, 
under the law. The effects in which we are interested are not essentially dif- 
ferent whether they can or cannot be justified by cost studies. For our purposes, 
therefore, we may assume, with the Commission and courts, that Standard’s 
price differentials were not justified on the basis of costs. 
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X. THE ROLE OF THREE SMALL FIRMS: ARGO, AURORA, AND THE RED INDIAN OIL COs, 


In part because of the unwarranted inferences that have been drawn about 
them, and in part because of the erroneous “facts” stated with respect to them, 
it will be useful to inquire into the role played by three somewhat minor com- 
panies in the Detroit area. 

The Argo Oil Corp.—Argo was incorporated in 1922, and did from time to time 
varying types of business. One source gives Argo’s gallonage in 1939 as 
4,219,577, and 1,930,901 in 1940. However, Argo’s vice president, Mr. Fein- 
berg, estimated that Argo’s gallonage for 19389 was about 4 million, and about 
7.5 million for 1940. 

Feinberg testified that most of Argo’s gasoline came from the Ohio Oil Co., 
of Findlay, Ohio, and some of it was sold as Marathon brand gasoline. Most 
of it, however, was sold unbranded. After March 1941, when its contract termi- 
nated, Argo bought no more gasoline from the Ohio Oil Co. After their con- 
tract with the Ohio Oil Co. terminated, Argo shifted almost entirely out of the 
gasoline business and into the sale of fuel oil. Argo had a bulk plant, and 
sometimes received gasoline shipments there. 

In addition to operating three retail stations during 1939 and 1940, Argo sold 
Marathon gasoline in tank-wagon quantities to “not more than 2 or 8” other 
small tank-wagon customers. To them, Argo’s prices were lower than the posted 
major tank-wagon price. On the matter of prices, however, Feinberg was 
vague. Two inferences may be drawn from that testimony. First, Argo’s 
prices were different from large and small buyers. Second, it is very likely 
that prices varied even among the smaller purchasers. It is clear that Argo 
priced flexibly, and, over short periods at least, charged different buyers differ- 
ent prices. Not only were Argo’s prices flexible, and perhaps discriminatory 
as well; the prices they paid the Ohio Oil Co. were also flexible. Argo, like 
the major oil companies, made price concessions to those who brought in larger 
quantities. Like Standard, Argo sold large truck transport quantities for 1%4 
cents less per gallon than for tank-wagon deliveries of less than 1,500 gallons. 
Since there is no information on Argo’s costs, we cannot say whether that differ- 
ential is discriminatory. It would, however, not be surprising if it were. 

Apparently there was no great mystery about whom Argo supplied. For Mr. 
Abbott, attorney for Standard, was able to name several important customers 
served by Argo in 1939 and 1940. Not only were these customers important to 
Argo; they were also well-known factors in the Detroit gasoline market. Among 
them were Montgomery Ward & Co., J. J. Bright & Son, Bull Dog Oil Co., 
Meurer Bros., and the Miller Tank Car Co. 

The Aurora Gasoline Co.—Aurora was, and I believe still is, a substantial but 
nonmajor seller of unbranded gasoline in Detroit. Aurora did no consumer 
advertising, and sold only unbranded gasoline. To a much greater extent than 
the majors, Aurora depended upon buyers who got part of their gasoline from 
other suppliers. In common with the flexibility of its other marketing practices, 
Aurora required little of its buyers. It did not, apparently, suggest or specify 
resale prices to its customers. Aurora maintained a sales staff, and gave them 
some discretion in their negotiations to secure customers. Since Aurora ab- 
sorbed freight to meet competition, it is probably a safe guess that they also 
cut prices selectively to meet local competitive situations. That is consistent 
with the other observations that its president made with respect to Aurora’s 
pricing techniques, and surely consistent with economic logic. 

The Red Indian Oil Co.—The Red Indian Oil Co. was incorporated in 1923 
under the laws of Michigan, and did business in and around Detroit. Before 1934 
or 1935 Red Indian sold gasoline produced by the Phillips Petroleum Co. About 
1934 or 1935 Red Indian began buying its gasoline from the Fleet Wing Corp., 
a subsidiary of the Standard Oil Company of Ohio. The gasoline was sold under 
the Fleet Wing brand, and usually was delivered to Red Indian from a Detroit 
terminal. Red Indian was a jobber, although, unlike most others, it did not 
operate retail filling stations. In 1938, it supplied about 28 or 30 retail customers, 
and about 17 or 18 in 1940. In addition, it had two jobbers: the Victor Oil Co., 
to which Red Indian delivered gasoline; and the Bath City Service of Mount 
Clemens, which picked up its own gasoline from Fleet Wing’s Detroit or Toledo 
storage. Both the Victor Oil Co. and Bath City Service operated filling stations 
of their own. 

The price Red Indian paid Fleet Wing was a negotiated one, and Red Indian 
was able to play an active role in influencing it. For the 3 years preceding 
Dworman’s testimony, the price Red Indian paid Fleet Wing for gasoline fluctu- 
ated at a level from 15 to 2 cents per gallon below the prevailing major tank- 
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wagon price. It was normally about 2 cents per gallon lower than the prevail- 
ing tank-wagon price. 

That Red Indian priced its gasoline in a very flexible fashion is indicated 
both by quotations from a leading trade paper and by the Record itself. In 
commenting upon the undesirability and unworkability of the Michigan fair 
trade law, Dworman of Red Indian emphasized its restrictions upon sellers’ 
abilities to reach different bargains with different buyers. According to the 
National Petroleum News: 

“The law prevents jobbers from having more than one kind of deal, Dworman 
related. ‘Frankly where is there a jobber with only one kind of deal’ he asked.” 
¥rom that statement it seems safe to infer, first that differential pricing is per- 
vasive, and second, that Red Indian engaged in it to its advantage. There are 
other indications that Red Indian sold its gasoline at different prices to different 
customers. Dworman’s testimony on this point is clear: 

“Q. Now turning to the prices at which you sell, at which the Red Indian Oil 
Co. sells gasoline to retail service stations in the city of Detroit. At any one time 
do your prices vary to different customers? 

“A. They do. There are a group of circumstances that enter into it. Of 
course it is a matter of determining whether or not we want the business, the 
amount of money that’s generally required to invest in the dealer’s place of 
business; his volume of business; his credit; the amount he will purchase at 
one delivery, as well as competition. 

During 1988 and 1940 Red Indian’s prices were evidently flexible and its price 
structure complex, for its president testified that “There has been such a wide 
fluctuation of prices that an independent recollection, to my mind, would be 
inconceivable, without referring to notes or to records.” 

Furthermore, Red Indian at least occasionally offered its customers “adver- 
tising allowances.” And, although Dworman testified that jobbers had to sub- 
mit proof of advertising expenditures to receive the allowance, it is well known 
that “advertising allowances” often serve as a device for making discriminatory 
price concessions. And Dworman did not testify that the advertising allowance 
was the same to all buyers. 

The Douglas version.—One criticism of Standard’s pricing practices rests 
upon another version of the role played by Red Indian and other small dis- 
tributors in Detroit. Robert A. Wallace and Senator Paul H. Douglas have 
asserted that: 

“Standard shared in the Detroit market with several of the other major oil 
companies. The record indicates that there was little or no price competition 
between the majors. There appears to have been no competition at all in the 
majors’ tank-wagon price (the price at which most of the gasoline was sold) 
although evidence was introduced to show that other majors had on occasion 
offered Standard’s jobbers gasoline at prices as low or lower than Standard’s. 
Standard was the price leader * * * At times the independents’ prices dropped 
as much as 6 cents below the price of major brands, and there were frequent 
‘price wars’ in the area. 

“The trouble, it appears, was caused by a small Michigan refinery named Red 
Indian. It seems that Red Indian was willing to take a lower price for its 
gasoline than Standard charged. Having itself neither storage nor distributing 
facilities in the Detroit area, there were few buyers to whom it could effectively 
offer its gasoline. 

“Standard therefore discriminated to meet Red Indian’s offers to these particu- 
lar buyers. Since these buyers had a choice between Standard’s highly adver- 
tized gasoline and a less-known gasoline, both at the same effective price, they 
naturally chose the advertised brand. The result was that the smaller refiner 
was foreclosed from the Detroit market. 

“This situation poses the general problem: What chance is there for a small 
seller to break into the market against the discriminatory tactics of a large 
competitor? 

“In summary, the effects of the discriminations in the Detroit area were to 
block the entry and growth of small refiners and, at the same time, to maintain 
high prices for major brand gasolines.” 

The Wallace-Douglas position is erroneous in several important respects. 
First, the record shows conclusively that the major oil companies were locked in 
competitive struggle with each other and with the so-called nonmajor companies. 
Some of the majors had only recently entered the Detroit market. The record 
shows that gasoline prices at all levels fell substantially between 1936 and 1939, 
and that competition and changing demand conditions caused it. Second, the 
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record gives grounds for doubting that Standard Oil was the price leader in 
Detroit in any meaningful sense of the word leader. Third, the trouble—pre- 
sumably the falling price level, declining profits and increased competition—was 
not eaused by the Red Indian Oil Co., which was a slight factor in the market. 
Fourth, Red Indian was not a refiner, but a jobber of a well-know gasoline pro- 
duced by an important oil company—the Standard Oil Co. of Ohio. Fifth, Red 
Indian did have bulk storage facilities in Detroit, and it was served from a Detroit 
marine terminal. Sixth, it is difficult to understand in just what sense Red 
Indian was “foreclosed from the Detroit market.” From about 1923 at least until 
1941 Red Indian was a gasoline jobber in and around Detroit. Seventh, there is 
good reason to believe that Red Indian, much as Standard itself, was discriminat- 
ing in price in the sale of its gasoline. Eighth, even apart from the facts concern- 
ing Red Indian, it is difficult to see just how Standard’s discriminations, as 
revealed by the record, could prevent socially desirable entry and competition. 
Assuming that Standard sold its gasoline at prices that at least covered the direct 
cost of producing it—and selling for less would involve enormous losses far 
greater than those incurred by smaller rivals who sold less—there is no cause for 
concern. That is to say, if at the prices Standard got for its gasoline it is better 
off with the sales to jobbers than without them, there is no antisocial consequence. 
For if the marginal cost of Standard is lower than the average cost of prospective 
entrants there will be no entry, and there should not be. If the average total cost 
of newcomers is lower than Standard’s marginal cost, nothing Standard could do 
would stave off entrants. And it is difficult even to imagine how Standard would 
be willing to sell large amounts of gasoline for less than marginal cost. 

Summary and conclusion.——The evidence clearly indicates that the three 
smaller gasoline suppliers analyzed here utilized a highly flexible and diverse 
pricing structure. It appears highly probable that they were discriminating in 
price among their customers. Furthermore, there is no evidence to indicate that 
the pricing practices or the differential pricing techniques used by their larger 
rivals even tended to drive them out of the market. They survived and, so far 
as the record shows, prospered. Contrary to many assertions, smaller firms 
can successfully intrude upon their larger rivals’ province by cutting prices. By 
nibbling away at their rivals’ business through secret, discriminatory price cuts, 
smaller firms may (1) escape the detection of their rivals over longer periods, 
and (2) make their rivals unsure if the magnitude of price changes even when 
the fact of price changes is well known. Furthermore, small firms may have the 
important advantages of flexibility, simplicity of organization, and an appropriate 
irreverance for the existing price level. Larger firms may experience difficulty 
in detecting, evaluating, and acting on localized or specific market eonditions. 
Small firms, on the other hand, may more readily accommodate their flexible 
and small organizations to slight or local market changes and imperfections. 
This would make possible for them a higher level of profits that would be pos- 
sible if they could not discriminate. For they could thereby pick up new 


accounts without cutting prices to the old, and acquire more distributional out- 
lets at a lower aggregate cost. 


XI. CONCLUSIONS 


The pricing policies analyzed here were effectuated during a depression period, 
and in considerable measure were the product of that setting. As might be ex- 
pected, bad times sharpened business rivalries. During the middle and late 1930's 
the Detroit gasoline market was highly competitive, even though sellers at 
every level displayed acute “rivalconsciousness.” New firms and new brands 
entered that market. Both “official” (posted) and actual gasoline prices declined 
substantially during the period. Market shares varied. There is ample evidence 
that price discrimination of a noncollusive, nonsystematic, and opportunistic 
variety was prevalent at the refinery, wholesale, and retail levels of the market, 
and contributed greatly to competition. 

The noncollusive diserimination encountered in this case was the product of 
business rivalries. This discrimination was not only a symptom of competitive 
vigor, but an effective bar to cartelization as well. Sellers who discriminate at 
the expense of their rivals are competing. Furthermore, however much retailers 
may try to cartelize, the cost variations imposed by price discrimination will 
make their job doubly difficult. One of the first requirements of successful 
cartelization or ‘tacit cooperation” is standardization of grades of product, of 
buyer classifications (and of the “trade discounts” they may permissibly re 
ceive). Rivalry that exists through competitive redefinitions of “bona fide” 
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dealers, jobbers, wholesalers, and commercial consumers, disrupts whatever 
price stabilization programs an industry may undertake. Members of the in- 
dustry and commentators upon it have long recognized the destabilizing power 
of highly flexible “trade discount” classifications. In the words of one observer: 

“Orderly marketing is impossible without such [standardized] classification. 
At times it would almost appear that in this industry price differentials are 
granted for only one reason, a reason wholly unrelated to any question of sav- 
ings, cost, or protection of channels: merely as an inducement to get somebody 
to sell gasoline. There is nothing in the economics of the oil industry that makes 
the application of classification and properly conceived discounts impossible. 
Moreover, until such results are achieved, marketing will continue to be cha- 
otic. * * * To bring order out of chaos will involve some very hard thinking. It 
is likely to involve more or less coordinated action. It will undoubtedly cause 
the elimination of many dealers now distributing gasoline. There will be a 
widespread charge of monopolistic practice. But no other solution fs possible” 
(Howard T. Lewis, The Marketing of Petroleum Products (14 Harvard Business 
Review, 312-324 (1936), at pp. 321-333) ). [Emphasis supplied.] 

There is no doubt that the declining price level injured gasoline retailers as well 
as refiners. And to the extent that price discrimination was the device through 
which price cutting was effectuated, price discrimination must carry some of 
the blame for these injuries. These were injuries sustained in a competitive 
struggle. Although it is sometimes said that competition tends to destroy itself 
through the accumulation of individual injuries and the eventual extinction of 
rivals, the case at hand lends no support to the notion. The number of retail 
filling stations increased considerably betweeh 1983 and 1939, a period that em- 
braces the principal events studied here, and from 1939 to 1948—a period that 
includes the extraordinary disruptions of World War II—<declined substantially 
to the level of the early 1930’s. Whatever the cause of its fluctuations, the 
number of stations was always high. And, in the absence of a showing that 
ownership concentration increased enormously, it is safe to guess that, so far 
as the limitations imposed by the number of sellers, gasoline retailing services 
will bring no more than the competitive return. 

Similarly, the facts of the Detroit market show that entry into refining and 
jobbing was not only possible, but considerable. It is interesting that the large 
gains made by nonmajor brands in the Detroit market during the thirties were 
not transient. For example, consumer surveys made by the Standard Oil Co. 
(Indiana) indicate that, in 1953-54 the Speedway Co. sold an average of 11.4 
percent of all gasoline sold in the Detroit metropolitan area. It was then the 
fourth largest gasoline seller in that market. The same surveys show that the 
Sun Oil Co. enjoyed about 23.7 percent of the total business, and that Standard of 
Indiana was second with 20.7 percent. Shell ranked third with 13.6 percent. 
Speedway was fourth, and Socony Vacuum came fifth with 7.7 percent. In gen- 
eral, there seems to have been a great deal of competition in the Detroit market. 

In the light of what is known about the Detroit gasoline market during the 
period studied, even the Supreme Court’s rather liberal interpretation of the 
Robinson-Patman Act ‘still restricts rivalry too much. And the situation may 
turn out to be even worse than that. New legislation now before Congress would 
remove good faith meeting of competition as an absolute defense. The Supreme 
Court sanctioned Standard’s discrimination only under the assumption that 
Standard had discriminated to meet competition, as required under the defense 
offered by section 2 (b) of the Robinson-Patman Act. If Standard, or some other 
refiner, had initiated a price cut by discriminating in price, it is entirely possible 
that the Court would have outlawed the discrimination. Even the Supreme 
Court’s decision therefore does not appear to remove three possible inhibitions 
to price competition. 

First, it may be that lawful lower prices must have been offered (or actually 
applied to sales) if price discriminations made to meet them are to be lawful. 
This would mean that no seller can initiate a discrimination that is likely to di- 
vert trade from his rivals or among his customers, unless he can defend those 
discriminations on the basis of cost-savings or changing marketability of his 
goods, and that no buyer can legally bargain discriminatory prices of this kind 
from any sellers, assuming that he knows that they are discriminatory. This 
would reduce the likelihood of aggressive price rivalry in many markets. 

Second, it may be that to qualify under section 2 (b), defensive price discrimi- 
nation must have as its raison d’etre lower, but lawful, prices charged by com- 
petitors. If these lower prices must be lawful there would be a rub. Someone 
has to initiate the lower prices that constitute, for an individual seller, a defense 
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under section 2 (b). If the initial lower price must either by nondiscriminatory, 
exempt under the absolute defense provisos of section 2 (a), or must not have 
injurious effects upon competition, there would be a real problem. For injury to 
competition has come to mean injury to individual competitors. Barring a lib- 
eralization of the “injury to competition’ requirement, in practice the initial 
price-cutting would have to be nondiscriminatory, or, if selective, justified under 
the defenses provided under section 2 (a). Since much if not most actual price 
competition develops as price discrimination in the economic sense—which could 
not be justified under the cost proviso of section 2 (b)—it may very well be that, 
without unlawful initial discrimination there would be no “lower prices of com- 
petitors” for anyone to meet. 

Third, it is possible that even when proof of competitor’s lower (and lawful) 
prices can be made, a seller must meticulously avoid cutting below them if he is 
to stay within the law. This would inhibit competition in three ways: 

(1) It may be so expensive or difficult to determine what competitors’ prices 
actually are that sellers may not meet prices they know are lower than their 


own, but of whose magnitude they cannot be sure. That might restrict the rapid 
spread of price cutting. 

(2) Some price cuts undoubtedly take place because sellers merely suspect 
someone is chiseling, or are told of fictitious “better offers” by their buyers, or 


believe that rivals’ price cuts are imminent. Selective price cuts initiated for 
those reasons are very probably unlawful. 


(3) The most aggressive price rivalry results when price-beating rather than 
price-matching is typical. Under the law price-matching employs a much greater 
respectability than price-beating, although price-matching makes somewhat 
easier the achievement of noncompetitive equilibrium and inflexible prices. 

Senator Kerauver. We would appreciate your talking about any 

articular point you want to, Mr. McGee, but if you will make it as 
brief as possible, I would appreciate it, because I have a plane to 
catch this afternoon to go down to Tennessee. 

Mr. McGer. Yes, sir, I will do my very best to cut it as short as 
is possible. 

Senator Keravuver. First, Mr. McGee, you say in your statement 
here that you are employed as an economist by the First National 
City Bank of New York. 

Mr. McGer. Yes, sir. 

Senator Kerauver. You do not appear here as a representative of 
your employers. 

Mr. McGer. That is correct, sir. 

Senator Krrauver. Just how do you happen to be appearing? 

Mr. McGer. Well, I was invited, as I recall, I think it was Thurs- 
day, by a person who said he was Mr. Thomas Williams, of the sub- 
committee staff, I believe this is the gentleman here, who asked 
whether I would be able to appear to give a statement on the Standard 
of Indiana case, and I told him that I thought I would be able. 

Senator Kerauver. Who are you acting for, Senator Dirksen? 

Mr. WittiaMs. Senator Dirksen, sir, gave Mr. Collins a wire from 
Mr. Frank Prior of Standard of Indiana requesting Mr. McGee be 
permitted to testify. Mr. Collins asked me to invite Mr. McGee. 

Senator Keravuver. I believe the chronology is, Standard Oil of 
Indiana wired Senator Dirksen. 

Mr. Wuu1AMs. That is correct. 

Senator Krrauver. Standard Oil wired Senator Dirksen suggest- 
ing that the committee ought to hear Mr. McGee. 
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Since Senator Dirksen gave us the telegram, I told you, in view of 
Senator Dirksen’s suggestion, that we would like Mr. McGee to come 
down; is that the situation ¢ 

Mr. WiriuiaMs. Yes, sir. 

Senator Keravuver. That is the way it is. 

You are here at the invitation and the suggestion of Mr. Pryor, of 
the Standard Oil of Indiana, and at the invitation of the committee 
through Senator Dirksen. 

Mr. MoGer. I would like to make this clear, I think, that I pre- 
pared a study of the Standard of Indiana case during a stay at the 
University of Chicago where I was employed as a research associate in 
the law school; and in my judgment, this study, whereas surely it 
may not be perfect in this imperfect world, is a dispassionate and an 
honest one. 

And I might also say, to reiterate my position with respect to my 
present employer, the bank has assumed what I think is a most 
enlightened policy with respect to this testimony, and I am very 
gratified that they have. They have neither read the statement, 
aided in its preparation, nor do they know, I think, what is in it. 
They would assume I would explicitly point out I am testifying here 
as a student of monopoly and competition, and as an honest student, 
and as nothing more. I am not testifying as an employee. 

Senator Krrauver. I commend you upon that attitude, and I also 
commend the bank for its attitude in the matter, and I hope you will 
tell your superiors in the bank that we appreciate their attitude. 

Mr. McGee. Thank you, sir. I will. 

As I understand it, the primary objective of S. 11 is to overturn 


the Supreme Court Indiana Standard decision with respect to meeting 
competition under section 2 (b) of the Robinson-Patman Act. 
Since 8S. 11 is orgerent’y directed in this direction, it seems to me 


to imply that the Supreme Court has condoned in the Indiana case 
certain practices whose effects are pernicious to the social welfare 
and to competition, and if this is the implication to be drawn from 
S. 11, that implication disturbs me a bit, because I have spent con- 
siderable time looking over the record in as dispassionate a way as 
I knew how, and I believe that the record shows that there is at 
least room for an honest difference of opinion about how antisocial 
these consequences really were. 

As my statement indicates, the major findings that grew out of this 
stay at the University of Chicago Law School will be published in 
the forthcoming Chicago Law Review. Unfortunately, it is not 
out yet. 

Senator Keravuver. When will it be out! 

Mr. McGee. My understanding was any day. It was supposed to 
have come out in the spring issue, and although spring has now come 
to an end, the spring issue is not with us. 

I can only assume it will soon be with us. 

Senator Krrauver. Who sponsored this study ? 

Mr. McGee. The University of Chicago Law School. 

Senator Keravuver. All right, sir. 
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Mr. McGee. One of the reasons that this case is so terribly inter- 
esting to an economist is that, unlike many Robinson-Patman. cases, 
it was rather fully litigated. The record covers some 5,000 printed 
pages of testimony and exhibits and, to an uncommon degree, I think 
all shades of opinion were heard during the course of the litigation. 

The period covered in this case was from 1936 to 1940, a manageable 
period, and the area concerned was the Detroit metropolitan area in 
gasoline sales; so that you have here, in a sense,.a kind of a test tube 
in which you can investigate, if you will, the effects of certain prac- 
tices we are told are suspect or forbidden under law. 

Some economists, and this is really the reason why I first come to 
be interested in this case—I have been interested in it for a long 
while—some economists have told us that fewness of sellers may be 
an important inhibitor to vigorous competition in industrial markets; 
and what they have apparently meant by “fewness” is more a matter 
of attitude than of numbers, because we are told that sellers are few 
when they devote great attention to what their rivals are doing and 
when their rivals are sensitive in this same way. 

This, it is said, leads to circularity in which everybody is less in- 
clined to cut prices or to act in a vigorously competitive fashion than 
he otherwise would act. 

And by the same token, we are told that price discrimination is 
an effective technique by which competition may be crushed out. 

So that it occurred to me that if you could: find a case in which 
both this element of circular response or rival-consciousness, however 
indefinitely that may be defined, and price discrimination occurred at 
the same time, that you might be able to find out some interesting 
things; at least we could find out what seems, to happen. 

For that reason, the Indiana case furnishes a fairly decent. test, 
in my judgment, of the validity of hypotheses that economists have 
advanced with respect both to fewness, rival-consciousness, and price 
discrimination. 

As is well known, frequently referred to, the Standard Oil Company 
of Indiana, after the dissolution. of its. parent, enjoyed perilously 
close to 100 percent of the market for the produets,it then sold: in 
the Midwest market. The percentage varied with the locality, up- 
ward of 70 percent, and in some cases virtually 100 percent. 

By 1928, its share had shrunk to 34 percent; by 1940, the figure had 
fallen to 20 percent, and it remained below the 20 percent until at 
least 1950, 

Well, in my judgment, just, looking at. the figures, competition ap- 
pears to have increased against Standard of Indiana during: that 
period. Whether it increased beeause Standard declined:in its domi- 
nance in the market, or Standard declined in its position in the market 
because competition had increased is, it seems to me, an imponderable 
question. 

In any case, its market share declined; It is difficult to know what 
happened in that market unless you have some background in the situa- 
tion in the oil industry generally in the late twenties and the 1930’s. 

It is generally known that during the 1930's, the demand for gaso- 
line and all petroleum products suffered. The reasons are fairly 
clear. It is also generally known that the east Texas oil field, a mam- 
moth producer of petroleum, was discovered in 1930, and coincident 
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with it came the rapid and uninhibited exploitation of it, and the 
crude oil price structure was shot to pieces. 

Prices declined in 1930 from about $1.33 a barrel to about 33 cents 
a barrel, and, indeed, at some stages oil could be gotten in the east 
Texas field for something like 18 cents to 10 cents a barrel. 

In addition to these factors, the collapse in industrial activity, re- 
tardation of personal income expenditures, certain other factors 
occurred which placed, I think, extreme pressures upon the gasoline 

ind petroleum work in general. 

Senator Kerauver. Mr. McGee, I don’t want to interrupt your 
presentation, but I have been advised that my plane is leaving at 3: 02 
instead of 3: 30 as I thought; and to the extent that you can direct your 
remarks to the case with reference to what is in this bill, I think it 
would be most helpful. 

[ am going to take your statement with me and I will read carefully 
all of it. 

Mr. McGer. Well, I will do as best I can, sir. 

Senator Keravver. Yes; you do the best you can. 

Mr. McGrr. During the 1930’s, I think it is abundantly clear, both 
from the record and contemporaneous journals, that diseriminatory 
price cuts were an important competitive technique. They were em- 
ployed by large firms and small, and at every level of the industry 
from the well to the retail pump, and open price announcements and 
posted: prices, so-called, typically lagged far behind the more or less 
secret and selective price cuts that really made the market price. 

And if the oil industry in general was restive, disturbed, chaotic, 
distressed, Detroit was a particularly troubled spot. 

The reasons for it are fairly clear. Detroit is well located with 
respect to transportation, there were considerable local sources of 
crude oil, and a: number upward of 20° typically local refiners’ who 
were making a fairly decent gasoline available to the market. 

I think I will omit a discussion’ of Standard’s mechanical aspects 
of its business with respect to its jobbers and the like, if you choose 
to do so. 

Senator Kerauver. All right, sir. I will read that carefully. 

Mr. McGee. It is well known they sold to some four jobbers at a 
cent and a half per gallon less than to the ordinary retail dealers with 
whom they did business. 

Senator Kerauver. And they sold to one jobber at a cent and a half, 
one retailer, I believe Wayne Oil Co., before they had ever put in any 
pumps or any or storage facilities. 

Mr. McGee. I allude to-that later in my discussion, sir. If you 
want me to do so—— 

Senator KrrAuver. Yes. 

Mr. McGer. As apparently was altogether usual in the industry, 
all of the jobbers that Standard served sold at one time or another 
important quantities of gasoline through their own retail stations; 
and one of them, Ned’s Auto Supply Co., was exclusively a retailer. 

This is not true. There was some trace of gasoline, according to 
Ned’s records, which was not sold in retail tre ade. But it is virtu: ally 
true. 

The dual role of the typical jobber is explained in part by the char- 
acter of his evolution. These retailers stored with one retail outlet— 
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in the case of Ned’s, it was a bicycle shop with a pump in front of it, 
and they grew and prospered; and they ultimately, by their gallonage 
and prosperity, were able to get and demanded a jobber status from 
major and nonmajor oil companies. 

It is interesting, and I think important, that although the Standard 
jobbers did assume part of the costs of storage and wholesale distri- 
bution, and did, therefore, relieve the Standard Co. to some extent 
from the costs attendant in its normal retail sales to retailers, it is 
interesting, I think, that no one of these jobbers was able to obtain 
jobber classification without strenuous bargaining. 

And in this connection, I think it is worthwhile to point out some- 
thing that is generally overlooked, and that is, whereas Standard had 
4 jobbers during this particular case, it at one time had had 4 more, 4 
of them were lost to it, 3 by defections to competitors and 1 by reason 
of business failure. 

So that we are talking about four surviving jobbers, if you wish to 
put it that way. 

I think one of the most interesting aspects of this whole case is that 
this vigorous bargaining for jobber status that I have referred to was 
part of a really important competitive process, that is, the very busi- 
ness of giving jobber status to marketers of petroleum products was 
an important competitive technique in the gasoline market from 1936 
to 1940. 

The deepening depression engendered two forces making for a grow- 
ing number of firms marketing the gasoline at below prevailing prices, 
and these forces resulted in gasoline price wars. 

The first was a going margin between the wholesale price of gaso- 
line and the price currently paid by consumers. The second was the 
increasing price consciousness of consumers. 

Abundant and cheap crude oil and gasoline made the existing price 
structure high enough to promote the growth of nonmajor compe- 
tition. And shrinking income and employment made gasoline buyers 
more price conscious. 

The nonmajors did rather well in the Detroit market from 1936 to 
1940. Some of them grew with rather spectacular speed. 

One, for example, Charles E. Austin, in 10 months after he opened 
a chain of cut-price stations in Detroit attracted a gallonage in 1938— 
if you will recall, that was a rather poor year with respect to indus- 
trial employment and expenditures in Detroit, and, indeed, for the 
country as a whole. 

Within 10 months after opening a chain, he attracted some 14 mil- 
lion gallons of customers, through his cut-price outlets. And there 
are many others like him. 

Indeed, from 1936 to 1940, there were between 16 and 28 licensed 
wholesale jobbers and distributors of nonmajor gasolines in the De- 
troit area. Some 30 different nonbrand jobbers operated at various 
times during the period. 

From 1936 to 1940, their sales grew steadily, both in absolute and 
relative terms. By 1940, nonbrand jobbers had increased their gal- 
lonage some 40 million gallons, the increase alone coming to 162 per- 
cent. 

Furthermore, jobbers of nonmajor gasolines increased their share 
of the total Detroit market from 6.8 percent in 1936 to 13.9 percent 
in 1940, reaching a high of 15.2 percent in 1939. 
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In addition, I think the record makes it fairly clear that these fig- 
ures somewhat understate the amount of gallonage sold by nonmajor 
marketers. 

The nonbrand jobbers achieved their greatest rate of growth be- 
tween 1937 and 1938, increasing their sales 61 percent during that 
time. 

Now I would conclude from this particular resume of the growth 
of nonmajor competitors in the Detroit market that entry conditions 
were evidently not so burdensome that newcomers were in any way 
estopped from entering the market. Indeed, they did so. 

As is again well understood, at least in its barest and grossest out- 
line, Detroit between 1936 and 1940 at various times was the site of 
sharp price wars. The record gives enough data so that we can judge 
the severity, the timing and, to some extent, the consequences of these 
price wars. 

What the record shows is that during periods of slack demand, the 
prevailing price structure is eroded away by increasing numbers of 
price-cutting stations; that the prevailing price is lowered in the 
process, and that further erosion of the price structure may then take 
place from the previous level. 

The data indicate the following important things: 

1. The trend of retail service station prices was unmistakably 
downward. It fell almost 28 percent in the period covered by this 
record. 

2. The trend of Standard Oil’s tank car and tank wagon prices was 
also down. 

3. The margin between prevailing retail price and Standard Oil’s 
tank wagon price fell very substantially during 1938 because the 
prevailing retail price fell more rapidly than tank wagon prices, but 
both fell rapidly. 


4. The minimum number of stations posting retail prices below the 
major price was roughly 80. 

According to these data, early 1938 and early 1939 were periods of 
most intense retail activity as judged by retail prices, dealer margins, 
Standard Oil tank wagon. prices, and the number of outlets selling 
below the prevailing retail price. 

At any rate, whether the prevailing price was constant, rising or 
falling, the number of stations that were cutting prices below it never 
fell below about 80. 

I think one aspect of the case that has gotten much less attention 
than it really deserves is what I would consider retail price-fixing in 
the Detroit market. It is not surprising, I suppose, that, confronted 
by the rigors of competition, retail gasoline dealers banded together 
to escape them. 

One form of their efforts was the Retail Gasoline Dealers’ Associa- 
tion of Michigan, and I believe that the record indicates rather con- 
clusively that part of this association’s program was designed to 
stabilize the price structure at levels higher than competition would 
otherwise permit. 

Indeed, it sounds a bit like cartel activity to me. 

In addition to its efforts to eradicate price discrimination, the 


association pioneered in supporting and enforcing legislation to pre- 
vent sales below cost as defined by the statute. 


79800-—56——38 
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The statute made dealer cost surveys presumptive proof of the 
level of costs, and outlawed sales that did not cover those survey costs. 

It is abundantly clear, also, that the surveys were undertaken to 
prove the high cost necessary .to establish margins desired by associa- 
tion members. 

As an adjunct to its activities, the association hired investigators to 
seek out price-cutters by making purchases, and to bring price-cutters 
under fire from the State Fair Trade Act. 

There were many other evidences of concerted action, within and 
outside the association, to prevent price competition at the retail level. 
In both Chicago and Detroit, price-cutters faced not only legal harass- 
ment, but some of the techniques of stabilization made famous by 
Al Capone in the prohibition beer traffic. There were bombings of 
stations and beatings. 

In addition, in Pittsburgh and Detroit, retailers in concert operated 
caravans of automobiles to block the driveways of price-cutting 
retailers. 

There is also evidence 

Senator Kerauver. Mr. McGee, would you mind just carrying on? 
Mr. Seeley, when you are through, has some questions to ask. Is that 
all right with you? Iam going to have to leave shortly to go to catch 
this plane, which I cannot miss. 

We can either do that or—I do not want to tie you up over the 4th 
of July—or we can finish up this statement on Thursday. But I have 
got to leave shortly. 

Mr. McGer. I have no preference, sir. I will take your suggestion. 
If you want to have me Thursday, I will be very glad to stay 
Thursday. 

Senator Kurauver. I was going to take your entire statement with 
me here and read it. 

Why don’t you carry on here, and I don’t want you to make two 
trips down here if it is possible to avoid it; and if any points arise 
that I have some question about, may I call you? 

Mr. McGes. Yes, sir. 

Senator Keravuver. All right, sir. 

On Thursday morning, Senator Capehart has told us that he does 
not wish to testify, but 1s just going to submit his statement. 

How many more witnesses do we Late’ 

Mr. Srexey. I think we have 2 or 3. 

Senator Kerauver. I think it would be best to hear them at 2 
o’clock Thursday afternoon. 

Mr. Sesxey. All right. 

Senator Kerauver. So when we finish here this afternoon, we will 
go over to 2 o’clock Thursday. We will set aside Thursday morning 
for Senator Capehart, and) he has advised us he will submit a state- 
ment to be read into the record or be placed in the record. So you 
carry on, and I want to thank you for your very thorough study of 
this case. Your diagnosis of the whole thing is going’ to be a great 
deal of benefit to us. 

Mr. McGee. It is a privilege to be here, sir. 

Senator Kerauver. All right, you go on with your statement. 

Mr. McGesr. Dealers attempted not only to agree with one another 
to raise prices, but they also tried to get their suppliers to police the 
price structure. On some occasions the dealers direetly. approached 
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price-cutting operators to get them to remove signs advertising price 
cuts. 

When that technique failed, the dealer groups fell back on the 
agencies of Government. Even so aggressive a seller as Ned’s Auto 
Supply Co. ultimately came: to accept prices set by the dealers’ 
association. 

Whatever the success of the retail cartel in completely stopping 
undercover price cutting, it evidently did succeed on occasions in 
greatly reducing the amount of price cutting at retail. In doing 
so it received the aid of trade unionists. 

I might say parenthetically here that the ingenuity of businessmen 
and, in this case, small-business men, to escape the detection of their 
rivals when they want to do something that will benefit themselves 
at their rivals’ expense, is truly staggering, 

In Detroit, it apparently was quite common ae for retailers 
of gasoline to paint the insides of the gas tank caps of favored cus- 
tomers so when they presented themselves to the station the attendants, 
without having to think about it, would know those customers who 
regularly were favored by lower prices than they had posted at retail. 

The number of such devices is considerable, as a matter of fact, as 
indicated by this record. 

I think, as an economist, the conclusions one may draw from this 
are interesting, 

We have, in. my judgment, in the case of retailers of gasoline in 
Detroit,.a concerted and protracted. effort to maintain what I would 
consider monopoly prices for gasoline. 

These efforts were largely abortive, and I think in large part they 
were because it is difficult to maintain cartels when there are changes 
in costs of those who would participate in them, and especially when 
the costs of those participants differ, and price discrimination guaran- 
tees that.so long as it persists, costs of merchandise will differ among 
sellers. 

When several or many separate firms offer closely substitutable com- 
modities for sale and unilaterally diseriminate in price, they will not 
only involve themselves in prive rivalry but they will also engender 
competition at the lower level. Because price cutting can be more 
secret when it is discriminatory, unilateral price discrimination tends 
to break down cartels as well’as to disrupt any uneasy equilibrium 
that rival consciousness alone might produce. 

Now, there; Lthink, I would predict that in markets in which we do 
have this so-called) rival consciousness, competition is liable to in- 
trude itself into the market place typically only in what may be termed 
phripheral areas, not all over the place at one time. 

In the case of the gasoline market in the 1930’s, it is my judgment 
that the crucial areas, although certainly not the only important com- 
petitive areas, were those involving gasoline jobbers. 

Standard Oil of Indiana’s rolein this struggle for trade is revealed 
most strikingly in its four. remaiming: jobbers, Ned’s Auto Supply, 
Citrin- Kolb, Stikeman, and Wayne Oil. 

In my statement I summarize very briefly the history of the relation- 
_— and negotiations among Standard of Indiana and these four 
jobbers. 
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In the case of Ned’s, we have a rather aggressive multiple outlet mer- 
chandiser of various commodities—hardware, sporting goods, elee- 
trical appliances, auto supplies, paints, gasoline, and so forth. 

The business was established in 1918 with a gasoline pump in front 
of a bicycle shop. It grew rapidly, and became an important and 
aggressive gasoline retailer. 

Economic conditions in the oil industry were such that large gasoline 
dealers could readily achieve jobber status and get tank-car prices. 
From about 1930 to 1936, Ned’s received numerous cut-price offers 
from rivals of Standard of Indiana. 

Probably the first was from the Argo Oil Co., but beginning about 
1930 and periodically thereafter, the Red Indian Oil Co. also solicited 
Ned’s business, Red Indian and others as well. 

At that time, Red Indian was selling Phillips 66 gasoline, and 
offered it to Ned’s from 114 to 134 cents per gallon less than the tank- 
wagon price Ned’s then paid. 

Ned’s was not at all passive in the business of price negotiations. 
It didn’t sit around waiting for offers. It apparently went out to beat 
the bushes waiting for them. 


Ned’s management discussed offers with Shell, the Texas Co., and 
other suppliers. 

At that time, incidentally, Shell—this is about 1933-34—Shell, a 
major oil company not previously selling in this area, began rapidly 
to come into the market and, in the words of some people, began to 
set the place on fire. Some people said that in its campaign to break 
into the Detroit market, Shell was particularly interested in building 
up a load factor for a pipeline it was building from its Illinois re- 
finery, I believe, into Toledo, and then from Toledo into Detroit. 

In any case, a major oil company not previously in the area en- 
tered it. 

By late August 1936, Ned’s management was growing restive paying 
tank-wagon prices, and, indeed, wrote the Standard Oil Co. an ulti- 
matum advising them that a competitive major oil company had re- 
cently submitted an offer, and the like, and demanding that Standard 

rant to it a substantially larger margin of profit or Ned’s would leave 
Standard. 

I don’t want to bore you with the details of these negotiations, but 
I think it is sufficient to say that the Standard management became 
convinced that Ned’s was on the point of rote) and from Septem- 
ber 1, 1936, to March 1938, gave Ned’s Auto Supply Co. gasoline 
deliveries at 114 cents per gallon below the tank-wagon price. 

But apparently the Ned’s management was not convinced that 
this was all the price concession it might reasonably expect, for soon 
thereafter it exerted further pressure to increase its margin from the 
Standard Oil Company of Indiana. ; 

By February 1938, Ned’s management delivered another ultimatum 
to Standard, demanding tank car or jobber status with the appro- 
priate prices under such an arrangement. And as a result of this 
letter in which the Ned’s management was clearly relying upon offers 
from Red Indian, Shell, and the Texas Co., in its letter it pointed 
out that it would definitely leave Indiana Standard unless it received 
a more favorable price. 
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And the ultimatum persuaded Standard’s management. Standard’s 
management granted Ned’s jobber status, and from that point on, 
Ned’s was an important Standard Oil jobber in the area. 

The case of Citrin-Kolb is in some respects similar. It began as a 
small Detroit filling station business; and ultimately, during this 
distressed period, began to cast about for rather better offers than 
the tank wagon price commonly accorded purely to retailers. 

Sometime between 1926 and 1928, the record is unclear here, Stand- 
ard extended the tank car price to Citron-Kolb. Shortly after Stand- 
ard began deliveries on the new basis, Standard discovered Citrin- 
Kolb did not have its own bulk plant, but shared facilities with a 
jobber doing business with one of Standard’s rivals. 

Standard resisted such an arrangement strenuously, and ultimately 
Citrin-Kolb had to buy appropriate facilities, tankage, and the like, 
erect a warehouse, in order to maintain its jobber status. 

It is interesting, I think, that whereas from this period, about 
1928, when it became a Standard Oil jobber, Citrin-Kolb realized 
that it could get even more favorable offers from other companies, 
and continuously tried to exert pressure on Standard of Indiana to 
give it an even better deal than it had. 

Some of the people with whom they talked, that is, some of the 
competitors of Standard, were the Wilson Oil Co., distributors of 
Hi-Speed gasoline, gasoline that very few people probably had heard 
about, and yet one which is still important in the Detroit market. 

In addition, Citrin-Kolb had attractive offers from Gulf, Texas, 
and Shell, and from the Argo Oil Corp., a Marathon jobber. 

The case of the Wayne Oil Co., again, is fairly similar. Elmer 
Ledbetter, its president, until 1931 had been treasurer of a hot water 
heater company, and that year resigned to go into the gasoline 
business. 

He bought one filling station in Detroit, and purchased gasoline 
from Standard Oil on the tank-wagon basis. Later in the same year 
he bought 2 stations, 2 more stations. By July 1935, he had some 12 
outlets in operation, and did a total volume of about 1 million gallons 
a year. 

In August 1935, the Wayne Oil Co. obtained a jobber classification 
from Standard, and thereafter got the tank-car price. 

[t got it, by the way, by pointing out competitive offers. 

It was not until 1938 that the Wayne Co. went 100 percent Standard 
Oil. Wayne did not get the tank-car price from Standard without 
bargaining for it. According to Mr. Ledbetter: 

I had been trying to get Standard Oil to let me go on that basis for probably 
2 years prior to that time. 

Although he did not have a bulk plant or hauling facilities when 
he began to purchase from Standard on the tank-car basis, he knew he 
could obtain them immediately, and in fact did so. 

Mr. Srerey. Mr. McGee 

Mr. McGer. Yes, sir. 

Mr. Srextry (continuing). I note you made some investigation in 
this case, and did I understand you to say that the Wayne Oil Co. 
did not have any bulk plant or storage facilities? 

Mr. McGer. It did not have it at the jobber price, that is right. 
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Mr. Srevey. So that in considering the situation here, really it is 
not necessary to estimate the costs involved in having such facilities, 

Mr. McGee. I don’t understand that question, sir. 

Mr. Sretey. Well, some point was made the other day when the 
representatives from Standard Oil Co. were here, they undertook to 
estimate the costs which presumably were saved by the jobber having 
these facilities of bulk plant or storage. 

Mr. McGer. Yes, sir. 

Mr. Seevey. And, assuming that it were a factor, that would not 
exist msofar as Wayne Oil Co. is concerned. 

Mr. MoGer. I don’t think that follows, sir, for this reason: that 
I am not absolutely sure about the time that passed between the acqui- 
sition of the bulk plant facilities and the granting of the jobber 
price. But I am relatively sure that it was a short period of time. 

Furthermore, I would say that if the Wayne Oil Co. held itself out 
to the Standard Oil Co. as one who can merchandise, say, upwards of 
a million gallons a year, and would assume all the costs of bulk storage 
and the like, then I think it would have been appropriate—I am not 
putting words into Standard’s management, because I do not know 
what they really thought about this. 

Mr. Seetey. Yes. 

Mr. McGee. But if I were running an organization and I was con- 
fronted, I think, with a potential deal of this sort, I believe it would 
not be inappropriate to say, at the time to say, if these people hold 
themselves out and guarantee to assume deliveries of a certain magni- 
tude and to perform the other related services typically performed 
by jobbers in this industry, that it would seem to me to be appropriate 
to consider the cost functions, whatever they were. 

Mr. Seetry. Yes, but at the time the negotiations were conducted, 
they did not have these facilities, and he got the price without having 
them. 

Mr. McGrr. Yes, sir. The point I am unclear about, however, is, 
as a managerial matter, whether the Standard Oil Co. knew this. You 
see, we did have 

Mr. Sretey. Well, ought they not have ascertained that ? 

Mr. MoGer. Well, as a matter of law, you mean ? 

Mr. Srerey. Yes. 

Mr. McGer. I don’t know. It seems to me you really have two 
judgments to make in this case. One is a managerial judgment. You 
are asking me about costs, sir; and in the case of costs, I think my 
answer will stand. 

In the case of law, I suppose that obviously 

Mr. See.ry. Well, apart from the legal requirements, as a matter 
of business judgment and managerial action, would they not have 
done so, according to Mr. Chaffetz, who testified for them here? 

Mr. McGer. Well, I don’t think it is a serious omission, sir, because 
none of these jobbers here had contracts. 

And had the Wayne Oil Co. failed to act expeditiously and well, 
and to perform all of its duties as a Standard Oil jobber, Standard 
Oil el readily have dropped him within a week. 

Mr. Seetry. The thing which bothers me is the confusion which 
stems from the use of the term “jobbers” in this case. 

Mr. McGer. Yes, sir. It is a confusing industry. 
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Mr. Srevey. Now, apparently 2 of the 4 so-called jobbers here were 
simply retailers, and performed no jobbing functions in fact. 

Mr. McGee. I don’t think that is true. 

Mr. Sestwy. That is Ned’s and Wayne. 

Mr. McGee. I don’t believe that would follow, sir, even though they 
sold 100 percent of their gallonage at retail. You see, the thing that 
is confusing about this thing is that one who is exclusively a retailer 
may nevertheless perform Romaine which are essentially those of 
a wholesaler, perform them for himself, as is well known in any inte- 
grated operation. 

Mr. Sretey. Well, anyhow, the way the record reads, from the posi- 
tion that was advanced by Mr. Ross, I think he was the general sales 
manager of the company in Detroit, and Mr. Chaffetz, attorney 

Mr. McGee. Excuse me, sir. Is Mr. Ross now the manager in 
Detroit, or was he said to have been during this period ? 

Mr. Sretey. I think he new is; at least he was their witness on 
Saturday. 

In considering this so-called jobbing function, is it or could it be 
anything more than just having bulle plants or storage facilities? 

Mr. MoGer. Well, as you will recall, I think, from the record, 
all of these jobbers maintained rather extensive distribution facilities. 
They had tank cars. They paid for pumps. They made credit col- 
lection arrangements, and the like. 

Mr. Sreiey. I am talking about those who are only retailers. 

Mr. McGer. I don’t see that it makes any difference. If you com- 
bine in 1 legal entity or 1 central management 3 or 4 functions, 
vertically integrated functions, they may be conceptionally quite 
separate, even though they are combined within the same firm. 

Mr. Szetey. What other functions can you enumerate for us, other 
than the providing of bulk plants or storage facilities, which they-——— 

Mr. MoGeer. They delivered to stations. 

Mr. Srevey. They were only retailers. 

Mr. McGee. They delivered to their own stations in their own 
trucks, at their own expense, and they maintained their own pumps 
at their own expense. 

Mr. Seetxy. Didn’t other retailers do that? 

Mr. MoGee. No, sir. 

Mr. Sesey. On this question that you raised a moment ago of the 
are which Wayne Oil Co. had, you spoke about Mr. Led- 

tter. 

Mr. MoGer. Yes, sir. 

Mr. Sreevtey. Did you ascertain Standard Oil Co. had made this 
tank-car basis of sale and purchase available to other dealers during 
that period ? 

Mr. McGee. Well, I have found in the record a rather heated dis- 
cussion of that. As I recall—I hate to speak purely from memory 
when we are dealing—— 

Mr. Sretey. You mean the record of the proceedings? 

Mr. McGee. The record of the Standard Oil of Indiana case before 
the Supreme Court. 

As I reeall from looking at that—as I say, I hate to rely on memory 
when thinking of a 5,000-page record—there were dealers, Indiana 
retail dealers, who claimed they went to Mr. Raupagh, who at that 





594 TO AMEND SECTION 2 OF THE CLAYTON ACT 


time, as I recall, was the Detroit sales manager for Indiana, and 
endeavored to get tank car prices on the theory that they could some- 
how combine their purchases to achieve jobber status. 

And as I recall, their testimony was to the effect that Mr. Raupagh 
declined to give them any such concession ; 

Mr. Seetxy. Did you 

Mr. McGer (continuing). For these reasons, as I recall: If you 
band a group of individual dealers together, there is some probability 
that credit collections and various coordinating activities within the 
group may fall below the standards which the Indiana company 
thought appropriate for jobbers. 

Mr. Sretey. You don’t question the fact that there were other deal- 


ers who requested that they be sold on that basis, and that they were 
denied that request ? 


Mr. McGee. Well, it is—— 

Mr. Seetzry. You have no doubt about that, do you? 

Mr. McGrr. That is something in the record; this assertion is in 
the record, yes, sir. 

Mr. Sretey. Mr. McGee, you are familiar with the so-called cost 
proviso to section 2 (a) of the Robinson-Patman Act? 

Mr. McGee. Yes, sir. 

Mr. Sertey. And you understand that applies only to sellers? 

Mr. McGer. I don’t understand that question, sir. 

Mr. Seetry. I directed your attention to the fact that the cost pro- 
viso applies to sellers’ costs. 

Mr. McGee. Yes, sir; that is right. 

Mr. Sesevey. Mr. McGee, what portion of the discount of 114 cents, 
which was given Wayne Oil Co., represented cost savings to the 
Standard Oil Company of Indiana resulting from functions performed 
by Wayne other than those of bulk plants and storage facilities? 

Mr. McGee. Well, these are very difficult questions for me to ans- 
wer. The cost defense, as I recall, took up, on direct and rebuttal 
testimony, something like a thousand pages, and there are, indeed, 
three separate cost defenses involved in this case. 

I personally have the feeling that it would be impossible at this 
date, and perhaps, indeed, impossible even then, if one had free choice 
among all the alternative accounting techniques available to him, 
accurately to have determined in a case like this, from the Standard 
of Indiana records, precisely what these cost savings were. 

In my own judgment, however, I make a purely gratuitous com- 
ment here—in my own judgment, my feeling is that, although I can- 
not be sure without reconstructing the whole system of Standard’s 
accounts, what the cosst savings was, I believe it was less than a 
cent and a half per gallon. 

Mr. Sretey. Mr. McGee, according to your testimony, Wayne Oil 
Co. was not a jobber, and it possessed no bulk plant or storage facili- 
ties at the time, at least, that the negotiationss were entered into. 

Mr. McGer. Yes. I think it would be only fair to say, sir, that in 
part these reflect a conclusion of fact on my part. 

Mr. Seetey. Yes. All right. 

But I think that the record shows that from your statement. 

Mr. McGer. Well, there are two things that the record shows, state- 
ments, as I recall, from the same central management : 
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Namely, Wayne Oil Co., in the one statement, the chronology 
establishes that he did not have bulk plant facilities when he achieved 
jobber status. In another statement he indicated that he did. 

My recollection is that the timelag is slight. 

Mr. Sretey. Well, let’s assume that the statement is correct that he 
did not have bulk plant or storage facilities and yet he acquired the 
jobber status. 

Mr. McGer. Yes. 

Mr. Sretey. Now, as a matter of economics, will you tell us what 
justification, in your judgment, there is for granting him a price dis- 
crimination under those circumstances ! 

Mr. McGerr. Well, I think there may be two, and they are admixed. 
The first will be—and again I can’t speak for business management ; 
I am speaking as an economist—but the first, and I believe one that 
might Scien some prominence in my thinking, would be whether I was 
going to lose his trade if I didn’t give it. 

And the second would be whether, indeed, he did, by performing 
these functions, or would, if he responded as he said he would, to this 
new status, perform functions that would relieve me of some burden 
of costs that I otherwise would have to carry. 

Mr. SEetey. Some hope that you may have? 

Mr. McGer. Hope, I think, sir, under the circumstances, with no 
contract or, at best, from day-to-day contracts, I would expect to see 
fulfilled, because if he didn’t I would sack him. 

Mr. Seevey. Under those circumstances, wouldn’t you say that any 
other retailer under the same circumstances should be entitled to the 
same price discrimination ? 

Mr. McGer. Well, entitled—I am not a lawyer, and I am not a 
philosopher, and I don’t deal with these words too well, sir. As a 
matter of natural right, I don’t know that he is entitled to it. 

But if I feared to lose his custom, and especially if I thought that 
by granting him this status I could induce him to assume some of the 
cost burden I otherwise might carry, I think I should very carefully 
consider whether it would be advantageous to me, in a profitmaking 
sense, to grant the discount or not. 

Mr. Szetey. Well you realize that a great deal can be attempted, I 
mean you can attempt to justify a great deal on the ground of fear 
of loss of a customer; is that your position ? 

Mr. McGee. I don’t understand that question. 

Mr. Sretey. It covers a multitude of sins; is that your thought? 
_ Mr. McGee. Well, I think many of the things businessmen do are 
in response to real or imagined threats to their customers, and if I 
were a businessman I aaeu ravely fear losing my customers. 

_ Mr. Srerey. Then you ould not go as far as I suggest, in sayin 
it should be accorded to any retailer under the same circumstances! 

Mr. McGegr. As a matter of right, or of law? 

Mr. Seetey. No. I just want to ask you what is your opinion 
about it ? 

Mr. McGeg. Well, I think that it is always difficult, you see, to talk 
about a particular business decision abstracting from the law and 
ethics aid philosophy and other things. 

Mr. Seetey. Well, there were a lot of other retailers. 

Mr. McGrer. Yes, there certainly were. 
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Mr. Seetey. And they were looking for the same deal. 

Mr. McGee. Or better. 

Mr. Seetey. I mean, why stop with Wayne? That is my question. 

Mr. McGer. I am not justifying what they did, sir. I assume 
they thought, under the circumstances, that in granting a discount 
they were making more money than they would by not granting it. 

Mr. Seetey. You are a scholar. You are coming here as someone 
who has made a dispassionate study. 

Mr. McGer. Yes, sir. 

Mr. Snetey. I am not asking you to put yourself in their position 
and tell us exactly what they did, but I am asking now for you to tell 
us what you think they should do under the circumstances. 

Mr. McGer. Well, that is sort of a question I feel singularly badly 
suited to answer. 

Mr. Seetey. All right, you may go on with your statement. 

Mr. McGrr. Do you have any other questions with respect to the 
Wayne Oil Co.? 

Mr. Sretry. No, I don’t have any others at this point, Mr. McGee. 

Mr. McGee. Mr. Ledbetter, in discussing his relationship with the 
Standard Oil Co., in the record alluded to several competitive offers. 

The ones that I recall most easily are those from Aurora and the 
National Refining Co. The Aurora offering is kind of interesting, 
because it would have given him a half-cent lower price than Stand: 
ard’s tank-car price; and Aurora’s gasoline, according to Mr. Raupagh 
and others who testified, was about 80 octane points, some 4 octane 
points higher than Standard’s brand gasoline. 

It was characterized as a regular premium gasoline. 


Now we come to the Stikeman Oil Co. For some reason no repre- 
sentatives of Stikeman testified, and Mr. Raupagh, of the Standard of 
Indiana Co., testified with respect to that company. 


He had this to say about the company, and I will quote his state- 
ment: 


Prior to 1936, I don’t recall exactly what the exact date was, we lost them to 
the White Star Refining Co., I think that must have been about 1982 or 1933, 
and for a short time White Star Refining Co., which is now Socony Vacuum Oil 
Co., supplied them with their requirements of gasoline. Previous to that, Mr. 
Stikeman told me that they were solicited by the White Star Refining Co., and 
he was getting a better proposition than we were giving him at that time. Just 
how much it was, I don’t even recall, but it was at least from a half to 1 cent 
per gallon better. Then, it was at a later date he had an offer from Phillips 66. 
That offer was along the line of contract offer. That is, they wanted to give 
him a contract and wanted to tie him up for a certain number of years. Mr. 
Stikeman and I discussed that at quite some length. It was quite an advan- 
tageous offer; advantageous from the standpoint that this margin would have 
been more than we were allowing him at that time. The next offer that he 
told me about was in December of 1940 when he received the offer from the 
National Refining Co., along the same lines. * * * 


Standard’s four remaining jobbers, in their relationship with the 
Indina Co. as summarized very briefly, were not passive agents 
in the process of pricemaking at the wholesale level. They had to 
bargain for what they got, and they bargained hard and well. 

Their supplier was evidently ve ge to give them better terms 
than it had to give, and it calculated well just what it would take to 
keep their business, although it had evidently made, in this connec- 
tion, with 4 of the jobbers they had lost, at. least 3 of them, since 1 of 
them folded up by virtue of bankruptcy, a miscalculation. 
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Studying the bargaining process between the Standard Oil Co. 
and its Detroit jobbers contributes to a better understanding of the 
role of the jobbers, the character of Standard’s gasoline pricing, and 
of the state of competition among gasoline on pane generally. 

The jobbers had all grown from very small origins and never be- 
came business giants. arr oun relatively large before obtaining 
jobber status and, indeed, became jobbers in large part because of 
their volume of business. They were aggressive and, apparently, very 
competent businessmen. 

It is absolutely clear that in the case of its pricing negotiations with 
the jobbers, Standard occupied a defensive position. It was apparent- 
ly trying to hold its lines at the least cost to itself. It was most 
assuredly not attacking its rivals either to destroy or discipline them. 
It reluctantly followed other suppliers in pricing at the jobber level. 

A fundamental cause for the success of the jobbers’ negotiations 
was the general state of petroleum and gasoline supplies. Relative 
to the supplies at hand, there was little enough business to go around, 
and sellers were disposed to compete for it. 

The analysis of the jobbers’ negotiations indicates that they did so. 
Spokesmen of Sun Oil and Sinclair, two major firms that did not 
employ Standard’s form of dual distribution, agreed on that. 

At this juncture it might be interesting to see what the Standard 
jobbers did with the price concessions they got from Standard. 


Ned’s was not only the second largest tank-car customer Standard 
had in Detroit; it was also the largest retailer of Standard gasoline. 
Apparently its formula for success called for saving motorists money 


as well as offering them good service. 

Ned’s was a veteran price cutter, and its price cutting took several 
forms. 

The record indicates, by the way, even before Ned’s was accorded 
the one-half cent concession in 1936, I believe it was, that it was a price 
cutter. Some testimony indicates that even perhaps during the period 
of the NRA codes, and surely shortly after that, Ned’s began cutting 
prices, 

Whereas Ned’s was a price cutter, its prices were not as low as some, 
and it was not only nonbrand stations that understold Ned’s. Some 
major brand distributors were also able to undercut Ned’s low prices, 
at least on occasions. 

There is some certain technical obstacle, as a matter of fact, to de- 
termining just how much really Ned’s Auto Supply Co. cut prices 
below the going Detroit level, but I won’t enter into those here. 

One general indication is a good enough one, as far as I am con- 
cerned, that it was cutting prices below the prevailing level, and that 
is that it was very quickly able to increase its gallonage significantly. 

Mr. Seetey. That was not on branded gasoline, though, was it? 

Mr. McGer. I am sorry, I don’t understand. 

Mr. Sreiey. I say that was not on branded gasoline? 

Mr. McGer. Ned’s was selling branded gasoline. 

Mr. Seezey. It was? 

Mr. McGer. Yes. Ned’s was selling out of Red Crown pumps. 

In the case of the Wayne Oil Co., we may treat briefly the retail 
aspect of its gasoline business. 
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It operated no retail stations directly until September 8, 1939. 
Four aovians conclusions can be derived from the record of Wayne's 
prices. 

First, during the most severe Detroit price wars Wayne did not 
operate retail stations at all. 

Second, Wayne, when it did operate them, charged clightly different 
prices at different stations. 

Third, after about November 18, 1939, Wayne’s stations’ departures 
from the prevailing price were negligible, and for the most part they 
seemed to have sold at the prevailing price. 

Contrary to the trial examiner’s report, my conclusion is that Wayne 
stations did sell at prices significantly below the prevailing price dur- 
ing September, October, and part of November 1939. 

{ think it is fair and true that the Wayne Co. was not so persistent 
a price cutter as was Ned’s. 

As a wholesaler, Wayne apparently was even more conservative in 
its pricing practices than as a retailer. For some reason, the retail 
stations supplied by Wayne altered their posted prices closely to- 
gether, and also tended to lag somewhat behind the price movements 
of the more aggressive marketers. 

Nevertheless, and it is a bit troublesome’ Wayne managed to in- 
crease its gallonage continuously and significantly from 1936 through 
1940, and to increase gallonage during 1938 when the Detroit market 
was off from 3 to 5 percent in total sales, and is a stunt that I don’t think 
can readily be accomplished by selling at prevailing prices when every- 
body pretty much is selling at a lower level. 

There are various possible explanations for this. I deal with them 
in the statement, and I shall not deal with them here. 

Citrin-Kolb was Standard’s largest tank-car customer in Detroit. 
It engaged in both wholesale and retail activities, although primarily it 
was a wholesaler. 

Citrin was a price cutter at both levels. I analyzed the prices 
charged for Red Crown gasoline at retail stations Citrin-Kolb oper- 
ated, from January 1, 1937, to February 27, 1941. These are my con- 
clusions: 

1. To some extent Citrin-Kolb charged different prices at its sta- 
tions, although generally these differences were slight or did not per- 
sist. 

2. Citrin-Kolb’s prices in general varied with the price pattern for 
the city of Detroit. 

3. Especially during 1937 and 1938 Citrin was cutting prices about as 
severely as was Ned’s Auto Supply Co. 

In addition to cutting prices at the retail level, Citrin-Kolb undercut 
selectively at wholesale. Citrin-Kolb made direct or indirect conces- 
sions to three different retail dealers operating a total of seven sta- 
tions. 

I think in each of these cases, there was testimony that the cuts were 
made to meet competitive offers and, indeed, there was evidence of- 
fered with respect to each of these that convinces me in any case that 
there were competitive offers or, in the case of Sid’s Super Service, 
if not competitive offers, at least an imminent danger of collapse; and 
that in each of these cases the severity of competition through concrete 
offers from competitors induced Citrin to accord to the favored deal- 
ers a rather Jower than usual price. 
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Evidently Citrin’s pricing techniques were successful: at least in 
1936-37, when it was cutting prices most vigorously at retail. Its 
gallonage climbed from a little over 2 million gallons in 1936 to slightly 
more than 514 million in 1937. 

By 1940 its gallonage had fallen, and was somewhat below the 1937 
level. Apparently retail price cutting was an important element in 
Citrin’s growth. Growth stopped when its prices became more con- 
servative. 

In the case of Stikeman, there is very little evidence indicating 
how it sold its gasoline. What evidence there is shows a passive adap- 
tation to prevailing prices. 

There is nothing to indicate that it sold at wholesale for prices lower 
than Standard’s tank wagon. And for the time it operated service 
stations, its retail prices were precisely equal to prevailing prices. 
Such conservatism may explain the very sizable and continuous gal- 
lonage losses Stikeman suffered between 1937 and 1940. 

What Ned’s or any other individual jobbers did was not the cause of 
the rather continuous price-cutting that took place in Detroit in the 
1930°s. It was the persistent oversupply of petroleum and its prod- 
ucts, together with the relative and temporary rigidity of the retail 
gasoline price that made an ultimate collapse of the price level in- 
evitable. 

The growth of nonbrand gasoline distributors placed a severe strain 
upon the major companies, and involved them in increasing rivalry 
among themselves. 

A most important competitive technique was price discrimination 
at wholesale and retail, and it was used by the nonbrand suppliers 
and distributors as well as by the majors. 


But whether Ned’s and other distributors like it were the primary 
cause of Detroit’s — wars, it is clear that, taken together, they 


were an important factor in the business and contributed to the down- 
ward pressure on retail prices. 

i am going to dispense almost entirely with Standard’s cost defense, 
except to say that it made a rather diligent and ingenious presentation 
of cost. data to indicate cost savings, and that this presentation failed 
to impress the courts or the Commission that it had in fact saved the 
full amount of the differential accorded to the jobbers. 

Mr. Sretey. It was at that point, was it not, Mr. McGee, that they 
switched to the 2 (b) defense ? 

Mr. McGer. Well, the tactics of the trial escape me in some of the 
details, sir; but I assume, failing in one defense, they naturally chose 
another. 

[ think one of the more interesting aspects of this case—and I am 
not, to tell you the truth, quite sure of how this developed—as I recall, 
although I could be wrong on this, I think that testimony from 3 
relatively minor gasoline companies in Detroit come about because 
these 3 companies were called in as defense witnesses. 

This seems to me, if true—and I forget—this seems to me, if true, 
most curious, inasmuch as one of the ones who testified, the Red Indian 
Oil Co., has been singled out for rather special attention as a firm that 
oa especially or characteristically at the hands of the Standard 
Oil Co. 

Well, because of the inferences that have been drawn with respect 

the role of small firms in this area, and the inferences drawn with 
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respect to their sufferings at the hands of the major oil companies, | 
think it would be interesting briefly to explore these three companies. 

I choose the 3, not because I think they illustrate artioubaak well 
any set of circumstances rather better than any other firms would have, 
but simply because testimony with respect to these 3 firms, and these 
3 firms only, I believe, is to be found in the record. 

So that if you are going to talk about small firms in Detroit, and you 
are pretty much confined to the record, you are obliged to talk about 
these three. 

In the case of the Argo Oil Corp., we have a firm incorporated in 
1922 which did, by the account of its managers, varying types of 
business. 

One source gives Argo’s gallonage in 1939 as about 4 million, and 
almost 2 million in 1940. 

However, Argo’s vice president, Mr. Feinberg, estimated that Argo’s 
gallonage for 1939 was about 4 million, and about 7.5 million in 1940, 

This discrepancy was never explained in the record. 

Feinberg testified that most of Argo’s gasoline came from the Ohio 
Oil Co., of Findlay, Ohio, and some of it was sold as Marathon brand 
gasoline. Most of it, however, was sold unbranded. 

There are some very interesting inferences to be drawn from Mr. 
Feinberg’s testimony. First, Argo’s prices were different for large 
and small buyers. 

Second, it is very likely that prices varied even among the smaller 
purchasers. It is clear that Argo priced flexibly and, over short 
periods, at least, charged different buyers different prices. 

Not only were Argo’s prices flexible and, perhaps, discriminatory 
as well, but the prices they paid the Ohio Oil Co. were also flexible. 

Argo, like the major oil companies, made price concessions to those 
who bought in larger quantities. 

Like Standard, Argo sold large truck transport quantities for 114 
cents less per gallon than for tank wagon deliveries of less than 1,500 
gallons. 

Since there is no information on Argo’s costs, we cannot say whether 
that differential is discriminatory. It would, however, not be sur- 
prising if it were. 3 

Among Argo’s customers were firms that had got something of a 
reputation in the Detroit retail gasoline market, including Mont- 
gomery Ward & Co.; J. J. Bright & Son, Bull Dog Oil Co., Meurer 
Bros., and the Miller Tank Car Co. 

The second of these firms is the Aurora Gasoline Co. Aurora was, 
and I believe still is, a substantial but nonmajor seller of unbranded 
gasoline in Detroit. 

Aurora did no consumer advertising, and sold only unbranded 
gasoline. 

To a much greater extent than the majors, Aurora depended upon 
buyers who got part of their gasoline from other suppliers. 

In common with the flexibility of its other marketing practices, 
Aurora required little of its buyers. It did not, apparently, suggest 
or specify resale prices to its customers. , 

It maintained a sales staff and gave them discretion in their nego- 
tiations to secure custom. 
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It absorbed freight to meet competition, and I think it is a safe 
cuess that they also cut prices selectively to meet local competitive 
conditions. 

The third of these firms is the Red Indian Oil Co., which is really 
getting to be a highly reputed organization. 
~ The Red Indian Oil Co. was incorporated in 1923 in Michigan, and 
it did business in and around Detroit. 

Before 1934 and 1935 Red Indian sold gasoline produced by the 
Phillips Petroleum Co., Phillips 66 gasoline, a major and well-known 
gasoline. 
~ About 1934 or 1935 Red Indian began buying its gasoline from the 
Fleet Wing Corp., a subsidiary of the Standard Oil Company of Ohio. 

The gasoline was sold under the Fleet Wing brand, and usually was 
delivered to Red Indian from a Detroit terminal. 

Red Indian was a jobber, although unlike most others, it did not 
operate retail filling stations. 

In 1938 it supplied about 28 or 30 retail customers, and about 17 or 
18 in 1940. 

In addition it had two jobbers: The Victor Oil Co., to which Red 
Indian delivered gasoline; and the Bath City Service of Mount 
Clemens, which picked up its own gasoline from Fleet Wing’s Detroit 
or Toledo storage. 

Both the Victor Oil Co. and Bath City Service operated filling sta- 
tions of their own. 

Red Indian evidently negotiated prices with Fleet Wing, and Red 
Indian was able to play an active role in these negotiations. 

For the 3 years preceding the testimony of the president of Red 
Indian, the price Red Indian paid Fleet Wing for gasoline fluctuated 
at a level from 15g to 2 cents per gallon below the prevailing major 
tank-wagon price. It was normally about 2 cents per gallon lower 
than the prevailing tank-wagon price. 

That Red Indian priced its gasoline in a very flexible fashion is in- 
dicated both by the record and from a leading trade paper of the times. 
I will only read Mr. Dworman’s testimony. Mr. Dworman was the 
president of Red Indian at this time. The question was: 

Now, turning to the prices at which you sell, at which the Red Indian Oil 


Co. sells gasoline to retail service stations in the city of Detroit. At any one 
time do your prices vary to different customers? 


Mr. Dworman’s answer was: 


They do. There are a group of circumstances that enter into it. Of course 
it is a matter of determining whether or not we want the business, the amount 
of money that’s generally required to invest in the dealer’s place of business: his 
volume of business; his credit; the amount he will purchase at one delivery, as 
well as competition. 

During 1938 and 1940 Red Indian’s prices were evidently flexible, 
and its price structure complex, or its president testified that 
_ There has been such a wide fluctuation of prices that an independent recollec- 
tion, to my mind, would be inconceivable, without referring to notes or to records. 

Furthermore, Red Indian at least occasionally offered its customers 
advertising allowances. And, although Dworman testified, the presi- 
dent testified, that jobbers had to submit proof of advertising expendi- 
tures to receive the allowance, it is well known that advertising allow- 
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ances often serve as a device for making discriminatory price con- 
cessions. 

Mr. Dworman did not testify that the advertising allowance was 
the same to all buyers. 

One criticism of Standard’s pricing practices rests upon another 
version of the role played by Red Indian and other small distributors 
in Detroit. 

Robert A. Wallace and Senator Paul H. Douglas have asserted that: 


Standard shared in the Detroit market with several of the other major oil 
companies. The record indicates that there was little or no price competition 
between the majors. There appears to have been no competition at all in the 
majors’ tank-wagon price (the price at which most of the gasoline was sold) 
although evidence was introduced to show that other majors had on occasion 
offered Standard’s jobbers gasoline at prices as low or lower than Standard’s, 
Standard was the price leader. At times the independents’ prices dropped as 
much as 6 cents below the price of major brands, and there were frequent price 
wars in the area. 

The trouble, it appears, was caused by a small Michigan refinery named Red 
Indian. It seems that Red Indian was willing to take a lower price for its 
gasoline than Standard charged. Having itself neither storage nor distributing 
facilities in the Detroit area, there were few buyers to whom it could effectively 
offer its gasoline. 

Standard therefore discriminated to meet Red Indian’s offers to these partic- 
ular buyers. Since these buyers had a choice between Standard’s highly adver- 
tised gasoline and a less known gasoline, both at the same effective price, they 
naturally chose the advertised brand. The result was that the small refiner 
was foreclosed from the Detroit market. 

This situation poses the general problem: What chance is there for a small 
seller to break into the market against the discriminatory tactics of a large 
competitor? 

In summary, the effects of the discriminations in the Detroit area were to 
block the entry and growth of small refiners and, at the same time, to maintain 
high prices for major brand gasolines. 


In my judgment, the Wallace-Douglas position is erroneous in sev- 
eral important respects. 

First, the record shows conclusively that the major oil companies 
were locked in a competitive struggle with each other, and with the 
so-called nonmajor companies. 

Some of the majors had only recently entered the Detroit market. 
The record shows that gasoline prices at all levels fell substantially 
between 1936 and 1939, and that competition and changing demand 
conditions caused it. 

Second, the record gives grounds for doubting that Standard Oil 
was the price leader in Detroit in any meaningful sense of the word 
“leader.” 

Third, the trouble, presumably the falling price level, declining 
profits and increased competition, was not caused by the Red Indian 
Oil Co., which was a slight factor in the market. 

Fourth, Red Indian was not a refiner, but a jobber of a well-known 
gasoline producer by an important oil company, the Standard Oil 
Company of Ohio. 

Fifth, Red Indian did have bulk storage facilities in Detroit, and 
it was served from a Detroit marine terminal. 

Sixth, it is difficult to understand in just what sense Red Indian was 
“foreclosed from the Detroit market.” 

From about 1923, at least until 1941, Red Indian was a gasoline job- 
ber—when testimony with respect to it closed—Red Indian was a gaso- 
line jobber in and around Detroit. 
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Seventh, there is good reason to believe that Red Indian, much as 
Standard itself, was discriminating in price in the sale of its gasoline. 

Kighth, even apart from the facts concerning Red Indian, it is dif- 
ficult to see just how Standard’s discriminations, as revealed by the 
record, could prevent socially disirable entry and competition. 

Assuming that Standard sold its gasoline at prices that at least cov- 
ered the direct cost of producing it, and selling for less would involve 
enormous losses far greater than those incurred by smaller rivals who 
sold less, there is no cause for concern. 

That is to say, if at the prices Standard got for its gasoline it is better 
off with the sales to jobbers, than without them, there is no antisocial 
consequence. 

For if the marginal cost of Standard is lower than the average cost 
of prospective entrants, there will be no entry, and there should not be. 

If the average total cost of newcomers is lower than Standard’s mar- 
ginal cost, nothing Standard could do would stave off entrances. 

It is difficult even to imagine how Standard would be willing to sell 
large amounts of gasoline for less than marginal cost, and indeed, no 
one ever alleged that they did. 

The evidence indicates to me that the three smaller gasoline sup- 
pliers we have discussed here utilized the highly flexible and diverse 
structure, pricing structure. 

It appears highly probable that they were discriminating in price 
among their customers. 

Furthermore, there is no evidence to indicate that the pricing 
practices of the differential pricing technique used by their larger 
rivals even tended to drive them out of the market. 

They survived and, so far as the record shows, prospered. 

Contrary to many assertions, smaller firms can successfully intrude 
upon their larger rivals’ province by cutting prices. 

In conclusion, the pricing policies analyzed here were effectuated 
during a depression ceria, and in considerable measure were the 
product of the setting. 

As might be expected, bad times sharpened business rivalries. 

During the middle and late 1930’s, the Detroit gasoline market 
was highly competitive, even though sellers at every level displayed 
acute rival-consciousness. 

New firms and new brands entered that market. Both official or 
posted and actual gasoline prices declined substantially during the 
period. 

Market shares varied. There is ample evidence that price discrimi- 
nation of a noncollusive, nonsystematic, and opportunistic variety 
was prevalent at the refinery, wholesale and retail levels of the market, 
and contributed greatly to competition. 

The noncollusive discrimination encountered in this case was the 
product of business rivalries. This discrimination was not only a 
symptom of competitive vigor, but an effective bar to cartelization, 
as well, on the retail level. 

Sellers who discriminate at the expense of their rivals are com- 
peting. Furthermore, however much retailers may try to cartelize, the 
cost variations imposed by price discrimination will make their job 
doubly difficult. 

There is no doubt in my mind, at any rate, that the declining price 
level injured gasoline retailers as well as refineries. Just as I would 
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say, there is no doubt that declining prices for farm commodities 
injure farmers, and to the extent that price discrimination was the 
device through which price cutting was effectuated, price discrimina- 
tion must carry some of the blame for these injuries. 
injuries sustained in a competitive struggle. 

Although it is sometimes said that competition tends to destroy 
itself through the accumulation of individual injuries and the eventual 
extinction of rivals, the case at hand lends no support to the notion. 

The number of retail filling stations increased considerably between 
1933 and 1939, a period that embraces the principal events studied 
here, and from 1939 to 1948—a period that includes the extraordinary 
disruptions of World War II—declined substantially to the level of 
the early 1930’s. 


Whatever the cause of its fluctuations, the number of stations is 
always high. 

In the absence of a showing that ownership concentration in- 
creased enormously, it is safe to guess that so far as the limitations 
imposed by the number of sellers, gasoline retailing services will 
bring no more than the competitive return. 

Similarly, the facts of the Detroit market show that entry into 
refining and jobbing was not only possible, but considerable. 

It is interesting that the large gains made by nonmajor brands in 
the Detroit market during the thirties, were not transient. 

For example, consumer surveys made by the Standard Oil Company 
of Indiana indicate that in 1953-54 the Speedway Co. sold an average 
of 11.4 percent of all gasoline sold in the Detroit area. It was then 
the fourth largest gasoline seller in that market. 

The same surveys showed that the Sun Oil Co. enjoyed about 23.7 
percent of the total business, and that Standard of Indiana was 
second with 20.7 percent. 


Shell, which entered the market in 1933 or 1934, ranked third 
with 13.6 percent. 

Speedway was fourth, and Socony-Vacuum came fifth with 7.7. 

In general, there seems to have been a great deal of competition 
in the Detroit market. 

In the light of what is known about the Detroit gasoline market 
during the period studied, I think even the Supreme Court’s liberal 
interpretation of the Robinson-Patman Act still restricts rivalry too 
much. 

The situation may turn out to be even worse than that. New legis- 
lation now before Congress, S. 11, I think it is called, would remove 
good faith meeting of competition as an absolute defense. 

The Supreme Court sanctioned Standard’s discrimination only 
under the assumption that Standard had discriminated to meet com- 
petition, as required under the defense offered by section 2 (b) of 
the Robinson-Patman Act. 

If Standard or some other refiner had initiated a price cut by dis- 
crimination in price, it is entirely possible that the Court would have 
outlawed the discrimination. Even the Supreme Court’s decision, 
therefore, does not appear to remove three posible inhibitions to price 
competition. 

First, it may be that lawful lower prices must have been offered 
if price discriminations made to meet them are to be lawful. 


These were 
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This would mean that no seller can initiate a discrimination that 
is likely to divert trade from his rivals or among his customers unless 
he can defend those cost savings because of price discrimination or 
changing marketability of his goods, and that no buyer can legally 
bargain discriminatory prices of this kind from any sellers, assuming 
that he knows that they are discriminatory. This would reduce the 
likelihood of aggressive price rivalry in many markets. 

Second, it may be that to qualify under section 2 (b) defensive price 
discrimination must have as its rationale lower but lawful prices 
charged by competitors. 

If these lower prices must be lawful, I think there is the rub. 

Someone has to initiate the lower pric es that constitute, for an 
individual seller, a defense under section 2 (b). 

If the initial lower price must either be nondiscrimnatory, except 
under the absolute defense provisos of section 2 (a) or must not have 
injurious effects upon competition, it would be a real problem, for 
injury to competition has come to mean injury to individual com- 
petitors. 

Barring a liberalization of the injury to competition requirement, in 
practice the initial price-cutting would have to be nondiscriminatory. 

Mr. Srevey. Excuse me, Mr. McGee, if I may interrupt you 
there—— 

Mr. McGee. Yes, sir. 

Mr. Sretey. I understood you to say that injury to competition has 
come down to mean injury to individual competitors. 

Mr. McGee. I believe that to be so. 

Mr. Seeiey. Can you give us the basis for that? 

Mr. McGer. I think this case is a good basis. 

As I recall, in the trial examiner’s report and in the Federal Trade 
Commission’s decision, they always talk about diversion of trade from 
the rivals of the 4 jobbers to the 4 jobbers. The diversion of trade 
seems to me to be the general determination. 

Mr. Sretey. Is it not a fact, Mr. McGee, that the Federal Trade 
Commission, as the designated body of experts for making such find- 
ings did find that the effect of Standard Oil Co.’s price discrimina- 
tions was and may be to substantially lessen competition and tending 
to create a monopoly, and didn’t that finding stand up through the 
courts ? 

Mr. McGee. That is what I am complaining about; yes, it did; 
and it is perfectly consistent, I think, both with the history of the 
act and with previous decisions made under it. 

As I recall, there are a number of decisions which indicate, at least 
to my untrained, nonlawyer’s eye, that the Federal Trade Commis- 
sion as a duly constituted group of experts considers to be a lessening 
of competition is considerably different from what I consider to be 
a lessening of competition. 

Mr. Sretey. Yes. 

But you understand our system of jurisprudence. This matter was 
litigated fully in the courts. 

Mr. McGee. Indeed it was. 

Mr. Seevey. And if the courts had any inkling of the suspicion 
which you seem to voice, they could well have done something about it. 
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Mr. McGer. I do not think the courts need have had any suspicion. 
I think the courts are, in the light of the legislative history of the 
bill, of its previous enforcement and, I suppose, in the light of virtu- 
ally dreryihinw else that determines a court’s presentments about the 
meaning of words, understood that “lessening of competition” under 
the act implies individual injury. 

Mr. Server. Well, do you think yourself that competition was in- 
jured in this case? 

Mr. McGer. I do not. 

Mr. Sretey. What, in your opinion, would be required in order to 
make a showing of injury to competition ? 

Mr. McGesr. I think you would have to show, as I would say, a 
sufficient condition that there is a restriction of some, not. permanent, 
but of a substantial duration upon vigorous rivalry after trade with 
a tendency to lower cost to the lowest level found in the group selling 
merchandise. 

Mr. Sreetry. Mr. Reporter, could we have the statement of the 
witness read ? 

(Statement read.) 

Mr. McGer. I would like to clarify that statement, if I may. 

Mr. Sretry. Surely, go ahead. 

Mr. McGer. What I mean by competition is, I think, not too terri- 
bly different from what most capable economists mean by it, and I 
think this interpretation differs from the legal one which is not ex- 
traordinary, after all. 

What I mean by it is a vigorous rivalry after trade, rivalry after 
trade, and this is consistent, in my judgment, with aggressive price- 
cutting of various sorts, one of which may be discriminatory. 


It is certainly inconsistent with at, sort of conspiracy or sanction 


by the State to restrict vigorous rivalry for business. 

Mr. Sretry. Well, bear in mind the framework of this case, the 
context 

Mr. McGeer. Yes, sir. 

Mr. Seetry (continuing). The factual context of the case itself. 

Now, under and within that framework, tell us what you think 
would constitute an injury to competition. 

Mr. McGee. Well, I surely think that as a limiting case if the 
Standard of Indiana Co., or indeed any other marketer in the area 
that got a hundred percent of the trade in the area, there would be 
an eclipse of competition as a limiting case. 

Mr. Sretey. Well, wouldn’t you accept anything short of that? 

Mr. McGer. I am not quite sure, as a matter of fact. 

Mr. Seetey. Then are you not really positing a Sherman Act stand- 
ard rather than a Clayton Act standard ? 

Mr. McGexr. Yes; I think that is a good one to posit. 

Mr. Sretry. Isn’t that the basis of and the root of your criticism 
of the Robinson-Patman Act? 

Mr. McGer. I am not sure I understand what you mean. 

Mr. Sretry. Well, it seems to me the fault that you find with the 
original decision in the Standard Oil case, then, is the operation of 
the Robinson-Patman Act itself as it affects these people. 

Mr. McGee. That is an accurate characterization of my argument. 

Mr. Srgetry. Then I understand you are not here testifying today 
so much about the relative merits or demerits of S. 11 as it affects the 
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section or would affect section 2 (b) of the act, but about the Robinson- 
Patman Act itself. 

Mr. McGee. Well, that is not quite true. I think—my rationale 
runs something like this: However tenuous the relationship between 
my testimony and 8S. 11 might be, there is some relationship, and I 
think this isit. I think that the Robinson-Patman Act, even as it now 
stands, restricts rivalry after trade too much. 

This is, coming from me not as a legislator, a totally irrelevant ob- 
servation, unfortunately, I think. But I do believe, sir, if you super- 
impose upon these criteria for damage to competition an additional 
restriction upon aggressive rivalry after trade, that things get rather 
worse than better. 

Mr. Seetey. But did you not know that Mr. Simon has testified in 
many hearings on this subject, and he was asked pointblank in a hear- 
ing recently before the House Small Business Committee whether he 
favored repeal or modification of the Robinson-Patman Act, and he 
replied “no”? 

Mr. McGer. No; I did not know that. 

Mr. Seetey. Mr. McGee, have you finished your statement? Ex- 
cuse me for interrupting you. You may finish it, and then I have a 
question or two. 

Mr. McGer. If I recall, I was at the second possible inhibition to 
this rivalry after trade which I think would be a desirable social goal. 

Some price cuts meee take place because sellers merely sus- 
pect someone is chiseling or told a fictitious better offer is being made 
by their buyers or believe that rivals’ price cuts are imminent. 

Selective price cuts initiated for ps reasons are very probably 
unlawful. ‘The most aggressive price rivalry results when price beat- 
ing rather than price matching is typical. 

Under the law price matching enjoys a much greater respectability 
than price beating, although price matching makes somewhat easier 
the achievement of noncompetitive equilibrium and inflexible prices. 

All of this is simply to say that allowing aggressive as well as de- 
fensive price discrimination tends to make markets function in a more 
competitive fashion and in a better fashion. 

Neither the Commission nor the Court demonstrated that, under the 
circumstances of the Detroit gasoline market, unilateral aggressive 
price discrimination would lessen competition in the broader sense, 
nor can I think of any way to make such a demonstration with the 
facts of this case before us. 

On the other hand, there is evidence to show the competitive bene- 
fits of discrimination, in this case, and I think, in others 

Even after the judicious application of all available and defensible 
social remedies, some industries will be more competitive than others 
because of conditions that surround the origins, growth, and normal 
operations of various lines of industry and trade. 

Society cannot compel the impossible nor expect that all industries 
will be uniformly and continuously competitive. 

What it can do is to avoid saking legal impediments to business 
practices that, while serving businessmen’s self-interest, maintain or 
increase competition. 

_ In my judgment, meeting competition, as Standard of Indiana did, 
is the very stuff out of which competition is made. 
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Outlawing it, I am afraid, would weaken the competitive forces on 
which the American economy has grown and prospered. 

That concludes my statement. 

Mr. Segevey. Thank you, Mr. McGee. 

We appreciate very much your coming here today. I have a few 
further questions about that matter we touched on a moment ago. 

First, I must say at the outset I understood your thesis with respect 
to price discrimination is that it is a good thing, that it results in 
general price cuts; is that correct ? 

Mr. McGer. I think this a somewhat simple but not wholly accu- 
rate statement. 

Mr. Sreter. You think that is oversimplified, but that is the gist 
of your position ? 

Mr. McGer. I think that is right. 

Mr. Sretey. Do you favor aggressive price discrimination? 

Mr. McGee. As an economist I think it would contribute more to an 
effective competitive society than it would detract. 

Mr. Srevey. And you told us a moment ago that in the context of 
the Standard of Indiana case in Detroit, you would not be prepared 
to state that there was any injury to competition short of 100 percent 
ik recs or preemption of the market by Standard Oil Co.; is that 
right? 

Mr. McGer. I did not say that; no, sir. 

Mr. Sretxy. Will you tell us what, short of that, you would con- 
sider to be an injury to competition within the purview of the act? 

Mr. McGer. Well, I am not sure whether 3 or 4 firms 

Mr. Sreetry. I mean within the Standard of Indiana case. 

Mr. McGer. I am not sure whether I, as an economist, would be 
content, happy or satisfied if there were only 3 firms in the Detroit 
market or indeed if there were only 6. 

What I believe I have said, and certainly what I would stand by, 
is that the number of firms both major and minor in the Detroit market 
at the end of this period, 1940, was certainly sufficiently great, and 
their attitude of mind and independence were sufficiently firm to pre; 
clude any possibility that competition was injured as a consequence of 
this price discrimination or indeed of anything else that I was able 
to find in the record. 

I think it was a competitive market at the beginning of the period, 
and I believe by all the standards that we have as economists in an 
imperfect science, that it remained competitive at the end of the 
period. 

Mr. Seeiry. Very well. 

You told us, I think you said, that as a result of the discovery of 
the mammoth east Texas field 

Mr. McGee. Yes, sir. 

Mr. Sretey (continuing). There was a large supply of low-cost 
gasoline pressing for outlet during the 1930’s up until the early 1940's; 
is that right? 

Mr. McGer. Well, I think what I did say, sir, is there were a com- 
bination of factors which made for deterioration in the price of gas- 
oline and petroleum products generally. 

One of them, and it is sometimes said to be the straw that broke 
the camel’s back, at least in the 1930’s, was the discovery of a 5 
billion-barrel reservoir in east Texas, and its rapid exploitation. 
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Mr. Seetey. That had its effect generally, and in particular, on 
the Detroit market ? 

Mr. McGee. Well, if you want to superimpose factors that approxi- 
mately bear on the Detroit situation, you have to consider not only 
east Texas crude oil, but also in this case you have to consider the fact 
that cargo lots of Rumanian gasoline were coming into the Detroit 
market. 

You also have to consider the fact that there were about 30 local 
refineries, relatively small, on the average, that supplied about 30 per- 
cent of Detroit’s total requirements for gasoline, and that Illinois and 
Kansas and indeed Michigan oil production in their own right, became 
important factors when already the domestic oil scene was terribly 
overfreighted with a surplus of offerings, and that all these things 
taken together, caused deterioration in the marketing of gasoline and 
products generally. 

Mr. Seetey. Mr. McGee, have you made any study of the market 
in the Detroit area since 1951 with a view to determining whether the 
prices in that area have been more flexible since the Standard of Indi- 
ana decision ¢ 

Mr. McGer. No, sir; I have not. 

Mr. Seevey. You are familiar with the fact, are you not, that there 
has been a large supply of low-cost gasoline pressing for outlets since 
1951, such as the gasoline from the incredibly low-cost Middle East 
fields? 

Mr. McGee. Well, I do not know how incredibly low cost they are, 
but I understand whereas we would not characterize the period, I 
think, from 1951 to the present as chaotic a period as we face here, 
that there have been at various periods on the eastern seaboard, prob- 
ably more particularly than the Middle West, surplus offerings of 
gasoline. 

Mr. Seetry. What has there been to suggest that in the Standard 
Oil of Indiana’s territory, prices have been anything like as flexible 
since 1951 as they were during the 1930’s? 

Mr. McGee. I never said that they were as flexible or less flexible 
now than they were in the 1930’s. Indeed, I did not occupy myself 
with that problem. 

Mr. Seeiey. I beg your pardon. On Saturday, Mr. Ross was testi- 
fying—he is, as you have pointed out, the general manager now of 
Standard Oil of Indiana’s office. 

Mr. McGer. Excuse me, sir; I did not point that out. 

Mr. Seriey. You did a moment ago. 

Mr. McGer. I asked whether you meant Raupagh, because I was 
confused by the record. 

Mr. Sretey. Well, Mr. Chaffetz made the statement that the prices 
were fluctuating frequently and continuously, and I asked Mr. Ross if 
he could give us any instance, and he could not give any instance off- 
hand of a single price reduction since 1951. | 

Now, they have promised to submit some information on that for 
the record. But I ask you what you know about this, what you can 
tell us. 

Mr. McGepr. Well, I cannot really tell you very much about it. 

Mr. Sreetry. Well, assume that that statement of Mr. Ross is true. 

Mr. McGer. That in the Midwest—— 
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Mr. Seeiey. How would you justify or how would you explain that 
situation ? 

Mr. McoGer. Do you mean to say how do I find it consistent with the 
economic logic I set forth here ? 

Mr. Seevey. Yes. 

Mr. McGee. I think there are a lot of possibilities. 

One of them would be nobody is paying any attention to the possible 
inhibitions of this further law is what you mean, or one could say if 
vou were directed, with an eye to the law after 1951, this freedom that 
the Supreme C ourt is supposedly giving to oil marketers is making 
itself manifest, but you are asking me to justify a fact that I never 
found myself, and a fact which I cannot substantiate. 

Mr. See.ey. My point was simply, Mr. McGee, that your statement 
which you said was to the effect that price discrimination leads to 
general price cuts and price flexibility 

Mr. McGer. In a period of surplus offerings, yes, sir. 

Mr. Sretey. I would like to know why that has not resulted. 

Mr. McGer. I think I understand your drift now. 

I think we may say this: That in periods of full employment of 
resources such as we pretty much had, as refineries, as I understand 
it, are operating pretty close to 90 or 94 percent of capacity, character- 
istically on the average over rather highly seasonal demand patterns, 
now, as you know, in the case of steel and cement and a number of 
other such commodities, price discrimination, whether it involves 
absorbing freight or cuts below sale prices or fictitious extras, and so 
forth, tend to diminish when demand presses heavily upon the capacity 
to produce things. 

So I suppose when there is enough business to go around, to put it 
quite crudely, imperfectly, people are not so much disposed to cut 
prices to gain additional customers as they are when there is not too 
much to go around. 

Again I say I do not know what the facts of the Midwest gasoline 
market are today. 

Mr. Sretry. On this point of how much injury you consider has to 
be suffered before competition may be injured within the context of 
this Standard of Indiana case, you feel a firm has to be put out of 
business entirely or would you say that if their financial structure is 
so weakened as a result of the price discrimination that their ability 
to compete is seriously injured, that that would be enough? 

Mr. McGer. Well, Mr. Seeley, it is precisely this type of question 
which exposes in my mind the imperfect standards that we currently 
employ to judge this thing. 

You say a firm, and I am not in the least concerned in this particular 
market with a firm. 

What I am interested in is the general ability of marketers in 
sufficient numbers to scramble after trade and to do it independently. 

Mr. Sreetry. Well, I am talking, of course, of the group of com- 
panies that were, in fact, injured here. 

Mr. McGer. Well, I think they were all injured, sir. I think In- 
diana included was injured by this process. The depression, I think, 
had few favorites. 

Mr. Sretry. You are prepared to concede, are you not, that in some 
markets injury to 1 competitor or to two competitors may be sufficient 
to constitute injury to competition ? 
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Mr. McGer. Well, I should think if you took the classic case of 
duopoly, injury to one competitor would leave in the arms of the 
remaining one a sole and exclusive monopoly power. 

Mr. Seerey. In that case you would say that the requirement of 
the statute is made out? 

Mr. McGee. I would say probably not only the requirement of that 
statute but probably of the ena law as well. 

Mr. Seerey. All right. 

Mr. McGee, are you aware there have been instances where price 
discrimination has been used to coerce competitors into line and to 
prevent them from engaging in price cuts ? 

Mr. McGee. I have heard that said, but I am less sure of this propo- 
sition than I once was. 

Mr. SeetEy. Would you be in favor of it ? 

Mr. MoGer. I do not understand that, sir. Would I be in favor 
of the facts to show it? 

Mr. Seecey. Are you in favor of aggressive price discrimination to 
that extent ? 

Mr. McGee. Do you mean to say if one could demonstrate to me 
that aggressive price discrimination coerces rivals either into extinc- 
tion or into a passive acquiescence with a cartel scheme would I favor 
it? My answer to that would be, no, sir. 

But I must say that while I was at the University of Chicago—I do 
not want to open up a wholly new field of endeavor—but while I was 
at the University of Chicago, several of the people in the economics 
department and in the law faculty began tentatively to reexamine the 
role of price discrimination as a workable predatory technique either 
for policing a cartel or for extinguishing rivals, and indeed I myself 
have embarked upon an inquiry into this, and I must say whereas my 
judgment is tentative, I believe in some of the cases, classic cases, now 
in which the device is said to have been used in this way, there is 
some doubt. 

Mr. See.ey. I think it is clear from your answer to my last ques- 
tion that you would agree that where the action of a company in 
discriminating in price is such that it results in probable injury to 
the competitive system, it.is more important for the Government to 
protect that competitive system than to give the seller a right to 
discriminate, 

Mr. McGer. If it can be shown. 

But here I begin to worry about what sort of standard will be 
adopted. 

I think the legal standards are deficient and unfortunately economic 
standards are imperfect in this regard, as is well known, so that what 
worries me is that although if you can demonstrate that an injury to 
competition in a broader sense takes place as a consequence of any 
tactic or any practice, I will be compelled, as an economist and a 
believer in a free-enterprise competitive system, to say that I oppose 
the practice or tactic. 

All I would say is that I hope the demonstration of it will be made 
on firmer grounds than has been made in this case or in some other 
of the Robinson Act cases. 

Mr. Sreeiey. Have you any suggestions as to a standard or any 1m- 
provement in the law ? 





612 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Mr. McGer. Well, sir, the best, I think, I can say now is that the 
standard of injury to competitors I find very, very imperfect. 

Mr. Srevey. Well, you know that standard is not involved in the 
proposed amendment which is before us. 

Mr. McGer. I have heard that said, but it seems to me I have also 
heard it said, and my reading of the cases, although I am not a lawyer, 
is consistent with what I have heard said, that the courts have not 
made any very clean-cut distinction between this individual injury 
and competitive injury in a systematic or general way. 

Mr. Sreetry. Has it been presented to the courts in that way? 

Mr. McGer. I am not aware that it has, no, sir. 

But I would say if we are leaving to the agencies of enforcement 
the task of presenting a case in acceptable economic terms, this leaves 
me mildly uncomfortable because we, I think, have no a priori reasons 
to assume that better standards will be adopted in the future than 
have been adopted in the past. 

Mr. Sretry. You said you heard it said 

Mr. MoGer. I heard it said this morning; yes, sir. 

Mr. Seetry. Well, assuming that to be the case, then are you not in 
favor of the bill? 

Mr. McGee. No, sir; I do not think so because, as I say, it seems 
to me that to favor this bill, if you favor it at all, would require at the 
very least if you have my preconceptions about what competition is 
and what it ought to be, would require at least that the standard for 
injuring competition should have been accepted not only by the agency 
that enforces the statute, which I am not sure is the case, but also 
should have been accepted by the courts as well. And who knows what 
the courts will do with a bill like S. 11, given its historic pattern of 
considering competitive injury to be roughly the equivalent of injury 
to competitors. 

Mr. Seetry. Where do you get the historic pattern that you just 
referred to in considering this bill ? 

Mr. McGee. No, I am not talking about a historic pattern with 
reference to this bill or the legislative history of this bill. 

What I am referring to is the reading of several volumes of Fed- 
eral Trade Commission decisions and a number of court decisions in 
which it seems to me, as a nonlawyer, a primary standard for injury 
to competition has been individual injury to individual competitors. 

Mr. Seerry. But that could not possibly be the case under this 
amendment, which does not have that standard. 

Mr. McGer. Well, but the point is that I am trying to make, sir, 
that whereas the bill or the related discussion made with respect to 
it on the floor of the Congress or in the records may spell out ex- 
plicitly, whether it does or not, I do not know, it may spell out 
explicitly what we mean by injury to competition henceforth shall 
be a general injury to competition, and not necessarily an injury to 
individual competitors, this does not quite sell me on the notion that 
this is a good bill, for the simple reason that the courts have not yet 
spoken with respect to it, and what the courts may do with such a 
bill T have no idea, but I think it is fraught with peril. 

Mr. Sretry. Well, of course, it seems to me now your comment there 
would go to any conceivable legislation that was being considered. 
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You would not be in favor of considering any law because you do 
not know what the courts are going to say about it. 

Mr. McGer. That is a reductio ad absurdum, which I really cannot 
buy for this reason, sir, because in the case of taking any bit of 
particular legislation you may not have had a 19-year or 20-year 
history of defining what competitive injury is, and what it has been, 
as you apparently have had in the Robinson-Patman Act. 

We have a heritage of competitive injury under this law, and what 
alarms me is this heritage may persist, the melody may linger on. 

Mr. Seetry. Well, assuming that the distinction is in the legislative 
history, and the courts would follow it which you, I think, have to 
presume, then would you be in favor of the bill ? 

Mr. McGer. I do not think you have to presume that, sir. 

Mr. Sretey. Well, don’t you have any faith in our system of juris- 
prudence ¢ 

Mr. McGer. I am not an expert in statutory construction, but there 
are many people who think that congressional debates are not a neces- 
sary criterion for good interpretation of statutes. 

Mr. Sretry. We are not to the place of having reached the debates, 
Mr. McGee, and we are considering the bill and such report as we are 
about to file. 

Mr. McGee. Yes, I read the report, and the report makes such dis- 
tinction, as I recall. 

Mr. Srerry. You are talking about the report on the House bill? 

Mr. McGee. Yes. 

Mr. Seeiey. Mr. McGee, I would like to direct your attention to the 
comment of Prof. Alfred Kahn—you are familiar with his work? 

Mr. McGer. Yes;I am. 

Mr. Sreetey. You know he was one of the members of the Attorney 
General’s Committee To Investigate the Antitrust Laws ? 

Mr. McGee. I am aware of that. 

Mr. Sretry. Referring to the view that the defense of meeting com- 
petition should be a complete defense—is that your view, sir? 

Mr. McGer. Well, let me put it this way: If we are to retain the 
saine standard of determining whether competition has been lessened 
or not, then I would certainly say that meeting competition and good 
faith should be a complete Tohiqans and whether we will or will not 
retain that heritage of definition, as I have put it, remains yet to be 
seen, so I think that an opposition to the bill can be intelligent on 
these grounds. 

Mr. Sreetey. Well, Professor Kahn points out that the supporters 
of the view that the defense should be a complete defense often con- 
centrate their attention on the lower discriminatory price given to the 
favored buyer, and he says: 

If the lower price is a response to competition, then the higher price reflects 


weaker competition or as economists use the term, “some degree of monopoly 
power.” 


And he says: 


The selective price concession offered to some buyers only is at best a limited 
form of price competition and not the best kind attainable. 


Will you comment on that, sir? 
Mr. McGee. Yes, I think I can. 
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The point is, I think, that Mr. Kahn is taking one point in time and 
saying that whereas the lower price, under his supposition, may re- 
flect a greater degree of competition in one area than in another—he 
stops there. 

In my judgment it would be that—you see, it is a very interesting 
history, this price-discrimination business. It was most elegantly 
formulated in theory fairly late in economic science, and chiefly by 
Joan Robinson and other famous economists and, for the most part, 
they dealt with a single seller who has a complete monopoly of the 
product. 

What I believe is Mr. Kahn’s statement, if I understand it, may 
suffer because of a reading into actual price discrimination situations 
the assumptions on which the theory of price discrimination was first 
elaborated. 

People tend to think in terms of a single seller of a product, when 
what, you have to do in industrial markets is to realize at least in a 

case like this that there are several sellers, the discrimination by one 
diverts trade from others, the others being injured, and are in a 
position and have a disposition to cut prices further, and the process 
is a moving process. It is not just a question of a lower price that 
persists forever and ever and ever and is static. 

What I think is that much of this price discrimination actually is 
a symptom of, and augury of, an erosion of a whole price structure 
which will take place as sure as the sun is going to come up. 

Mr. Seerey. You told us that at the outset of your statement. 

Mr. McGee. Yes, sir. 

Mr. Sertey. Mr. McGee, can you, as an economist, cite a case where 
the result of obtaining one or more price concessions by favored 
buvers has been a ge meral price cut? 

Mr. McGer. Well, put it this way: I think the apparatus or the 
structure of a market which produces a price cut. 

Mr. Srevry. I would like to have you answer that question spe- 
cifically. You surely should be able to give us one case. 

Mr. McGrr. I am not sure that I should. 

Mr. Sretny. After all, you have studied this subject minutely. 

Mr. McGep. I would say in this case I do not like to single out a 
single seller as Ned’s Auto Supply Co. or any other buyer, but the 
process, the general process, by which Ned’s and the other jobbers got 
the lower price resulted in generally lower prices. 

Mr. Srevey. Well, you do not have to confine yourself to this case. 
You can answer my question with reference to any industry. 

Mr. McGee. Weil, I think I have just given you one, the Standard 
of Indiana case. 

Mr. Seetry. Standard of Indiana could have reduced the prices to 
all of its customers, could it not? 

Mr. McGer. It could have given its product away. 

Mr. Sreuey. I have one further question for you. 

As an economist, why should it make any difference to you whether 
competition is injured by the initiating action taken by t the Standard 
Oil Co. or whether it is injured by Standard Oil Co. going in and 
meeting competition in good faith? 

Mr. McGrr. W ell, I think if you can demonstrate on broader 
grounds and with broader standards than have been in the past used 
in the Robinson-F'atman Act or indeed, if you can demonstrate under 
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any statute that competition has been curtailed significantly in a gen- 
eral sense, I do not care what the practice is or what its legality 1s or 
what its ethical content, I would oppose it as an economist who be 
lieves that a price system which is competitive is a very effective 
technique for getting things done, . 

Mr. Seetey. Then you would agree that the good-faith meeting of 
competition defense should not be an absolute one ¢ 

Mr. McGer. Assuming that you can get what are broad standards 
for reducing competition, that is, generally reducing competition. 

Mr. Sreetey. Well, are we talking about general lessening of com- 
petition or tendency to create a monopoly? You would not favor 
that. You would not favor permitting price discrimination where 
that result were accomplished ¢ 

Mr. McGer. It would take a very brave man—it resolves itself into 
a question of semantics—it would take a very brave man, using my 
standards of competition, to advocate that it be lessened. 

[t can be done on philosophical grounds, and has been done in dif- 
ferent countries, but with my predisposition in favor of a competitive 
system, if your standards are broad, if they are economic standards, 
and you are dealing with a general competitive injury, I would not 
choose to say. 

Mr. Seetey. Well, I asked you a moment ago if you had any stand- 
ards or any suggestions in regard to this, and you said you did not, 
but if you do have any, you will let us know what they are, will you, 
Mr. McGee? 

Mr. McGerr. Well, I think there are some. I think that if you re- 
duce the number of sellers from 100 to 3 in a matter of 4 years, there 
is cause for some concern, and I think if you could show—— 

Mr. Seetey. I agree with you on that. 

Mr. McGer. And if you can show, although I would not be con- 
cerned if I thought that number would only persist for a day—if 
there is free entry, and the number of sellers is reduced markedly, you 
know that entry can be accomplished, there are no implements placed 
in the way of entry by the State, I would not be very much concerned 
about the diminution of numbers unless it reached this rather obvious 
stage. 

Mr. Seetey. All right, Mr. McGee; thank you very much. 

The hearing is now adjourned until 2 o'clock on Thursday, July 5, 
1956. The room is 155 Senate Office Building. 

(Whereupon, at 4:05 p. m., the subcommittee adjourned to recon- 
vene at 2 p. m., Thursday, July 5, 1956.) 








AMENDMENTS TO SECTION 2 OF THE CLAYTON ACT 


THURSDAY, JULY 5, 1956 


Unirep States SENATE, 
SuBpcoMMITTrEE ON ANTITRUST AND MoNnopo.y, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. €. 
The subcommittee met, pursuant to recess, at 1:30 p. m., in room 
155, Senate Office Building, Senator William Langer presiding. 
Present: Senators Langer (presiding), Kefauver, and Dirksen. 
Also present: Joseph A. Seeley, assistant counsel. 
Senator Lancer. The committee will be in order. 
Mr. Forkner. 


STATEMENT OF AUSTIN H. FORKNER, ATTORNEY-ADVISER, 
FEDERAL TRADE COMMISSION 


Senator Lancer. Mr. Forkner, your position is with the Federal 
Trade Commission ¢ 

Mr. Forkner. Yes, sir. 

Senator Lancer. What position do you hold ¢ 

Mr. Forxner. I am an attorney-adviser at the present time. 

Senator Lancer. And you have studied this bill ¢ 

Mr. Forxner. I have. 

Senator Lancer. Have you some suggestions in connection with it? 

Mr. Forxner. Yes; I have. 

Senator Lancer. Would you read your suggestions? 

Mr. Fork ner. Thank you. 

[ might say, preliminary to this, this inquiry was made and the 
answer is made in response to a request from Senator Langer. 

My comment on this bill, is that most of the arguments for and 
against the adoption of the so-called equality of opportunity bill have 
been confined to sellers’ rights and obligations in our competitive 
society. 

This seems to me to be an overemphasis, as it ignores the primary 
objectives and legislative purposes for enacting the Robinson-Patman 
Amendment of 1936 to the Clayton Act, which was to protect the buy- 
ing and consuming public against monopolistic practices 

[ therefore confine my remarks to what effect or result will be 
achieved by the enactment of this bill, first, on the consuming public, 
and secondly on the small buyer, and thirdly on the large or mass 
buyer who introduces lower prices. 

First, on the consuming public, much has been said and written 
on the concept of a free-enterprise system being inconsistent with 
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unequal economic opportunity fostered by monopolistic and discrimi- 
natory practices without any real understanding of this basic concept. 

Senator Kerauver (presiding). Proceed. 

Mr. Forxner. I was just making comments on your bill and am 
now on the point of the advantages to the consuming public. 

Senator Kerauver. How many more copies of that statement do 
you have? 

Mr. Forxner. I have 3 or 4, just typed. 

Senator Kerauver. Mr. Forkner, I know Senator Langer told you 
that the whole statement will be printed in the record 

Mr. Forkner. Yes. 

Senator Krrauver (continuing). And you just point to certain 
parts of it as you wish to. 

Mr. Forxner. I will leave out parts of the statement as I read it, 
in order to get the context of what I am talking about. 

Now, this misapprehension that I mentioned about the basic concept 
in passing this law is natural, because the Robinson-Patman amend- 
ment, which attempts to set out the limits or rules for competition, is 
based upon a paradox of economics. This paradox is that competition, 
if too successful, may produce monopoly va there is no competition, 
or another way of putting it is that it is necessary to curb competition 
in order that competition be preserved. 

Professor Fetter speaks about this. He was the spiritual parent, 
or referred to as the spiritual parent, of the Robinson-Patman Act. 
And he says: 


To protect the whole public, lower prices, if discriminatory, must not be given 
to a part of the public. 

Then he goes on to explain this confusing economic philosophy, 
which I have in here, which I will not read now. 

Now, since H. R. 1840 and S. 11 limit the defense of meeting 
competition in good faith to those situations where there are no 
adverse effects on competition or where there is no tendency to created 
a monopoly, it is in line with the original intention of the framers 
of the act and its fundamental purpose. 

To permit the use of this good-faith meeting of competition where 
competition is lessened and monopoly is created would contravene the 
main purpose of the act by permitting a seller to discriminate against 
his other purchasers. 

Now, I might say that the legislative fathers of the act were prone 
to explain this proviso as it now exists as a rule of evidence rather 
than a part of the substantive law. The proponents of the entire 
elimination of the defense of meeting competition reason in part as 
follows: 

If A were to sell to a chain at discriminatory prices and A’s com- 
petitors were to do likewise, then A could claim that he was merely 
meeting competition, and his competitors could claim that they were 
also meeting A’s competition. 

Now, these interpretations have been altered, of course, by the sev- 
enth circuit’s recent decision disapproving the Commission’s rejection 
of the good-faith defense, as well as the Supreme Court’s recent refusal 
to review the decision of the Balian case. 

I would say that a failure to pass this bill would seem to legalize 
discriminatory practices which destroy competition and create monop- 
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oly. This bill is primarily in the consumer’s interest, and any con- 
flicting rights of the seller are of secondary importance. 

In other words, my emphasis in the first part of my statement is that 
the law was primarily designed to protect the consumer, and, as a 
means to that, certain rights and obligations were given to buyers and 
sellers. However, their rights are secondary. 

Now, in worrying about taking away this defense or limiting the 
defense of meeting competition to those instances where there is no 
injury, that is in keeping with the original purpose of the act, because 
the act was primarily to protect the consumer and not to protect the 
buyer or protect the seller. 

So when we argue about whether he should have the right to meet 
competition in good faith with or without injury, it is a secondary 
consideration. It is of minor importance to the fundamental purpose 
of the act. 

Now, the second point that I might mention a little about is the 
smaller buyer, what effect it will have on him. There has been quite a 
little on that. The enactment of this bill would aid the smaller buyer 
to secure an equality of opportunity, or the same price as his larger 
competitive buyer, as it would limit the defense of meeting competi- 
tion in good faith to those situations where there were no adverse 
effects upon competition. 

Now, the third point: What about the effect on the larger, or mass 
buyer’s liability under section 2 (f)? I had the privilege of trying 
the first 2 (f) case which went to the courts and to the Supreme Court 
of the United States. That was Automatic Canteen Company of 
America. It was a first impression case. And therefore I speak 
with the experience of that case behind me. 

The third question raised is what effect, if any, would the enact- 
ment of this bill have upon restraining a mass buyer under section 
2 (f) of the act? 

As you know, gentlemen, section 2 (f) of the act makes it unlawful 
to knowingly induce or receive a discrimination which is prohibited 
by this section. It would seem that the only element added to an 
unlawful offense against a seller in a buyer’s case is that of knowingly 
inducing or receiving a lower price. 

It follows, then, that a limitation on meeting competition in good 
faith to those situations where there are no adverse effects, strengthens 
the prosecution of a case against a seller as well as against an offending 
buyer. 

The further question arises as to whether the buyer can interpose 
the defense of meeting competition when there are no adverse effects. 
Would this competition be that of the buyer’s seller or his own com- 
petitive buyers ¢ 

It seems that, with respect to the defense and justifications, under 
the law, it is the prevailing view that a buyer has all of the defenses 
and justifications which a seller has. It would appear, than, that 
under the present law, without this change, of course, a buyer could 
interpose the defense of his seller meeting competition in good faith. 
He might even induce discriminatory prices from sellers and at the 
same time furnish them and himself, at the same time, with a complete 
defense. 

For example, if a large mass buyer of candy who is receiving a lower 
price from seller A, we will say a lawful lower price from a seller, 
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could tell seller B that he was getting such a lower price, then, of 
course, B would no doubt be justified in meeting A’s competition. 
Then he could go on to sellers C, D, and E, and say, “I’ve got this 
price from A and B. How-about giving me the same price?” 

Pretty soon the entire market is ; disrupted by this one mass buyer 
seeking and getting and using as a defense, or his seller using as a 
defense, the fact that he is meeting competition in good faith. 

Senator Kerauver. That is what happens now; is it not? 

Mr. Forkner. Yes, that is true. However, this bill would limit 
that in such a situation to those situations in which there was no 
injury or no bad effects. 

Now, however, this is a question I have not seen raised yet about this 
bill. The question arises, now, in connection with this bill as to why 
the first sentence of section 2 (b) says that the burden of showing 
justification shall be “upon the person charged with violation of this 
section,” whereas the following proviso says it shall be a complete 
defense “for a seller” to show a good-faith meeting of competition. 

Now, my point is, if a buyer qualifies as a person ‘charged with the 
violation of this section, does he not also have his seller’s defense, as 
enumerated in the proviso? If so, why should not the same wording 
be used in both parts of section 2 (b) and thus eliminate any resulting 
confusion ? 

Part of the past confusion as to the correct interpretation of the act 
stems from ambiguous wording, and I quote from Chairman Celler’s 
prophecy on the bill. 

Senator Lancer. As I understand it, the General Counsel for the 
Federal Trade Commission has approved this statement ? 

Mr. Forxner. No. He approved, I believe, my presenting it. I do 
not think there has been any approval of the contents of the statement. 
That is not my understanding. 

Senator Lancer. I see. 

Mr. Forxner. But I go on here and show what the defenses are and 
the justifications are under the present law on the assumption and on 
the basis that under the altered words the burden of proof and 
defenses and justifications will be the same. 

Senator Lancer. How long were you with the Federal Trade Com- 
mission ? 

Mr. Forxner. I was trial attorney for the Federal Trade Commis- 
sion for 10 years, from 1943 to 1953, during which time I tried several 
buyer cases including the Automatic Canteen case, which was the first 
case under the law, a first impression case. I am now in the Com- 
pliance Division of the Federal Trade Commission. 

Senator Kerauver. Have you finished your statement, Mr. Forkner?! 

Mr. Forkner. Well, the rest of the statement here has to do with 
an analysis of the defenses and justifications that a buyer has, bring- 
ing out that most likely under the present adjudicated cases and think- 
ing, a buyer will probably have a defense even if the wording is not 
changed in the bill. 

In other words, even though the wor ding i in the present bill says 
that it is a complete defense “for a seller,’ >and although the first part 
of section 2 (b) says the burden shall be upon the person charged with 
the violation, I imagine that judicial interpretation and Federal Trade 
Commission analysis will finally give the buyer the same right. 
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Senator Kerauver. Mr. Forkner—excuse me. You were saying 
something there. 

Mr. Forkner. Yes. However, it is an ambiguity. Perhaps it 
would be better if it were changed, but on the other hand, it would 
probably be taken care of by judicial interpretation. 

I think the bill is in the interests of the public, Senator Kefauver 
and Senator Langer. 

Senator Kerauver. Mr. Forkner, you have had a lot of experience 
in the Federal Trade Commission with this matter. Do you see 
all of these injuries and damages to competition or the right of com- 
petition by little fellows and by gasoline jobbers and oil jobbers that 
have been raised here in the hearings before this committee ? 

Mr. Forkner. Yes, Senator. I might illustrate that by saying that 
when it became apparent that the decision in Automatic Canteen Co. 
would not be sufficient to stop the discriminatory practices, the Com- 
mission ordered an investigation and the drawing of complaints 
against numerous suppliers. 

I was assigned those cases. 

I might say that one of my worries in drawing those complaints was 
the fact that they were meeting each other’s competition. 

Senator Krrauver. My question was, do you think that this bill 
is going to interfere with anybody’s legitimate operation / 

Mr. Forkner. No. Even under the present interpretation, where 
a seller can meet the so-called lawful competition of his competitor, it 
would seem there would be more reason for a meeting of the unlawful 
competition of his competitor, namely, a discriminatory price, than 
it would be to meet a lawful price, as the Supreme Court has now in- 
terpreted the law. 

Senator Kerauver. We thank you very much, Mr. Forkner. This 
is a well-considered statement you have prepared, and we know that 
you know the subject matter well. 

(The prepared statement of Mr. Forkner is as follows :) 


STATEMENT OF AUSTIN H. FORKNER, OF THE FEDERAL TRADE COMMISSION 


In making answer to your inquiries in this memorandum, I know that you 
will understand that the views I express are my own and do not necessarily 
reflect those of the Federal Trade Commission. Most of the arguments for 
and against the adoption of the so-called equality of opportunity bill (H. R. 
11840 and §. 11) has been confined to sellers’ rights and obligations in our 
competitive society. This overemphasis ignores the primary objectives and 
legislative purposes for enacting the Robinson-Patman amendment of 1936 to 
the Clayton Act which was to protect the buying and consuming public against 
monopolistic practices. I therefore confine this memorandum to what effect 
or result would be achieved by the enactment of this bill— 

(1) On the consuming public; 
(2) On the smaller buyer; and 
(3) On the larger or mass buyer who induces lower prices. 


(1) The consuming public. 


Much has been said and written on the concept of a free-enterprise system 
being inconsistent with unequal economic opportunity fostered by monopolistic 
and discriminatory practices without any real understanding of this basic con- 
cept. This is natural because the Robinson-Patman amendment which attempts 
to set out the limits or rules for competition is based upon a paradox of 
economics. This paradox is that competition, if too successful, may produce 
monopoly where there is no competition or that it is necessary to curb compe- 
tition in order that competition be preserved. Professor Fetter speaks, who has 
been called the spiritual parent of the Robinson Act, of this near paradox as 
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“to protect the whole public, lower prices, if discriminatory, must not be given 
to a part of the public.” He explains this confusing economic philosophy as 
follows: 

“The main ultimate purpose of all antitrust legislation is to safeguard the 
interests of the general public viewed as consumers, and the protection of the 
rights in commerce for the comparatively small class of producers in any 
industry, though incidentally not unimportant in itself, is chiefly a means to 
this larger good. But so important had it become in the eyes of the public to 
prevent the stronger producers from killing of the weaker, that the prohibition 
of discriminating lower prices to destroy competition, although against the imme- 
diate interests of all consumers, had, at the time come to be thought of as the 
best means to insure their ultimate interest. The Masquerade of Monopoly, 
Harcourt, Brace & Co., 1931, page 384. [Emphasis supplied. ] 

Since H. R. 1840 and §8. 11 limits the defense of meeting competition in good 
faith to those situations where there are no adverse effects on competition or 
where there is no tendency to create a monopoly, it is in line with the original 
intention of the framers of the act and its fundamental purpose. To permit 
the use of this “good faith” meeting of competition where competition is lessened 
and monopoly created would controvene the main purpose of the act by permit- 
ting a seller to discriminate against his other purchasers. 

It also appears that the legislative fathers of the act explained this proviso as 
“a rule of evidence rather than a part of the substantive law.” (See statement 
of Senator Van Nuys, chairman of the Senate conferees when the act was up 
for final debate in the Senate and also H. B. Teegarden, Analysis of the Pro- 
visions of the Robinson-Patman Act, p. 13, 1936.) The proponents of the entire 
elimination of the defense of meeting competition reasoned in part as follows: 
If A were to sell to a chainstore at discriminatory prices and A’s competitors 
were to do likewise, then A could claim that he was merely meeting competition 
and his competitors could claim that they were also meeting A’s competition. 
(See also Thomas J. Michie, Jr., Business Will Not Be Revolutionized by 
Robinson-Patman, the Controller, March 1937, p. 76.) 

These interpretations have now been altered by the seventh circuit’s recent 
decision disapproving the Commission’s rejection of the “good faith” defense 
as well as the Supreme Court’s recent refusal to review the decision of the 
Balian case (231 F. 2d 356 (9th Cir. 1955)). <A failure to pass this bill would 
seem to legalize discriminatory practices which destroy competition and create 
monopoly. This bill is primarily in the consumer’s interest and any conflicting 
rights of the seller are of secondary importance. 

(2) The small buyer 

The enactment of this bill would aid the smaller buyer to secure an equality 
of opportunity or the same price as his larger competitive buyer as it would 
limit the defense of meeting competition in good faith to those situations where 
there were no adverse effects upon competition. It would have a distinct re- 
straining effect upon this competing large mass buyer in inducing from his sellers 
a discriminatory price as he might be liable under section 2 (f) of the act. 
Such a mass buyer could not confidently induce a prohibited lower price with 
impunity as he may be subjecting himself to liability under the act. 


(3) The larger or mass buyer’s liability under section 2 (f) of the act 


The third question raised is what effect, if any, would the enactment of this 
bill have upon restraining a mass buyer under section 2 (f) of the act. Section 
2 (f) of the act makes it “unlawful” to knowingly “induce or receive a dis- 
crimination which is prohibited by this section.” It will be seen that the only 
element added to an “unlawful” offense against a seller in a buyer’s case is 
that of “knowingly” inducing or receiving a lower price. It follows then that 
a limitation on meeting competition in good faith to those situations where 
there are no adverse competitive effects strengthens the prosecution of a case 
against a seller as well as against an offending mass buyer. The further 
question arises as to whether the buyer can interpose the defense of meeting 
competition when there are no adverse effects. Would this competition be that 
of the buyer’s seller or his own competitive buyers? 


(4) The defenses and justifications of a respondent buyer 

Under the present law, it is the prevailing view that a buyer has all of the 
defenses and justifications which his seller has. It would appear, then, that 
under the present law, a buyer could interpose the defense of his seller meeting 
competition in good faith. He might even induce discriminatory prices from 





TO AMEND SECTION 2 OF THE CLAYTON ACT 623 


ers and furnish them and himself at the same time with a complete defense. 
For example, a large mass buyer of candy whio is receiving a lawful lower price 
from seller A could tell seller B that he was getting such a lower price from A and 
i; would be justified to meet A’s competition by granting the same price to this 

iass buyer. This mass buyer could then go to sellers C, D, BE, ete., and get the 
same price if they in turn wanted to meet the competition of sellers A and B, ete. 
However, the present bill would limit this defense when adverse effects were 
created. 

The question therefore arises in connection with this bill as to why the first 
sentence of section 2 (b) says that the burden of showing justification shall be 

ipon the person charged with a violation of this section”’ whereas the following 
proviso says that it shall be a complete defense “for a seller” to show a good- 
faith meeting of competition. If a buyer qualifies as “the person charged with 
a violation of this section,” does he still have his seller’s defense as enumerated 
in the proviso? If so, why should not the same wording be used in both parts of 
section 2 (b) and thus eliminate any resulting confusion? Part of the past con- 

ision as to the correct interpretation of this act stems from such ambiguous 
wording. Congressman Emanuel Celler’s gloomy prophecy during the debate in 
1936 on this act might well be recalled when he said: 

“Bills ofttimes are vague and ambiguous * * *. You might as well know 
that the bill finally agreed upon by the conferees * * * contains many incon- 
sistencies and the courts will have the devil’s own job to unravel the tangle” 
(Emanuel Celler, 80 Congressional Record 9419, June 15, 1936). 

In further answering this question on the above inconsistent wording, it may 
e helptul to consider what are the present defenses and justifications which 

buyer has under the act, as it appears that a respondent buyer in a section 2 
f) case has all of the defenses and justifications available to a seller. 

\ll of the adjudicated cases under section 2 (a) have held that a prima facie 
case of unlawful price discrimination may be shown by proof sufficient for a 
finding on five propositions. These five requirements are: 

(1) That the respondent made 2 or more sales, at lease, 1 of which was in 
uterstate commerce, after June 19, 1936. 

(2) That the goods so sold were for use, consumption or resale within the 
United States or any of its Territories or the District of Columbia or any insular 
possession or other place under the jurisdiction of the United States. 

(3) That there was a difference in price (services or facilities) between the 
two purchasers. 

(4) That the goods so sold were of like (not necessarily identical or equal) 
grade or quality. 

(5) That the effect of the discrimination “may be” to injure competition in 
specified Ways. 

In addition to these five elements comprising an unlawful or prima facie case 
of price discrimination under section 2 (a), it is only necessary to add to such 

case against a buyer under section 2 (f) the requirement of knowingly inducing 
or receiving the discrimination shown. 

As already stated, a buyer has all of the defenses and justifications available 
toa seller. As a defense, he may deny any and all of the facts making up the 
necessary elements to establish a prima facie case. If one of these elements is 
missing, a respondent does not need to rebut such a case by justifying its conduct. 
He may interpose any one of three main justifications which in effect admit the 
acts charged, but excuses them under the conditions which the law permits. In 
doing this, he must show strict conformance to those conditions which the law 
accepts as an excuse including the cost proviso. 

The defenses to a complaint charging a violation of section 2 (f) against a 
buver are merely the converse of the elements necessary to be proved against 
him in a prima facie case. If any one of these defenses on the merits is success- 
fully proven by a respondent, he can stand on this defense without more. He is 
not required to justify his conduct as in each of these defenses he denies a 
violation of law in some essential respect and admits nothing. 

But in addition to the defenses on the merits, a respondent under section 2 (a), 
18 invoked by section 2 (f), has a number of possible justifications under section 
« (a), which the law concedes as tolerances for discriminations which are other- 
wise unlawful. They admit the discrimination and excuse it. This is in the 
nature of a confession and an attempt to avoid the consequences. A respondent 
must prove affirmatively the justification he advances since he has, in effect, 
admitted a prima facie case against himself on which an order to cease and 
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desist may issue. Now he can seek to show that because he has conformed to 
the law, by proving justification, the order should not issue. The permitted jus- 
tifications may be briefly noted as (1) a cost justification, (2) lower prices due 
to changing market conditions, and (3) or the meeting of an equally low price 
of a competitor. This reasoning follows the 10 or more Commission’s cease and 
desist orders issued against respondents under section 2 (f) of the act. 

In conclusion it appears that subject to clarification of the wording of the bill 
on the question of buyers’ and sellers’ rights to use the meet-competition defense, 
the bill is in the public interest. 

Senator Kerauver. Now, Mr. Seeley, who is our witness who would 
like to testify at this time ? 

Mr. Sretey. We have a witness here, Mr. Donald MacDonald, con- 
cerning a point that was raised in the hearing on last Saturday, and 
Mr. MacDonald was requested at that time. 

Senator Kerauver. Call Mr. MacDonald around. 

Mr. Seetey. Yes. Mr. MacDonald. 

Senator Kerauver. Mr. MacDonald, will you come around? 

You bring out any of the subject matter with Mr. MacDonald, 
Mr. Seeley. 


STATEMENT OF DONALD MacDONALD, PROJECT ATTORNEY, 
FEDERAL TRADE COMMISSION 


Mr. MacDonaxp. I was asked with respect to the existence of 
case which I thought I remembered, but I was not sure whether it was 
civil or criminal, and there was some testimony that counsel for Stand- 
ard Oil could not recall the issues being involved. 

Mr. Seetry. Have you brought the records with you covering that 
case ¢ 

Mr. McDonaxp. I have. 

Mr. Seetey. And what do they show with respect to the testimony 
of Mr. Raupagh in this matter ? 

Mr. McD: snp. The case is in the recorder’s court of the city of 
Detroit, the State of Michigan, the People of the State of Michigan, 
Plaintiff v. Standard Oil Company, De fendant, No. A-17200. 

At page 156 of the record, Mr. P. A. Raupagh—— 

Mr. Sretey And who was he? 

Mr. MacDonatrp. Testified and he identified himself as the man- 
ager of Standard Oil Co., Detroit, Mich. I know that he was such 
manager, because I interviewed him in this case, not in the criminal 
case to which I am about to testify, but in the Commission’s case 
against Standard Oil. 

Mr. Sretry. During the period covered by the record in that case/ 

Mr. MacDonatp. During the period covered. 

Mr. Srerey. And you are reading from a transcript of the record 
in the other case which you cited ¢ 

Mr. MacDonatp. Yes. 

Mr. Seetry. The record in the recorder’s court. 

Mr. MacDonatp. The question was asked Mr. Chaffetz the other day 
whether or not in testimony in a private action—I did not realize that 
it was a criminal action, and not a private action—whether or not 
the Standard Oil Co. had testified that it had refused to give the 
same privilege to other dealers in Detroit, even though they had 
sought it, and even though they had qualified by having access to a 
bulk plant. 
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Mr. Seecey. And what was that privilege ¢ 

Mr. MacDonatp. That they get 114 cents less than the prevailing 
retail price, in other words, that they get the jobber price that was 
then prevailing in Michigan. [Reading :] 


Have you had—— 


Mr. Seetey. Who is this,now? Is this Mr. Raupagh ? 

Mr. MacDonap. This is Mr. Raupagh testifying in this other 
case: 

Q. Have you had any requests from other dealers since March 1, 1938, to 
July 29, 1938, to buy on a tank car basis?—A. Yes, I think so. 

Q. Have you granted any of them?—A. No. 

And that was the end of the testimony. 

Mr. Seevtey. Thank you, Mr. MacDonald. That clears up the 
record on that point which you were requested to clarify. 

When you referred to the 114 cents, you meant, did you not, 144 
cents below the tank-wagon price / 

Mr. MacDona.p. Yes. 

Mr. Seetey. And not below the retail price? 

Mr. MacDonaup. One and a half cents below the tank-wagon price. 

Mr. Seetey. Thank you. That is all, Mr. MacDonald. 

Now, Mr. Chairman, we have two witnesses here who have come 
from Columbia, Mo., and they are in the dairy business, or at least 
one is the head of a dairy farm and the other is counsel for another 
dairy farm. May we hear them now? 

Senator Lancer (presiding). Go right ahead. Go right ahead. 

Mr. Seetey. Mr. Sappington and Mr. Lambert. 

Mr Sappington, you are the president of the Central Dairy Co., of 
Columbia, Mo. ? 


STATEMENT OF ROY SAPPINGTON, PRESIDENT, CENTRAL DAIRY 
CO., COLUMBIA, MO. ; ACCOMPANIED BY FRED LAMBERT, COUNSEL 


Mr. Saprrneton. That is right. 

Mr. Seetey. And Mr. Lambert, you are counsel for the Central 
Dairy Co. ? 

Mr. Lampert. That is right. 

Mr. Seevey. And are you also here on behalf of the Hillerest Dairy 
Company of Columbia, Mo. ? 

Mr. Lamperr. Yes, sir. 

Mr. Srevey. Tell us what the respective sizes of these two dairies are 
and what your market area is and what your problem is that brought 
you heretoday. You are testifying in support of the bill, are you not ! 

Mr. Lampert. Yes; we are. 

Mr. Sapprneron. Yes. 

Senator Lancer. Tell us, ple: ise, those facts. 

Mr. Lamperr. Columbia is a e ity of some 35,000, where the Univer- 
sity of Missouri is located, and it is the county seat of Boone C ounty, 
and these two dairies, represented here today by ourselves, are serving 
a trade territory there which covers a radius of approximately 50 
miles, 

In — times over the last few years, their volume has been 


about somewhere in the neighborhood of $300,000 in sales in milk 
products. 
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Mr. Seevey. That is each of the dairies? 

Mr. Lampert. Each of them, yes. 

Mr. Sexrtey. And did you state how much of that production is 
marketed in wholesale and how much in retail ? 

Mr. Lambert. No. About 70 percent of it is wholesale to the store, 
and about 30 percent of it is retail ost to homes. 

Mr. Seetey. And prior to 1954, did the two dairies that you are 
representing today supply the viable in Columbia exclusively ? 

Mr. Lampert. There were three dairies, all of them loc: ally ‘owned 
and operated, which supplied the market. There were no outside 
dairies. 

Mr. Seetry. And who was the third dairy ? 

Mr. Lamnrrr. The third dairy was one known as Grasslands Dairy. 

Mr. Srretey. What happened to the Grasslands Dairy ? 

Mr. Lampert. It went out of business in mid-1955. It failed in 
business. 

Mr. Sretey. Tell us about the price situation as of December 1954 
in the Columbia market. 

Mr. Lampert. Well, in December 1954, when the three local dairies 
were supplying the entire community, the wholesale price to stores 
was 39 cents, and the retail price delivered to homes was 45 cents for 
the one-half gallon container, which is the only size and grade of milk 
that we are going to ts alk about this afternoon. 

Mr. Sreiey. Will you give us those prices again, please ? 

Mr. Lampert. Yes. This is the size container that we are talking 
about when we are talking about these prices, and I want to make that 
quite clear, because it is confusing. It is sold in various types. This 
is the half-gallon container of pasteurized, homogenized, grade A milk. 

Senator Lancer. We will mark that exhibit 1, and it will be 
admitted. 

(The milk carton above referred to was marked “Exhibit 1” and will 
be found in the files of the subcommittee. ) 

Mr. Lambert. Now, this was at the end of 1954 by all 3 dairies whole- 
saled to stores in Columbia, Mo., at 39 cents, and retailed delivered to 
homes at 45 cents, and it was sold at retail in the stores after they had 
taken their markup, at 41 cents, there being a 2-cent spread between 
the wholesale and the retail price. 

Mr. Sretry. Now, did there come a time when the chain stores in 
your area began marketing the milk of the people you represent ? 

Mr. Lampert. Yes. At the end of 1 954, our 3 large chain stores, 
which are the A. & P., Kroger, and Safeway, were e all 3 3 handling the 
milk of Central Dairy, Hillerest Dairy, and Grasslands Dairy, and 
all 3 selling at this price of 41 cents. 

Mr. Seetry. And how much of the gross business approximately 
was handled by those chain stores in that area ? 

Mr. Lampert. I would approximate it at 90 percent. 

Mr. Sreerry. And what happened, then, after December 1954? 

Mr. Lampert. Well, at the end of December 1954, just as the year 

was coming to a close, the Safeway store notified the Central Dairy 
that they were dropping their milk. The A. & P. store notified the 
Hillcrest Dairy, again another local dairy, that they were dropping 
their milk. Then, ‘on the Ist day of January 1955, Safeway, A. & P., 
and Kroger’s introduced Adams milk. 
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Mr. Seetey. And who was the Adams Dairy ¢ 

Mr. Lameerr. The Adams Dairy is located in Blue Springs, Mo., 
which is a suburb of Kansas City. It is 125 miles from Columbia, 
and it is a wholesale dairy and markets its milk in a carton like this, 
which we will make exhibit No. 2. 

(The milk carton referred to was marked “Exhibit No. 2,” and will 
be found in the files of the subcommittee. ) 

Mr. Lampert. Now, their introductory price was 37 cents for this 
same size carton. 

Mr. Seecey. How far is Blue Springs from Columbia ¢ 

Mr. Lampert. 125 miles. 

Senator Kerauver (presiding). Excuse us just a minute. 

Senator Capehart, come in. Do you want to testify now, or shall 
we finish with this witness ¢ 

Senator CarruaArtr. You had better finish. 

Senator Kerauver. All right; have a seat with us. 

Mr. Seerey. And Adams Dairy trucked that milk from Blue 
Springs to Columbia ¢ 

Mr. Lampert. That is right. 

Mr. Seetey. And absorbed the cost ? 

Mr. Lampert. Yes, and sold it at 4 cents less. 

Senator Dirksen. How great a distance is that? 

Mr. Lampert. 125 miles. 

Mr. Sretry. Now, what happened in the rest of that period from 
the beginning of 1955 up until the date of your testimony / 

Mr. Lampert. Well, the first thing that happened after this was in- 
troduced at the beginning of 1955 was that the local dairies attempted 
to meet the competition of Adams milk. They reduced their prices. 

sut they found that as soon as they would reduce their price to meet 

Adams’ competition, Adams would, the same day, reduce their price 
further, generally by 2 cents, until one time the price of milk reached 
a low figure of 29 cents, after which these local dairies stopped trying 
to compete directly on a price basis and went back to their prices of 41 
cents, and Adams brought theirs up to 39. Grasslands Dairy, in mid- 
1955, as I have already stated, went out of business. It failed. It 
made a compromise with its creditors. 

Mr. Sretey. Did one of the branches of the Foremost Dairies and 
the National Dairies come into the market at that time 4 

Mr. Lambert. The Foremost Dairies of Kansas City, Mo., intro- 
duced Tastemark milk in mid-May of 1956. 

This will be exhibit 3. 

(The Tastemark milk carton, above referred to, was marked “Ex- 
hibit No. 3,” and will be found in the files of the subcommittee. ) 

Mr. Lampert. They market theirs in this carton. 

Mr. Seetey. At what price? 

Mr. Lampert. Their introductory price was 37 cents. 

At the same time, Sealtest milk, which is a product of National 
Dairies, was also introduced in the market at an introductory price 
of 37 cents. 

Senator Lancer. That will be exhibit 4. 

Mr. Lampert. Exhibit 4, yes. 

(The Sealtest milk carton, referred to, was marked “Exhibit No. 4,” 
and will be found in the files of the subcommittee.) 
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Mr. Seetey. Was that price maintained ? 

Mr. Lampert. No. 

As soon as the milk of Sealtest and Tastemark had been introduced, 
Adams dropped their price to 35 cents. They ran full-page advertise- 
ments in the paper. Then some 2 days later—I believe I am correct 
that it was 2 days later—they reduced the price to 33 cents. These 
Tastemark and Sealtest both met these prices. 

Mr. Sretry. Did the price ever get down to 31 cents? 

Mr. Lampert. Well, when it got to the 33-cent stage, then Adams 
introduced an offer to the public: You buy 1 for 31 cents and get 
1 free, which was in effect 2 for 31 cents. 

Now, this a matter of last month. This is in June, this year. 

Mr. Seetry. Did the Foremost Dairies’ outlet and Sealtest meet 
that price? 

Mr. Lampert. Yes, they did. They came down and they also offered 
2 cartons for 31 cents. 

Mr. Seetry. And during all of this period, what was the price for 
these 

Senator Lancer. Pardon me. 

Was that 31 cents apiece? 

Mr. Lampert. 31 cents for 2 of these. 

Now, their offer was, you buy 1 and get 1 free. 

Mr. Srectey. And what was the price in Kansas City during this 
same period ? 

Mr. Lampert. Well, the Kansas City Star and Times is read in 
Columbia, and we are able to follow their advertisements there. And 
at all times, during all of these periods, these milks, Tastemark, 
Sealtest and Adams, were and continued to be up until this time 
offered in stores in Kansas City at 41 cents. 

Mr. Seetny. At the same time, you told us that 2 packages could 
be bought for 31 cents, or 1514 cents per package, in the other mar- 
kets in Columbia? 

Mr. Lameert. Well, that offer only lasted about 2 weeks. That was 
last month. The current price of this milk is 31 cents per half gallon 
varton. These cartons were purchased in Columbia yesterday. 

Mr. Seetey. And how much is it in Kansas City? 

Mr. Lampert. This one was 31 cents; this one was 31 cents; and this 
one was 31 cents in Columbia. The price today in Kansas City, to the 
best of our knowledge—at least, the price when we left the day before 
yesterday—was 41 cents. 

Mr. Seeiry. Forty-one cents. And the Adams milk is distributed 
in Kansas City by the same chain stores that distribute it in Colum- 
bia, Mo. ? 

Mr. Lampert. That is right. Safeway and A. & P. exclusively 
distribute this milk. 

Mr. Sreerry. And have you ascertained the extent to which the 
dairies you represent have suffered or been injured as a result of this 
competition ? 

Mr. Lampert. I have not made a detailed study of it, but we have 
some round figures which Mr. Sappington has given to me and which 
the president of Hillcrest Dairy has given to me. 

Mr. Sretey. Who are they? 

Mr. Lampert. The president of Hillcrest Dairies said this is costing 
him in profits $1,800 a week at the present time. Mr. Sappington 
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tells me that last year they had a loss of $30,000. In the month of 
May of this year they had a loss of $2,400. The bookeeping has not 
been included for the month of June, but it appears that June will 
show a loss considerably heavier than the loss in May. 

Mr. Seetey. And have you given any opinion to your clients as to 
what the effect of S. 11 would be upon this situation, if passed ? 

Mr. Lampert. Yes, I have. 

Mr. Sretey. What is that? 

Mr. Lampert. Well, I have told them that since these pe ople, that 
is to say, the Adams Dairy, the Foremost Dairy, and the National 
Dairy, can invoke the good-faith defense if they claim that they are 
competing with one another, that the passage of this bill would 
strengthen their position in that they do definitely have injury and 
they can show injury, and it would, as I understand this bill and the 
operation of it, be a situation where they could not invoke the good- 
faith defense, looking at it from the standpoint of the Central Dairy 
or the Hillcrest Dairy, the two local dairies in Columbia. 

Mr. Sretey. Have you any reason to believe that these practices 
that you have described are widespread in the milk industry and, if 
so, how widespread? Do you know? Do you know of any other 
cases like this? 

Mr. Lampert. Of course, this is just hearsay, but Mr. Sappington 
and Mr. Parker of Hillcrest Dairy are in close touch with dairies 
in other towns, and it would appear that this is a practic e that is 
spreading across mid-Missouri, stemming out of Kansas City toward 
the east, and they are just going from one town to another town to 
another town. 

Mr. Seevry. Thank you, Mr. Lambert. 

Senator Kerauver. Any questions, Senator Langer? 

Senator Langer. No questions. 

Senator Kerauver. Senator Dirksen / 

Senator Dirksen. No questions, Mr. Chairman. 

Senator Kerauver. How long are these little dairies going to be 
able to stay in business on this basis? 

Mr. Lameerr. Well, it is just a question of how strong their finan- 
cial resources may happen to be at this particular time. Obviously, 
they are not in a position to resist this very much longer. 

Senator Krrauver. Is 31 cents below the cost of production ? 

Mr. Saprrneton. It is; yes, sir. 

Senator Kerauver. Did you say it was, Mr. Sappington? 

Mr. Sapprneron. Yes. 

Senator Kerauver. So it means bankruptcy if the thing carries on? 

Mr. Lampert. Not necessarily bankruptcy. Now, one of these, 
the National Dairies, have approached the Central Dairy, not with 
an offer to buy them, but with an offer to let them handle Sealtest 
products on a commission-agency arrangement and drop out the 
Central Dairy name altogether. So it is either bankruptcy or being 
taken over by them to avoid bankruptcy, as we see it. 

Senator Kerauver. All right. Thank you very much, gentlemen. 

Senator Dirksen. One question, Mr. Chairman. 

Senator Kerauver. Yes, Senator Dirksen. 

Senator Dirksen. What percentage of all milk is sold through 
stores now rather than delivered to homes? 
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Mr. Sarrrneron. In our business, about 70 percent through stores 
and 30 percent to homes. 

Senator Dirksen. Would that be true of the whole country ? 

Mr. Sarpineron. I think it would trend in that direction. 

Senator Dirksen. Is that uniform for large towns and small ones? 

Mr. Sarrineron. Yes, through the supermarkets. 

Senator Krerauver. Thank you very much, gentlemen, for telling us 
this story. 

We are very happy to have Senator Capehart, who has been inter- 
ested in this entire matter for a long, long time. 


STATEMENT OF HON. HOMER E. CAPEHART, UNITED STATES 
SENATOR FROM THE STATE OF INDIANA 


Senator Carrnarr. Mr. Chairman, I appreciate this opportunity to 
testify. As you said, I have been interested in this matter for many, 
many years. 

In fact, back in the 80th Congress, I was chairman of a committee 
that studied this matter very, very thoroughly, and I have been fol- 
lowing it consistently ever since, and, as you know, I introduced a bill 
known as Senate bill 780, and I would just like to read this statement in 

respect to that bill, and then I shall talk briefly and extemporaneously, 
and then I shall be finished. 

Senator Kerauver. Senator Capehart, this hearing is on 8. 780, 
H. R. 1840, and S. 11, all of them together. 

Senator Carrenarr. Yes, I understand that. 

Senator Krrauver. How long is that statement? 

Senator Carenartr. I am just going to read this page. 

Senator Kerauver. Do you want the whole statement in the record ’ 

Senator Carpruarr. Yes. I would like the whole statement printed 
in the record, and I am just going to read this one page. 

Senator Krrauver. Without objection, the whole statement will be 
printed in the record, and you read and discuss such parts of it as 
you wish. 

(The prepared statement of Senator Capehart is as follows:) 


STATEMENT OF SENATOR HoMER E. CAPEHART, REPUBLICAN, OF INDIANA 


Mr. Chairman, I appreciate the opportunity of appearing before this com- 
mittee on these important bills, S. 780, S. 11, and H. R. 1840, which so vitally 
affect the competitive free enterprise system in the United States. I also ap- 
preciate your courtesy in making it possible for me to be heard today. This 
is an intensely important issue, that you now have before you, if we are to 
continue to have a competitive system in the United States and to avoid the 
price fixing and collusive arrangements that have so long plagued the economy 
of European nations. Since everyone wants to preserve the competitive system, 
the question is, How can we best do so? 

At the outset I want to make five observations, of significant importance in 
this matter, and of the relative importance in the order in which they are stated: 

1. I regard our antitrust laws as having the primary purpose of preserving 
honest, fair and vigorous competition for the benefit of 165 million American 
citizens. Competition, and the competitive system, made this country. I wil! 
fight to protect for the American consumer the bountiful benefits of the competi- 
tive system. 

2. Small business has no better friend in the Congress than Homer Capehart. 
I am myself a small-business man. I know the problems of small-business men 
from personal experience. In 1930 I thought I was on top of the world. In 
1933 I found myself starting from scratch all over again. I have many good 
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friends in Indiana who are druggists, grocers, and retailers in other lines. I 
will fight to preserve their competitive status. It was in this frame of reference 
that I sponsored the act creating the present Small Business Administration. 
Small business, including retailers, jobbers, and small manufacturers, are the 
backbone of our whole economy. 

3. If I have one purpose in the Senate, above all others, it is to create and 
maintain jobs. I want to make jobs, more jobs, and still more jobs, And I will 
not sit idly by and let any legislation be enacted that by destroying or injuring 
Indiana industries will create unemployment for our people. 

4. I have the disadvantage among members of this committee of not being 
a lawyer. Therefore, for my legal advice in this matter I must rely on others. 
But I take the legal advice of such great lawyers as: The late chairman of this 
committee, Senator Pat McCarran; the distinguished chairman of the sub- 
committee, my colleague from Wyoming, Senator Joe O’Mahoney; a former 
member of this committee and former Governor of Maryland, Senator Herbert 
O’Conor ; the late, former acting majority leader of the Senate, my good friend, 
Senator Ken Wherry, of Nebraska; the Department of Justice under Attorneys 
General Tom Clark, Howard McGrath, and Herbert Brownell, Jr.; and the 
counsel for both President Truman and President Eisenhower. I have also re- 
viewed testimony before this committee last week by the American Bar Associa- 
tion and the New York State Bar Association. 

5. I have the advantage, however, over most of the members of this committee 
of having been a businessman all of my adult life. In fact, most of my adult 
life I have been a salesman. I know firsthand, from many years of experience, 
the problems a salesman would have in trying to sell goods, if he could not meet 
the price that a competitor was offering to his customer. 

In my testimony here today, I want to cover the following points: 

First, the background of these hearings ; 

Second, the draftsmanship of my bill and what it is intended to accom- 
plish ; 

Third, the history of this legislation from 1948 to date: 

Fourth, the approval in principle of the Capehart bill (S. 780) and the 
disapproval of the Kefauver bill (S. 11) in both the Truman and Bisen- 
hower administrations by the White House, the Department of Justice, the 
President’s Council of Economie Advisers, the Department of Commerce, 
and, off and on, even by the Federal Trade Commission ; 

Fifth, the antitrust implication of this legislation and its impact on 
small business. 

THESE HEARINGS 


S. 11 was introduced by Senator Kefauver and others on January 6, 1955, 
I introduced 8S. 780 on January 27, 1955. For 18 month, I heard no mention 
of any Senate hearings on any of these bills. Then on June 20, 1956, suddenly 
the announcement was made that hearings would be held on these bills beginning 
at 10 a. m., June 21, 1956. I first heard of the hearings from people interested 
in the legislation, about 20 hours before the start of the hearings, although I 
had previously written the committee that I desired to be heard on my bill. 

Upon learning of these sudden hearings, I immediately asked to be heard on 
June 21 but was told that I would be heard at a later date. But, at 3 p. m. 
June 21, 1956, I was called by the committee and asked to testify immediately. 
This I was not able to do because of previous commitments. 

On June 22, 1956, before leaving for the Indiana State Republican convention, 
at which I had the honor to be renominated for the Senate by my party, I wrote, 
and delivered by messenger, a letter to Senator Kefauver asking for a list of the 
persons who have asked to testify on these bills. The same day I was promised 
in writing such a list, but I have still not received the list. I am told that the 
committee staff has still not finished compiling the list of those who have asked 
to be heard on this legislation. I understand that more than 200 citizens who 
_ asked to be heard on this legislation have thus far not had the opportunity 
to do so. 

The transcript of the proceedings at the opening of these hearings on June 21, 
1956, shows the following: 

Senator O'Mahoney, chairman of the subcommittee said: “And it is our obli- 
gation, of course, to give opportunity to all who may desire to be heard, so that 
all of the facts may be laid on the table” (p. 10). 

Senator Langer, another member of the subcommittee, then said: “May I 
‘iy, In the absence of Senator Kefauver, Senator O’Mahoney and I served notice 
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yesterday that we would give every opportunity next week or the week after 
for anyone who desired to be heard, to be heard” (p. 17). 

Senator LANGER. “It (the hearings) may run along, as the chairman said a 
while ago in his statement, it will run along so that everyone who has any 
viewpoint upon this subject may be heard, even though it is a brandnew view- 
point which never has been considered by anyone.” 

To that statement Senator Kefauver replied: “Yes; that is right. Of course, 
we are cognizant of the fact that time is getting rather short for the ending of 
this session, but I think it would be our idea to hear as many witnesses as we 
can today; and then certainly some day next week any who feel they have not 
had sufficient notice, we will give them time” (p. 17). 

Senator Watkins, a member of the committee further said: “I have received 
some 20 telegrams from my home State vigorously objecting to the short notice 
that has been given to this hearing” (p. 16). And he added: “This came out of 
the clear blue sky, as far as I am concerned” (p. 17). 

Mr. Chairman, I want to make two observations: 

1. It is late in the session, and I realize that further consideration of these 
bill may make action at this session difficult. 

2. However, it does not seem fair to the businessmen concerned to rush this 
matter through, with quick hearings, just because we Senators were busy with 
other matters during the past 18 months. Further, this matter has been before 
the Senate for 8 years. Each of us has run for reelection at least once since 
this subject first came up. It is sufficiently important that we should have full, 
unhurried, and carefully considered hearings. 

Many businessmen have protested to me that the short notice did not give 
them time to prepare statements for presentation to this committee. Others 
have protested that their requests to be heard have not been honored. 

Six of my constituents telegraphed me that they had asked this subcommittee 
for the privilege of being heard on this legislation. I wrote the acting chairman, 
urging that these witnesses be given that opportunity and sent telegrams to each 
of my constitutents that I had done so. I have not as yet even had a reply 
to my letter asking that these witnesses be heard, and so far as I know they have 
received no reply to their telegrams. 

Several witnesses were advised that the committee could not hear individuals, 
but would hear only representatives of trade associations. I had a telegram 
from one rugged individualist protesting the requirement that he join a trade 
association in order to have his views on legislation, that would affect his business, 
made known to the Senate. 

Other witnesses, residing more than a thousand miles from Washington, were 
sent telegrams that they might come on a named date and that the committee 
would try to hear them, but if that were not possible the could file statements. 
I have since learned that more than a dozen witnesses had already been scheduled 
for that very day. 

In still other instances witnesses living as far as 1,500 miles from Washington 
were sent telegrams that they could be heard by the committee 2 or 3 days 
following the date on which the telegram was dispatched. 

The witness list for Friday, June 29, 1956, illustrates my point. That list, 


with 18 witnesses from 10 different States and the District of Columbia, is as 
follows: 


1. Otis H. Ellis, counsel, National Oil Jobbers Council, Washington, D. C. 
2. Glen Nelson, Northwest Petroleum Association, Fargo, N. Dak. 
3. Clint Elliott, Arkansas Independent Oil Marketers Association, Little Rock, 
Ark. 
. Roy J. Thompson, Illinois Petroleum Marketers Association, Springfield, Il. 
5. Russel Williams, Sr., Indiana Independent Petroleum Association, Indian- 
apolis, Ind. 


. Ralph N. Pendergraft, Mississippi Oil Jobbers Association, Jackson, Miss. 
. Melvin Hall, Missouri Petroleum Association, Jefferson City, Mo. 
8. Spencer C. Baggs, Intermountain Oil Jobbers Association, Salt Lake City, 
Utah. 
9. M. M. Greeling, Intermountain Oil Jobbers Association, Twin Falls, Idaho. 
. J. A. Citrin, Citrin & Kolb Oil Co., Detroit, Mich. 
. Frederick H. Mueller, Assistant Secretary of Commerce for Domestic Affairs, 
Department of Commerce, Washington, D. C. 


2. Lawrence S. Apsey, Esq., Commerce & Industry Association of New York, 
New York, N. Y. 
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12. Hammond B. Chaffetz, Esq., James W. Ross, assistant general manager of 
sales, Standard Oil Co. (Indiana), Chicago, Ill. 

14. Henry Fowler, general counsel, Manufacturing Chemists Association, Wash- 
ington, D. C. 

15. Geraid D. Van Cise, Esq., New York State Bar Association, New York, N. Y. 

16. Maurice E. Fager, president, Kansas Chamber of Commerce, Topeka, Kans. 

17. Edward R. Howrey, chairman, committee on Federal trade section on anti- 
trust law, American Bar Association, Washington, D. C. 

18. Glen MeDaniels, counsel, Radio-Electronic-Television Manufacturers Asso- 
ciation, Washington, D. C. 

I understand that the first witness left the witness stand about 3 p.m. Re- 
maining witnesses were urged to expedite their testimony—and most of them did. 
About 7: 30 p m., I am told, the hearing adjourned to Saturday morning when the 
last two witnesses were heard. 

The orderly, democratic, fair, and due process for congressional hearings may 
take a little longer than rushing things through; but I am certain it results in 
better legislation. We never make a mistake in permitting a citizen to be heard 
by his Congress before we act on legislation that he fears will be harmful to his 
business interests. If we must make an error, I would rather that it be on the 
side of hearing too many witnesses, rather than hearing too few witnesses. 

On June 22, 1956, before leaving for Indiana, I also wrote the following letter 
to Senator Kefauver : 

Hon. Estes KEFAUVER, 
United States Senate, Senate Office Building, 
Washington, D. C. 

DEAR SENATOR KEFAUVER: I am deeply concerned about the matter of fair play 
in the hearings you are conducting on §. 111, 8. 780 and related bills. As you 
know, I feel that fair play in the matters of Senate committee hearings is most 
important. In 1948, I was chairman of a committee that conducted hearings on 
this subject. I repeatedly publicly said that we would hear every witness who 
wanted to be heard on the subject. I personally heard the testimony of more than 
100 witnesses that year. Again in our FHA investigation in 1954, I repeatedly 
said we would hear every witness who wanted to be heard, and did so. This is so 
fundamental to fair play in Senate hearings that I do not think any contrary 
argument can be heard. 

These bills have been pending before your committee for 18 months, yet hear- 
ings did not start until yesterday. The Judiciary Committee has never held any 
hearings on any of these bills at any time. Certainly it is not the fault of any of 
the witnesses that hearings were not held at some earlier date. 

Senator, I am alarmed at the many calls I have had in the last 24 hours from 
people protesting to me that these bills were being railroaded through the sub- 
committee. I am told that witnesses are being asked merely to file statements, 
and not to bother to appear. My own staff has been told to tell my constituents 
merely to file statements. I have about a dozen Indiana people who want to be 
heard, 

I assume I have your assurance that every witness who wishes to testify either 
in support of, or in opposition to, my bill (S. 780) will be heard. 

As requested in my letter of May 25 and in my conversations with both the 
chairman and the staff, I will testify on my bill. Yesterday, the committee staff 
called and asked that I testify June 28. That is the day of the meeting of the 
Indiana State Republican convention, before which I am a candidate for re- 
nomination. 

I have permission of the Senate to be absent on that day. I therefore cannot 
appear before the subcommittee before Tuesday, July 3, 1956. 

Since this is an antitrust matter, I cannot believe you will want to close these 
hearings without hearing from the Department of Justice and the Federal Trade 
Commission. I ask that they be called to testify on my bill and the related bills. 

Finally, I think you committee should be concerned with the public interest. 
You are hearing some businessmen, but the public should also be considered. 
Listed below are 20 university professors, each of whom is an expect in this field. 
I ask that you invite some of them, at least 4 or 5 of them, to testify on these 
bills. They are: 

1. Dean Eugene V. Rostow, Yale Law School. 


») 


~. Professor Clair Wilcox, professor of political economy, Swarthmore College. 
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3. Professor Richard B. Heflebower, professor of economics, Northwestern 
Univerisity. 
. Professor Jesse W. Markham, associate professor of economics, Princeton 
University. 
5. Professor Clare E. Griffin, professor of business economics, University of 
Michigan. 
. Professor Carl Kaysen, assistant professor of economics, Harvard University, 
. Dean Edward P. Levi, University of Chicago Law School. 
8. Prof. Morris Adelman, Massachusetts Institute of Technology. 
. Prof. Glen E. Weston, George Washington University Law School. 
. Prof. Richard 8S. Kelley, Creighton University Law School. 
. Prof. Edmund P. Learned, Harvard School of Business. 
2. Prof. Sumner Slichter, Harvard University. 
. Dean Ewald T. Grether, School of Marketing at either University of Cali 
fornia or Southern California. 
. Prof. James A. Rahl, Northwestern University Law School. 
5. Prof. Kenneth S. Carlston, professor of law, University of [linois. 
. Prof. Donald T. Trautman, assistant professor of law, Harvard Law School. 
. Prof. Ralph Cassidy, director, Bureau of Business and Economic Research, 
University of California. 
. Prof. Milton Handler, Columbia University. 
9. Prof. David McCord Wright, University of Virginia Law School. 
. Prof. Arthur R. Burns, Chairman of the President’s Council of Economie 
Advisors, formerly professor of economics, Columbia University. 


I am confident you and your committee will want to be fair about this matter, 
and remain confident you will give the seores of citizens who want to be heard 
on this legislation the opportunity to do so. I am sending a copy of this letter 
to each member of the Committee on the Judiciary. 

Senator Kefauver’s reply of June 28 said in part: 

“As to the calling of university professors as suggested in your letter, I believe 
that the opinions of those professors have been pretty well reflected in the hear- 
ings both in the Senate and the House on this same general subject matter.” 

As far as I know none of these professors has ever testified on any of these 
bills. Three or four of them have testified on the general subject and their 
testimony would indicate that they would favor the Capehart bill and oppose 
the Kefauver bill. I do not know how the others would testify, but I assume 
the Senator is willing to concede that they would all testify in favor of a vig- 
orously competitive economy and support the Capehart bill. 

Senator Kefauver’s letter of June 28 is also in part: 

“T certainly will make every effort to assure that all points of view are heard 
and that witnesses receive fair play in our hearings on these pending bills, and 
I am sure if you will examine the points of view represented by the witnesses 
we have heard to date and those contemplated for the rest of the week, you will 
realize that the subcommittee is endeavoring to have all points of view of the 
various segments of the economy represented by fair and adequate testimony.” 

I have examined the record and I am pleased to say it reflects exactly what 
the Senator said it would show. He has been able to get something of both 
viewpoints into the record in a very short period of time. My concern is that 
I do not think that legislation so vitally affecting the whole economy can be 
adequately considered in 5 days of hearings. 

I note from the record that the Senator has, or will, ask trade associations on 
both sides of the bill to file copies of the letters, bulletins or telegrams each sent 
to its members. I assume the record of these hearings will be kept open for 
those documents. When the subcommittee votes on these bills, it should be 
interesting to compare its mail with the literature tha has been sent out by the 
trade associations. 

I assume that there must be a limit to the number of witnesses that can be 
heard on any piece of legislation. Certainly a mere willingness to produce 
witnesses before a congressional committee should not delay unduly legislation. 
There must be a balancing of the equities between permitting unnecessary delay 
of congressional hearings by calling endless numbers of witnesses and denying 
people the opportunity to be heard by their Congress before it acts on legislation 
affecting them. 

The bills before you affect the distribution of steel, paper, cement, chemicals, 
salt, sugar, fiber boxes, gasoline, rubber, repair parts, and countless other com- 
modities. The bills affect wholesalers, retailers, and manufacturers. They cut 
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across our Whole economy. Can we say that 5 days of hearings, called on 24 
hours’ notice, is an adequate opportunity for American industry to be heard 
on such Vital legislation, when it is proposed to close these hearings with literally 
a bushel basket full of telegrams and letters from citizens, asking to be heard 
pefore this subcommittee, who have not even had a reply to their requests. I 
hope that before you close this record you will include in the hearings a full list 
of those who asked to be heard on each side. 

I am not now talking about the merits of the bill. This discussion goes to the 
basic fairness of a congressional hearing. Fair play in legislative process is as 
vital as fair play in any other phase of our political and economic life. I learned 
shortly after 1 came to the Senate that my votes on important bills could not 
please all of the people interested in the legislation. But I have conscientiously 
sought to listen to the views of all people having a point of view on the subject 
before I voted. 

S. 780 DRAFTED BY ANTITRUST AGENCIES 


S. 780 is verbatim the bill transmitted to me on May 25, 1954, by the 
Director of the Bureau of the Budget. At the request of the President, the 
Bureau of the Budget, the Federal Trade Commission, the Department of Justice, 
and others had redrafted a bill previously introduced by me. That letter of 
transmittal, which you will note states that the revised bill which is 8. 780 is 
in accord with the program of the President, is as follows: 

“My Dear SENATOR CAPEHART: In accordance with a request by the President, 
the Bureau of the Budget has worked with your representatives and represent- 
atives of the interested Federal agencies in preparing certain suggestions for 
changes in 8. 1377, ‘to define the application of the Clayton and Federal Trade 
Commission Acts to certain pricing practices.’ There is attached a draft bill 
based on 8. 1377, but incorporating the changes agreed upon by you, us, and the 
Chairman of the Federal Trade Commission, the Assistant Attorney General in 
charge of the Antitrust Division, and the representatives of the Secretary of 
Commerce and the Council of Economic Advisers. An explanation for these 
changes also is attached. 

“I am authorized to inform you that enactment of the draft bill would be in 
accordance with the program of the President.” 

That letter and its enclosures may be found in the Congressional Record for 
June 22, 1954, at page 8108. While I am the sponsor of S. 780, the bill was 
drafted by the antitrust agencies in cooperation with the White House, and is 
patterned on §8. 719, introduced by Senator McCarran and passed by the Senate in 
the 82d Congress. 

Beginning in the Truman administration, and continuing in the Eisenhower 
administration, the Kefauver proposal has been opposed, and the Capehart pro- 
posal has been approved, by the White House, the Department of Justice, the 
Department of Commerce, and the President’s Council of Economic Advisers. 
In both administrations the Federal Trade Commission has at times supported 
the Kefauver proposal and at other times supported the Capehart proposal, 
generally by closely divided votes. It is thus difficult for anyone to know really 
what has been, is, or will be tomorrow, the position of the Federal Trade Com- 
mission. 

SPONSORSHIP OF 8. 11 


Prior to the introduction of S. 11, on November 26, 1954, Senator Kefauver 
wrote me, and I assume the other Members of the Senate, expressing the hope 
that I would see fit to join him in cosponsoring that bill. His letter is in part: 
“The proposed bill has the unanimous support of all organized independent and 
small businesses throughout the United States.” 

The hearings show, however, that a poll taken among the independent small- 
business refiners of the United States showed that not one of the small refiners 
favored this bill. Testimony for the National Oil Jobbers Council, composed 
of small-business men who are jobbers of gasoline, shows that their members 
throughout the country are vigorously opposed to this legislation. 

Testimony of small fiber box manufacturers before this committee, through 
their trade association, shows that they are opposed to the legislation. 

The testimony for an association of lumber dealers in the Northwest, with 
more than 2,000 lumber dealer members, is that they are opposed to this bill. 

A statement for the National Association of Retail Lumber Dealers, mailed 
to me and I assume to the committee, opposes the bill. Small independent parts 
jobbers are against the bill. 


79800—_56——41 
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I do not know how many more small-business men and small-business organiza- 
tions would have appeared in opposition to the bill had they been given the 
opportunity to do so. The fact is that a great many small-business men are 
shown to be bitterly opposed to that bill, and unknown numbers of them have 
not had the opportunity to make known their views to the Senate. 

On December 31, 1954, Senator Kefauver wrote me a second letter, again ex- 
pressing the hope that I would join him as cosponsor of that bill. I assume a 
similar letter was again sent to the other Members of the Senate. That letter is 
in part: “The amendment strengthens the act by providing in substance that 
good faith is not a perfect defense to price discrimination in instances in which 
the result will materially lessen competition.” 

While the letter referred to instances in which the result will materially 
lessen competition, the language of the bill is where the effect may be to sub- 
stantially lessen competition. The difference between “may” and “will” is a very 
great difference. The hearings here last week have shown that any competitive 
conduct May lessen competition, but the letter said the pending bill applied 
only to cenduct that will lessen competition. 

Further, the letter said that the act would be amended to provide that good 
faith would not be a perfect defense to price discrimination. But the bill has 
nothing to do with good faith alone as a defense to price discriminaton, it 
applies to the good faith meeting of a lower price which a competitor is already 
lawfully offering to the customer. 


PURPOSE OF LEGISLATION 


Broadly speaking, the Capehart bill (S. 780) is to permit a seller to meet a 
price which his competitor is lawfully offering to his customer, while the 
Kefauver bill (S. 11) is for the purpose of denying, or at least restricting, that 
right. 

Of course, you know as well as I do that antitrust enforcement always steps 
on the toes of some businessmen. Almost never do businessmen admit that 
they have conspired to fix prices, that they have attempted a monopoly, or that 
they have otherwise deprived the consumer of the competition that is so basic 
to our free-enterprise competitive system. 

Whenever businessmen have been sued by an Attorney General for violating 
our antitrust laws, they generally have some reason or reasons to excuse their 
conduct, to protest their innocence of wrongdoing, or otherwise to be outraged 
at the Attorney General for bringing suit against them. Sometimes their com- 
plaints are well-founded, more often they are not. 

Having been a businessman all my life, and a salesman for most of it, I know 
the important part that competition plays in this great free-enterprise system 
of ours. I agree with the Supreme Court when it said in the Standard Oil 
Company of Indiana case (340 U. S. 281) that by the antitrust laws Congress 
sought to protect competition and to prohibit monopoly. Our antitrust laws 
must permit every seller to compete for the business of any buyer whom he 
thinks he may sell at a profit. And we must guarantee every buyer the greatest 
possible number of sellers competing for his business. This is basic in a com- 
petitive economy. 

For that reason, I was greatly disturbed by a rule of law that received wide 
publicity in the late forties and was interpreted by many to deny a manufacturer 
or other seller the right to meet a lower price which a competitor was offering 
to his customer. The impact of this situation is particularly applicable in the 
sale of basic commodities where freight is an important factor in the delivered 
cost. 

A seller frequently is required to absorb a part or even all of the cost of trans- 
portation to be able to compete for business in a distant market whenever the 
buyer is located close to the plant of a competitor. 

When a manufacturer has a competitor who is lawfully offering a lower deliv- 
ered price to the customer, because the competitor has a lower transportation 
cost on shipments to that buyer, I can see no basis whatever on which to deny 
that manufacturer the right in good faith to meet that lower price. 

There are Many small manufacturers in Gary, South Bend, Indianapolis, 
Evansville, and in other parts of my State, as well as throughout the Nation, 
who operate but one factory and who cannot sell the entire capacity of that 
plant within their local community. I vigorously support the right of those 
businessmen, or any other businessman in these free United States, to sell their 
goods in Maine, in California, in Florida, or in Washington State, and at all 
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points in between. Anyone who has done any selling knows that his ability 
to sell goods in a distant market requires that he be permitted to meet a lower 
price at which competitors in that market may be offering like commodities to 
prospective customers. 

Anv other rule of law ignores the fact that we are one Nation—and a vigor- 
ously competitive Nation. We are trying to promote more trade, not only within 
the United States but also throughout the world; but in this matter there are 
people who wan to turn the clock back and to establish trade barriers among the 
different regions of the United States. 

I have been deeply concerned about increasing trade between the United States 
and South and Central America. I want to see more trade, not less trade, among 
the nations of the world. I want to create more jobs both at home and abroad 
by selling more goods to more people and increasing purchasing power. It is, 
therefore, particularly disturbing to find that we must even fight at home for 
the right to permit continued trade by our own businessmen with other sections 
of our own country. And make no mistake about it, no businessman can sell his 
goods in any market in which he cannot meet the price that a competitor is law- 
fully offering to customers in that market. 

What reason is there ever to deny a businessman the right to meet, in good 
faith, a lower price which his competitor is lawfully offering to customers for 
comparable goods, 

It is a source of deep regret to me that this problem is so frequently misunder- 
stood. All too frequently misinformation and complete misstatements of fact 
are made about the nature and the purpose of my bill. It is just as simple as 
this: My bill would permit a seller to meet a lower price which his competitor is 
lawfully offering to the customer, when he does so in good faith competition. A 
seller is not in good faith if he knows, or should have known, that the competi- 
tor’s price is unlawful, or if he is participating in a conspiracy or collusive action, 
and the burden of proving his good faith is on the seller. That is all there is 
to the bill. 

Much has been said, and even more has been written, about the effect of this 
legislation on small business. I have no doubt whatever that this bill is very 
much in the interests of small business. This conviction comes primarily from 
the hundreds of businessmen who have personally discussed this subject with me 
during the past 8 years. 

The small manufacturer plays an important part in our economic role. His 
company is generally a principal source of income for the families of many small 
communities. While I would not propose giving economic crutches to any small 
manufacturers, I do oppose further restraining him in his already difficult com- 
petitive contest with his larger, multiplant competitors by denying him the op- 
portunity to sell in distant markets. Most large manufacturers have several 
factories at strategic locations which permit them to market over a large area by 
shipping from the most desirably. located plant. The large manufacturers may 
also compel dealers to handle their product by intensive advertising campaigns 
that create consumer demand for their goods. 

Small manufacturers, however, cannot stay in the competitive contest unless 
they make a good product and are able to merchandise it at competitive prices. 
Frequently a small manufacturer cannot obtain needed business without redue- 
ing his price to meet a lower price already available to a customer from a 
competitor, The small manufacturer cannot build a new plant near the customer, 
nor can he get the consumer to demand his product through a large advertising 
campaign. He must meet the price or lose the business. 

To say that he may meet that competitor’s lower price by reducing his price 
to all his customers is frequently meaningless. To tell a seller who is required 
fo meet a lower price to retain 10 percent of his business, that he must also 
reduce his price on the other 90 percent of his business, is not much of a competi- 
tive aid. In general, it will mean that he cannot reduce his price to anyone. 
And that 10 percent of his business may be the margin between profit and loss, 


because when he is forced to give up that business his unit costs on all his 
production may rise materially. 


THE HISTORY OF THIS LEGISLATION 


This legislation goes back to 1948 when businessmen all over the country 
expressed fears that radical interpretations of the laws relating to prices might 
turn industry inside out. There were many who felt that it would no longer be 
possible for factories in one part of the country to distribute their goods in 
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other areas. There were some who talked of the Balkanization of the United 
States. Such a program would have resulted in increased concentration of in- 
dustrial facilities in the large consuming centers and have retarded the growth 
of rural and lightly settled areas. Businessmen everywhere were opposed to that 
philosophy. With the help of Senator Wherry, Johnson, Bricker, O’Mahoney, 
Myers, O'Conor, and others, I believe public opinion succeeded in straightening 
out the Federal Trade Commission. 

In 1949 the distinguished Senator from Wyoming, Mr. O’Mahoney, intro- 
duced a bill to clarify this confusion. Sections 1 and 38 of his bill, as intro 
duced, were substantially similar to S. 780 now before this committee. Section 
3 of that bill was exactly opposite to §. 11. 

On the floor of the Senate, Senator Kefauver offered an amendment to the 
O’Mahoney bill which was substantially S. 11. The amendment was adopted 
without debate, and I fear, without an immediate, full understanding of its 
implications. I learned long ago that this is a tricky field in which words can 
frequently have several meanings. 

When the bill came before the House Committee on the Judiciary, the Depart- 
ment of Justice, under Attorney General Tom C. Clark, vigorously opposed the 
Kefauver amendment. 

On June 8, 1949, before the House Judiciary Committee, Assistant Attorney 
General Herbert A. Bergson, testified : 

“First, we would recommend deletion of the parenthetical phrases in sections 
2 and 3, the so-called Kefauver amendment.” 

Congressman Walter then asked Mr. Bergson: 

“In other words, you feel that if this language remains in the bill, people 
against whom complaints have been filed would be deprived of a legitimate 
defense.” 

Assistant Attorney General Bergson replied: 

“Well, certainly a legitimate defense would be substantially weakened, we 
think. 

“Insertion of this phrase in the bill has the effect of retaining the rule of 
Standard Oil Co. v. Federal Trade Commission (173 F. 2d 210) a decision by the 
Court of Appeals for the Seventh Circuit which held that good faith competi- 
tion is not a defense where the effect would be to lessen competition. While we 
recognize the competitive problem which arises when one purchaser obtains ad- 
vantages denied to other purchasers, we do not believe the solution to this 
problem lies in denying to sellers the opportunity to make sales in good faith 
competition with other sellers.” 

The Federal Trade Commission was asked its views, in 1949, about the 
Kefauver amendment. On June 9, 1949, the Federal Trade Commission wrote the 
House Judiciary Committee: 

“* * * Without the Kefauver amendments, the bill would make good faith in 
such a discrimination a complete defense to a charge under section 2 (a) of 
the Clayton Act. The intent of the amendments is to provide that good faith 
in meeting the equally low price of a competitor is not a complete defense if the 
discrimination substantially lessens competition. 

“* * * if good faith in meeting competition is not to be a complete defense, a 
seller who competes vigorously by reducing his prices where he encounters 
lower prices is exposed to the risk that he may thereby be violating the law, and 
he can avoid such risk only by caution and hesitancy in making price reductions. 
To refuse to make the good faith meeting of competition a complete defense 
necessarily involves the risk of impairing the vigor of competition among sellers. 
The Council of Economic Advisors apparently had this risk in mind in its report 
to the President in December 1948, in which it referred to the tendency of the 
law of price discrimination to lead to ‘soft’ competition. 

“On June 7 representatives of the Commission informed you that all of the 
Commissioners believe that on balance it would be preferable to make the 
good-faith meeting of competition a complete defense. * * *” 

The House Judiciary Committee struck the Kefauver amendment from the 
bill. The Deputy Attorney General on June 27, 1949, then wrote the chairman 
of the Rules Committee: 

“* * * While the bill, as passed by the Senate, contained certain provisions 
which we thought ought to be changed, these changes have now been incorporated 
into the bill now before your committee. * * * Inasmuch as all three of the 
foregoing recommendations were adopted, we have no objections to the enact- 
ment of 8. 1008 in the form presently before your committee.” 
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On June 28, 1949, the Executive Office of President Truman, the Bureau of the 
Budget, wrote the chairman of the Rules Committee: 

“Upon the basis of analysis of the legislation and of advice received from the 
Department of Justice and the Federal Trade Commission, you are hereby ad- 
vised that enactment of this legislation as reported by the House Judiciary 
Committee would be in accord with the program of the President.” 

The President’s Council of Economic Advisers vigorously supported the 211, 
without the Kefauver amendment. One of its members testified before the 
House Judiciary Committee in vigorous support of the right of a seller to meet 
the equally low price of a competitor. 

When the bill reached the floor of the House—and I am now talking about 
the O’Mahoney bill which is exactly opposite to S. 11, with Senator Kefauver’s 
amendment similar to 8. 11 having been eliminated in committee—the following 
colloquy occurred between Majority Leader John McCormack (Democrat of 
Massachusetts) and chairman of the House Judiciary Committtee, Emanuel Celler 
(Democrat of New York): 

“Mr. McCormack. It is my understanding—in fact I saw a letter sent to the 
chairman of the Committee on Rules, which was signed by Peyton Ford, assistant 
to the Attorney General, unreservedly endorsing the bill as reported out of the 
House Committee on the Judiciary. 

“Mr. CeLtter. That is correct; and I will go further and say that Dr. Clark, 
representing the President’s Council of Economic Advisers, came out in favor 
of this bill. 

“Mr. McCorMack. May I say further in addition to that, the latter part of 
June I wrote to the White House seeking information on this subject. I have 
in my hand a letter dated June 28, signed by Charles S. Murphy, which states 
in relation to 8S. 1008, the O’Mahoney bill relating to basing point: 

“We have been checking on this matter down here. The Bureau of the 
Budget is advising Congressman Sabath today that the bill as reported from 
the Committee on the Judiciary is in accord with the program of the President.’ 

“So what we have is the Department of Justice recommending the passage of 
the bill, and we also have the fact that the White House also favors the passage 
of the bill as reported out of the House Committee on the Judiciary. 

“Mr. CeLter. Plus the Federal Trade Commission. 

“Mr. McCorMack. Plus the Federal Trade Commission.” 

(See Congressional Record July 6, 1949, p. 9164.) 

Senator O’Mahoney spoke on the Senate floor, during debate on the conference 
report, against the Kefauver amendment to his bill. You will recall that Sen- 
ator O’Mahoney’s bill would have clarified the law to be exactly what the Su- 
preme Court later held was already the existing law. Speaking on the Kefauver 
amendment to change that bill in the same way that 8S. 11 would now change 
existing law, Senator O’Mahoney said: 

“But with respect to section 3, when one reads section 2 (b) of the Clayton 
Act, which is a part of the Robinson-Patman Act, and when one reads the amend- 
ment to it in section 3, one finds that as the bill passed the Senate, by the adop- 
tion of the amendment ‘(other than a discrimination which will substantially 
lessen competition) ,’ it went further than the Robinson-Patman Act and resulted 
in saying, ‘while a good-faith discrimination may be rebutted or it may be justi- 
fied, it may not be.’ In other words, they said, ‘Yes or no.’ The conferees were 
confronted with that problem. The section would have been completely in- 
capable of construction. So the conferees did an intelligent piece of work. 
They removed the ambiguity by changing the position of the amendment designed 
to maintain the antitrust laws. They placed the amendment at the end. So now 
we have exactly the situation with respect to price discrimination that we had 
before. * * * 

“But with respect to good faith discrimination in prices, I felt, and so accepted 
what the conferees did, that we should not write into the law any language that 
would increase the confusion. 

“It must be borne in mind, Mr. President—and I say this to the Senator from 
Michigan—that there has long been a controversy as to whether or not the anti- 
trust laws should protect what is known as soft competition. There is a differ- 
ence between hard competition and soft competition. This can be explained by 
a reference to the Miller-Tydings Act which was sponsored by the retail drug- 
gists. The retail druggists organized for the amendment of the antitrust law 
so as to make lawful resale price maintenance which before that time was not 
lawful. I received a letter from one of the officials of the National Retail Drug- 
gists saying, ‘Why, Senator, you surprise us. You have been a lifelong defender 
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of the antitrust laws, and now you are undertaking to pull the foundation from 
under us,’ But that is precisely what the druggists did when they wanted to 
have resale price mainenance so that they could have soft competition, * * * 

“I assure the Senator, on the basis of all the attention I have given to the 
antitrust laws over a long period of time, that in my judgment, for whatever jt 
may be worth, no small business in the United States need fear the adoption of 
this conference report; but, more than that, it will be beneficial to small busi. 
nesses all over the United States and it will create the possibility for new 
competition with big business.” 

The conference report had adopted a compromise version of the Kefauver 
amendment (and the Carroll amendment in the House). With that amendment 
to the O’Mahoney bill, the legislation was passed by the Congress. 

President Truman, having approved the bill without the Kefauver amend- 
ment, vetoed the bill with that compromise amendment init. His veto message 
expressed approval of the purposes of Senator O’Mahoney’s bill. The basis for 
the President’s veto was expressed in these words: 

“It is obviously desirable for laws to be as clear as possible. After careful 
study, however, I am convinced that the bill would not achieve the clarification 
which is desired. Instead, through the introduction of new and uncertain legal 
terminology, and through its confusing legislative history, the bill would ob- 
scure rather than clarify the law. As a result, it would make it more difficult 
for businessmen, administrative agencies, and the courts to understand and 
apply the legal safeguards against monopoly and unfair competition.” (S. Doe. 
No. 184, 81st Cong.) 

The O'Mahoney bill, substantially the same as my bill and exactly opposite 
to the Kefauver bill, had the full support of the White House, the Department of 
Justice, the Federal Trade Commission, the President’s Council of Economie Ad- 
visors, and Secretary of Commerce Charles Sawyer. It was vetoed by President 
Truman because of the language included as a result of a compromise version of 
the Kefauver amendment to which the Department of Justice had objected. 

In 1951, after the Supreme Court decision in the Standard Oil case, the late 
distinguished former chairman of this committee, Pat McCarran, introduced a 
bill, of which I was a cosponsor, that was similar to the O’Mahoney bill and also 
exactly opposite to S.11. Much of the language in the pending 8. 780 originated in 
S. 719. Senator McCarran on January 17, 1951, said on the floor of the Senate: 

“Mr, President, I do not wish to take the time of the Senate to discuss in any 
great detail the opinion of the Court in the Standard Oil case, but since I am 
referring to it at all, I believe it is only right I should express here by opinion 
that this is a well-seasoned decision, a well-written decision, a sound and salu- 
tary decision from all standpoints. We would expect no less from our former 
colleague, Mr. Justice Burton. We learned, while he was yet among us, to have 
the highest regard for the clarity of his mind and the depth of his legal knowl- 
edge; and his record on the Supreme Court bench has added new luster to his 
reputation. * * * 

“This decision of the Court, and the minority opinion, serve to bring very 
sharply into focus the basic policy question which was at the heart of all the con- 
troversy over the so-called basing-point pricing legislation. The Court—that is, 
the majority of the Court, in the decision delivered by Mr. Justice Burton—takes 
the same position taken by those of us who supported the bill 8. 1008 in the 80th 
Congress, and phrases that position, I think, more clearly perhaps than any 
of us did here on the Senate floor. The Court says: 

“Tt is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor 
* * * | There is, on the other hand, plain language and established practice which 
permits a seller, through section 2 (b), to retain a customer by realistically meet- 
ing in good faith the price offered to that customer, without necessarily changing 
the seller’s price to its other customers.’ ”’ 

This committee, with only two dissenting votes, favorably reported the Mc- 
Carran bill. Senator Kefauver for himself and one other member no longer 
on the committee filed minority views. This committee's report, by Senator 
Herbert O’Coner, of Maryland, is in part: 

“We concur with the view of the Supreme Court in the Standard Oil case * * *. 

“Attention is also directed to the Court’s assertion that the plain language 
of the statute and established practice permits a seller ‘to retain a customer 
by realistically meeting in good faith the price offered to that customer without 
necessarily changing the seller’s price to its other customers.’ The Supreme 
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Court, in the Standard Oil case, has construed the Robinson-Patman Act as 
having been intended by Congress to preserve active competition, and found 
that the statute did not prohibit a seller from engaging in active good-faith com- 
petition merely because the beneficiaries of a seller's price reductions ‘may 
derive a competitive advantage.’ 

“* * * The view of the minority was that the Congress had intended to 
weaken competition’ by prohibiting price discriminations which adversely af- 
fected competition at the resale level. As Senator Johnson of Colorado pointed 
vut at the time this bill was introduced: 

“‘'The Supreme Court minority—who sustained the Commission’s view— 
admitted that- 

“*“Nondiseriminatory pricing tends to weaken competition in that a seller 
while otherwise maintaining his prices, cannot meet his antagonist’s price to 
get a single order or customer.” 

“The Court minority did not say that that was a good thing, they merely 
argued that weakening competition in this manner was the intention of the 
Congress. 

“*T am indeed pleased, however, that the majority of the Court did not 
attribute to the Congress a policy which would be so destructive of the interests 
of the consumers.’ 

“It may be observed that Justice Reed, in the dissenting opinion, did not 
overlook the substantial disadvantage accruing to the businessman under the 
interpretation of the discrimination proviso in the Robinson-l’atman Act es 
poused by the Federal Trade Commission. So long as a collateral factor— 
pamely, the FTC’s finding with respect to probable effect on competition—is 
permitted to determine whether a seller’s discriminatory sales price is violative 
of the Robinson-Patman Act, or is justified by a competitor’s legal price, the seller 
obviously operates at his peril and, it may be added, under considerable restraint 
so far as price competition is concerned.” 

In 1951, under J. Howard McGrath as Attorney General, the Department of 
Justice wrote the House Judiciary Committee: 

“* * * The Department has always interpreted subsection 2 (b) as permitting 
a defendant to defend conclusively against a charge of price discrimination by 
affirmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor.” 

On November 27, 1953, the Department of Justice, under Attorney General 
Herbert Brownell, Jr., following the course taken by the Department under 
Attorneys General Clark and McGrath, wrote the chairman of this committee 
with respect to the Kefauver bill then pending before this committee: 

“* * * Tt would amend subsection 2 (b) of the Clayton Act to provide that 
the defense of good faith in meeting an equally low price of a competitor shal! 
be a complete defense ‘unless the effect of the discrimination may be substan- 
tially to lessen competition or tend to create a monopoly in any line of commerce.’ 
While the Department recognizes the competitive problems which arise when 
one purchaser obtains advantage denied to other purchasers, the Department 
does not believe the solution of the problem lies in denying sellers the opportu- 
nity to make sales in good faith competition with other sellers and therefore 
does not favor the enactment of this bill.” 

On April 19, 1956, Assistant Attorney General Stanley N. Barnes, in charge 
of the Antitrust Division, testified before the House Judiciary Committee on 
H. R. 11, a bill identical with H. R. 1840 and S. 11. The conclusion of his 
statement is: 

“The effect of Standard of Indiana on price-discrimination cases, despite the 
alarms of its critics, has been precisely nil. Since Standard of Indiana, the 
Commission has issued an order to cease and desist in every case reaching it, in 
which the meeting-competition defense was raised. The good-faith meeting- 
competition defense has not been successful in a single case. 

“Finally, Standard of Indiana merely restated what most people thought the 
law already was. Thus, as early as 1941 the staff of the Federal Trade Commis- 
sion wrote in TNEC monograph (No. 42): 

“*The amended (Robinson-Patman) act now safeguards the right of a seller 
to discriminate in price in good faith to meet an equally low price of a com- 
petitor, but he has the burden of proof on that question. This right is guaran- 
teed by statute and could not be curtailed by any mandate or order of the Com- 
mission, * * * The right of self-defense against competitive price attacks is as 
br v a competitive economy as the right of self-defense against personal 
attack.’ 
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“And the Department of Justice wrote the chairman of this committee op 
July 10, 1951, that 


“«* * * the Department has always interpreted subsection 2 (b) as permitting 
a seller to defend conclusively against a charge of price discrimination by 
affirmatively showing that such discrimination was made in good faith to mee: 
the equally low price of a competitor’ (Rept. No. 2438, 82d Cong., p. 6). 

“Against this background, I urge that Standard of Indiana should stand. And 
hence H. R. 11, I believe should not be enacted.” 


CONCLUSION 


I urge this committee consider both the history of this legislation, the limited 
nature of these hearings, and the impact of these bills on American industry 
before you reach your decision with respect to each of these bills. 

Senator Carpenart. 8. 780 is verbatim the bill transmitted to me on 
May 25, 1954, by the Director of the Bureau of the Budget. At the 
request of the President, the Bureau of the Budget, the F ederal Trade 
Commission, the Department of Justice, and others had redrafted a 
bill previously introduced by me. That letter of transmittal, which 
you will note states that the revised bill which is S. 780 is in accord 
with the program of the President, is as follows: 

My DeraAr SENATOR CAPEHART: In accordance with a request by the President, 
the Bureau of the Budget has worked with your representative and representa- 
tives of the interested Federal agencies in preparing certain suggestions for 
changes in S. 1377, to define the application of the Clayton and Federal Trade 
Commission Acts to certain pricing practices. There is attached a draft bill 
based on S. 1377, but incorporating the changes agreed upon by you, us, and the 
Chairman of the Federal Trade Commission, the Assistant Attorney General in 
Charge of the Antitrust Division, and the representatives of the Secretary of 


Commerce and the Council of Economic Advisers. An explanation for these 
changes also is attached. 


I am authorized to inform you that enactment of the draft bill would be in 
accordance with the program of the President. 

That letter and its enclosures may be found in the Congressional 
Record for June 22, 1954, at page 8108. While I am the sponsor of 
S. 780, the bill was drafted by the antitrust agencies in cooperation 
with the White House, and is patterned on S. 719, introduced by Sena- 
tor McCarran, and passed by the Senate in the 82d Congress. 

Beginning in the Truman administration, and continuing in the 
Eisenhower administration, the Kefauver proposal has been opposed, 
and the Capehart proposed has been approved by the White House, 
the Department of Justice, the Department of Commerce, and the 
President’s Council of Economic i ertenety In both administrations 
the Federal Trade Commission has at times supported the Kefauver 
proposal and at other times supported the Capehart proposal, gen- 
erally by closely divided votes. It is thus difficult for anyone to know 
really what has been, is, or will be tomorrow the position of the Fed- 
eral ‘Trade Commission. 

Now, Mr. Chairman, I just wish to say this, that this matter is not 
all black; neither is it all white. This is a very complicated subject. 
It is a technical subject. It is a subject that, if not properly handled, 
can do great harm to the business interests of America. It is a sub 
ject which, if properly handled, can do great good to the business 
interests of America. There is not any question in my mind but what 
your grocery and your food and your drug people, both retailers and 
wholesalers, need such legislation as the Kefauver bill covers. There 
is no question in my mind but what it ought to be passed, because 
they need it. They very badly need it, in my opinion. 
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Llowever, on the other hand, there are all the little manufacturers 
n the United States. There are all your oil and your chemical indus- 
tries and 101 others whom, in my opinion, this legislation might well 
hurt. 

Now, my observation of this legislation is that the wholesale gro- 
ceries, the retail groceries, the wholesale druggists, and the retail 
druggists are for the Kefauver bill. Practically everyone else is op- 
posed to it. 

(s I said a moment ago, my best judgment is that it will be helpful 
io the retail druggists and the food retailers, but might well prove to 
be very, very, very disastrous to a lot of other industries. 

Cherefore, Mr. ¢ ‘hairman, L would like to olfer an amendment to 
this bill of yours, S. 11, which simply gives the protection that your 
bill does—well, I will read the amendment: 

Change the period at the end of the bill to a semicolon, and add the following: 
except with respect to the sale of food, drugs, confections, and cosmetics for 
human consumption or use without further manufacture, processing, or other 
such alteration, where the effect may be substantially to lessen competition 
between competing purchasers or tend to create a monopoly in any line of 
commerce,” 

Now, what that amendment would do would be to give to those 
des —s in drugs and foods, both retail and wholesale, the protection 
of S. 11. It would leave all other business interests of the United 
States under the existing law. 

Now, gentlemen, I do not believe you are going to be able to get 
this job done with any degree of certainty of not ‘hurting one grou 
even though you may benefit another unless you work out some eh 
plan as I have suggested here. And I want it definitely understood 
that I in no way want to interfere with the passage of this legislation. 
| do not want to delay it for 1 minute. I do want to see us get leg- 
slation that will be helpful rather than harmful. 

| urge that you give serious consideration to this proposal because 
f you do, in my opinion—at least, I would recommend to every Sen- 
ator that he vote for this. I cannot conceive of anybody being 
opposed to it, because those that feel that they will be helped by your 
bill, S. 11—and I think that they will—will be for this; those that are 
opposed to it will remain under the existing law. 

Senator Krravuver. This is, of course, a matter of first impression to 
all of us here on the committee, [am sure. But it is an interesting 
proposal. 

Has any proposal like this ever been suggested before ? 

Senator Carprnarr. To my knowledge, Senator Kefauver, no. I do 
not think so. Maybe so. I do not know. 

But as I said a moment ago, this matter is not all white and it is 
not all black. And the problems are entirely different. The prob- 
lems involved by the retailers, particularly of foods and divaes: are 
entirely different to the manufacturer and that fellow who deals in, 
let us say, steel and cement and lumber and chemicals and a thousand 

and one things where the purchaser or the buyer does not care who 
elves rly made it; he is only neers in one thing, and that is, 
service, price, cost of delivery, " ceter: 

Senator Kerauver. Senator Capehurt: as to that group you are 
talking about, steel and chemicals and lumber and cement, their 
chief fear, which I think is unjustified, is that something about this 
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bill might prevent them from absorbing freight in order to meet the 
price of a distant competitor. And in the House debate, the sponsors 
of the bill there said that this bill did not involve freight absorption, 

I know of no case in the Federal Trade Commission where they 
have claimed an unlawful discrimination by virtue of absorbing 
freight. 

We asked Commissioners Gwynne and Kern if they thought this 
bill would affect freight absorption in any way, that is, if it were 
legal now, whether it would in any way tend to make it less legal, 
Their answer was that they did not think it would. 

That is my opinion. Frankly, I can see how a small manufacturer 
trying to do a nationwide business in order to compete has to be able 
to sell on a delivered basis. I think the distinction may be that cost 
of delivery is not, technically speaking, a part of the price that they 
charge. 

Senator Carenartr. If the Senator will yield; of course, the Supreme 
Court disagrees with that contention. We had that up once. 

Senator Krravver. But anyway, it was our intention to try to make 
clear, as far as I was concerned, at any rate, that this did not involve 
a matter of freight absorption; it would not affect it one way or the 
other. 

There is a great amount of case law that has been built up upon 
freight absorption, and my feeling is that in most of the cases there 
has been some conspiratorial element present, and freight absorption, 
or a freight pricing system, or freight absorption system, where it has 
been used, was on the basis of a conspiratorial feature. 

So if we can make it clear in this legislation, do you not think that 
that would remove the objection of most of the elements that you 
were talking about? 

Senator Capenart. I think anything we can do that will help that 
situation is wonderful. But the thing I am fearful of is this, that we 
will pass legislation here that may from day to day force manu- 
facturers into putting in their own retail stores, because they just 
may not want to fight this sort of legislation, and thereby we will hurt 
the very people we want to help, and that is the little retailer and the 
little wholesaler, because these big fellows—and we are tending toward 
monopolies, anyway—will say: 

“Well, we will just put our own branch in,” your big fellows will. 
“Then we will eliminate the possibility of price discrimination among 
our wholesalers.” 

Then they will say: “The next step is that we put in all our retail 
stores.” 

They are doing that now. Take my hometown of Washington, 
Ind. I hardly recognize it any more, because I walk up and down the 
street and practically every store is a chainstore. And when they 
do that, then, they have no problems with such legislation as we are 
talking about here. 

I am not saying that this legislation is not desirable and necessary, 
but I am saying that we may well be playing into the hands of the 
monopolies and the big fellows in trying here now to assist the little 
fellow, and that is why I say it is not all black and it is not all white, 
and that maybe a good compromise, if you can see fit to do it, would 
be the suggestion that I have made here, because I have been in the 
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manufacturing business as a salesman and in business all my adult life, 
and I just know the problems. 

Now, I am not a lawyer. You gentlemen, I think are, most of you 
if not all of you, and you would be better qualified than I to draw up 
the legal phases of the proper way to do this. But I have had a lot 
of experience in the business end of it, and I think you will agree, 
all of you, that generally speaking, all your drug, cosmetic, and 
your food people, your retailers, grocery stores and wholesalers, are 
for this legislation, and practically every other class of business in 
\inerica is opposed to it. 

Now, that does not necessarily make it right on both sides, but 
nevertheless that is about the division at the moment. And I would 
like to help both to do the right thing, because I certainly want to elim- 
inate the idea or the policy of a manufacturer selling one merchant on 
one corner at one price and the other merchant on the other corner 
at another price, because, as you possibly know, I am one of the strong- 
est advocates of fair-trade practice in the United States. 

| think you have chaos in the United States when you eliminate 
the fair trade practice acts, because I think the poor consuming public 
will really get a trimming once you permit—I do not know how 
many retailers there are in the United States—but once you permit 
thousands and tens of thousands of people to set their own prices, 
where nobody knows what the price is when he goes into the store, and 
they will sell to one fellow at that price and another one at that 
price and a fellow that comes in the next day at another price. 

{ think you will have nothing but chaos in the United States when 
you get into that situation, just as you may be getting into a situa- 
tion here. 

You are to be congratulated on trying to help solve this problem, 
because it is bad in certain directions and possibly good in others, and 
we are trying to legislate here now on retailing, wholesaling, for the 
big fellow, for the little fellow, and for all classes of business, and 
there is just a question in my mind as to whether you can do it or not, 
and do it successfully. 

Senator Kerauver. Senator Capehart, before I ask the members 
of the committee to ask any questions, the first part of your state- 
ment seems to be devoted largely to wanting a whole lot of witnesses 
to testify and have a full hearing in connection with this matter. 

[ would like to call your attention to the fact, as I am sure you 
know, that part of the time while you have necessarily been away from 
Washington out to your State, this committee has held hearings morn- 
ing and afternoon, often until very, very late, to try to give a good 
cross-section of people affected, and with an opinion about this leg- 
islation, a chance to be heard. And I hope that what we have done 
meets your suggestions. 

_ Senator Carenartr. My only criticism was that the legislation was 
introduced about 18 months ago, and here we are holding hearings 
at the tail end of the session. 

But I want to say this, that you have heard a lot of witnesses, and 
[ certainly have no complaint at all. But I do think that in a matter 
that is as widespread and as broad and will affect as many people as 
this sort of legislation does, we ought to go awfully carefully, not- 
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withstanding the fact that your legislation has merit to it. I concede 
that. AsTI said, it is neither all white nor all black. 

But let us be very very careful, because, you know, it is awfully 
easy in government to jump into something and then it is awfully 
hard to correct it after you have made a mistake. 

I am not saying that you are going to make a mistake. 

Senator Keravuver. I just want to be clear that you are satisfied 
that we have had good hearings. 

Senator Carenart. Yes. I have no complaint. I think you have 
heard a lot of witnesses. I would like it better if we could have held 
these hearings 4 or 5 months ago, then we would not be under quite 
as much pressure as we are now at the tail end of a session. 

Senator Kerauver. Of course, you are aware that this committee 
in hearing testimony on the Attorney General’s report and other 
aspects, and distribution practices, months ago, a long time ago, has 
heard a great many witnesses on this very subject. 

Senator Capenart, Yes. I think we have over the years; yes, sir. 

Senator Keravuver, And I think that the issues are pretty well un- 
derstood. 

Senator Lanoer. Frankly, Mr. Chairman, I doubt if any subcom- 
mittee has had more hearings than the Antimonopoly Subcommittee. 
There have been times when Senator O’Mahoney, Senator Kefauver, 
Senator Dirksen, and myself have been here at the same time. 

Senator Kerauver. That is true. Then in addition to that, of 
course, the House and the Senate Small Business Committees have 
held very lengthy hearings on the whole subject. 

Senator CareHart. We started back in 1948, as you will remember. 
We have been holding hearings on this. It is a hard problem to an- 
swer. It is not easy. It is a hard thing to legislate in one piece of 
legislation covering every business in the United States, which this 
does, because it covers the retailers, the wholesalers, and the manufac- 
turers of every known item, and it includes your exporters and import- 
ers, and itisnoteasy. It is very, very hard. 

For that reason, I hope we do not make a mistake on it. And I 
would urge that you accept my amendment giving this protection to 
the druggists and the food merchants, and then those that feel that 
they are going to be hurt by this legislation, leave them under existing 
law. 


Now, next year, if we find that it is not working, we certainly can 
correct it. 

Senator Kerauver. We have also other segments of our economy 
who have testified in favor of this bill. 

Senator CareHart. Oh, yes. 

Senator Kerauver. The retail gasoline dealers and service-station 
operators, and a segment of the wholesalers of automobile parts. 

Senator Lancer. And meat. 

Senator Kerauver. And meat. 

Senator Carenart. I find in my State that the retail gasoline people 
are divided on this subject, but the wholesale gasoline dealers, of 
course, are all opposed. 

Senator Krerauver. Now, we have had no retail gasoline dealers 
that I know of who expressed opposition except the so-called jobber 
retailers, some of whom have testified here. 
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Senator Carenart. Mr. Chairman, might I put in the record a letter 
[| received from Mr. Russel Williams, of Indianapolis, that was just 
handed to me ¢ 

Senator Kerauver. Yes, indeed. Let it be made a part of the 
record. 

Senator CapeHart. Thank you, very very much. 

(The letter above referred to is as follows :) 


GASETERIA, ING., 
Indianapolis, Ind., July 3, 1956. 

DeAR Homer: Just received over the phone, Senator Kefauver’s statements 
regarding S. 11. He says that the bill is aimed at the jobber and recommends 
that we get out of the business. 

Please read these quotes carefully and you will see why this bill has got to be 
defeated if the 20,000 jobbers in the United States are to remain in business. 
We will greatly appreciate your help. 

In speaking to a jobber witness (Mr. Jacob A. Citrin) Senator Kefauver stated, 
“You are the one that the bill is supposed to hurt because it is supposed to try to 
prevent you from retailing as a jobber” (transcript p. 678, Ward & Paul). 

Senator Kefauver further stated to Citrin, “You gasoline people, if that is 
what you classify yourself as, cannot have your cake and eat it, too. You cannot 
be a jobber and run retail service stations, and at the same time expect to have 
other retail customers, who are in a position to stay in business” (transcript p. 
690). 

Senator Kefauver also said “I would suggest when you are a jobber that you 
get out of the retail business and sell to all of your customers at the same price 
and that you not get into retail business and unfairly compete with your own 
retail customers” (transcript, p. 691). 

Sincerely, 
Russet S. WILLiAMs. 


GASETERIA, ING., 


Indianapolis, Ind., July 8, 1956. 
Senator Homer E. CAPEHART, 


Senate Office Building, Washington, D. C. 


Dear SENATOR CAPEHART: The Senate Judiciary Committee has before it a bill 
known as §. 11 that would nullify the decision in the famous Standard Oil Com- 
pany of Indiana case. This bill on its face appears to be designed to help the 
small-business man. It is quite possible that it might be used to help some 
small-business men. Unfortunately, it would immediately destroy many inde- 
pendent gasoline and oil jobbers throughout this Nation and it certainly would 
destroy my company. 

Most people have been led to believe that the bill would strike against the 
major oil companies since it would repudiate the decision in the Standard case. 
You would possibly be interested to know that the editors of the Harvard Law 
Review in discussing the Standard case stated that under the Commission 
(FTC) order “the jobber will suffer most.” The editors further stated “He (the 
jobber) will either be eliminated from the distribution process by his supplier or 
suffer a limitation of his freedom of action through some form of resale price 
maintenance. This result would seem anomalous since the statute was designed 
to protect small businesses, and especially middlemen.” 

Had the position taken by the FTC in this case prevailed the result would have 
been exactly as these editors predicted. Now they are trying to change the law 
80 as to provide a legal basis for the FTC interpretation. In brief, this bill would 
legalize our destruction—not the destruction or impairment of the major oil 
companies. 

It is our belief that some small-business groups who support this bill as a 
means of righting their own problems have, in reality, instigated the casting of a 
het that would in the end hurt as many small-business men as it would help. We 
do not object to the Congress taking steps to help small-business but surely it is 
absurd to pass a law that will help some and destroy others. We, therefore, 
beseech you to look into this matter before you cast your vote and particularly 
that you review the testimony which will be produced by independent jobbers and 
their representatives. I believe that if you will do this you will work toward pro- 
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viding a means whereby those who are hurting can be helped but without hurting 
other small-business men like myself who do not deserve to be destroyed. 

Senator, please take a serious look at this bill and I will appreciate whatever 
you can do to prevent its passage. We need legislation to help prevent destructive 
price wars and bullish leadership by integrated companies but ag we see it, 
S. 11 will serve to strike down the weak and help the strong. 

Personal regards. 

Sincerely yours, 
Russe S. WILLIAMs. 

Senator Krrauver. Senator Langer, do you have some questions? 

Senator Lancer. No questions. 

Senator Kerauver. Senator Dirksen? 

Senator Dirksen. Senator Capehart, the net effect of this would be 
to leave the Standard Oil decision of 1951 stand except as to those in 
the food, drug, confections, and cosmetics business ? 

Senator Caprnartr. Yes. It would not affect any group other than 
the ones you mentioned. 

Senator Dirksen. Has that language starting from the sixth line 
from the bottom and reading, “with respect to the sale of foods, drugs, 
confections, and cosmetics for human consumption or use without 
further manufacture, processing, or other such alteration,” been in- 
corporated in any other statute, and has it had some administrative 
interpretation ? 

Senator Carenarr. I do not know. I cannot answer that question. 
[ see here it should be, “food, drugs, and confections for human con- 
sumption,” and then “cosmetics” should be added after that, because 
you do not consume cosmetics. That is a typographical error. I do 
not know how that got in there. 

Senator Dirksen. But that would be limited to the merchandising 
of processed food that requires no other processing ? 

Senator Carenart. That is right. It would not apply to a processor 
of foods who—for example, I will tell you why I put that in here. 
Take sugar, for example. Now, nobody cares where sugar comes 
from because sugar is sugar. When someone buys sugar, he buys it 
just for one reason: That is, who can give him the best service, the 
best price, and the best delivery. 

Now, the processors, of course, buy a lot of sugar. Your baking 
industry buys a lot of sugar. They buy a lot of lard. They buy a lot 
of other things that go into it. And you do not have the same problem 
at all that you do with a drugstore, who is buying trademarked items. 

You see, what the drugstore does not like is to be buying a trade- 
marked item that is well advertised and then have his competitor 
across the street buy it at a lesser price and sell it at a lesser price than 
he can sell it at because he bought it at a lesser price, because the public 
comes in and asks for trademarked brands. They know what they 
want. 

If you are in the processing and manufacturing business or the 
baking business or the construction business, and dozens of other 
businesses, you are not interested in the trade name or the trademark 
at all, because you do not even pay any attention to it. As a buyer, 
you pay no attention to those things. You are just interested in price, 
delivery, and transportation, where is it coming from, and you have an 
entirely different problem from what you do in the retail grocery 
business or the retail drug business. 
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Senator Krravver. Senator Dirksen, did you have some other ques- 
tions ¢ 

Senator Dirksen. Take sugar, for instance. When it goes into 
a 100-pound bag at the refinery, is it ready for sale. 

Senator Carenart. Yes. 

Senator Dirksen. At that point, it requires no other processing. 
| would assume under this that your refinery, then, selling sugar that 
needs no further processing, needs only 

Senator CareHart. What it means here is that that sack of sugar 
would be sold to a baker, who in turn, of course, processes it into cakes 
and breads, and so forth. Now, once the sugar is in the cake or the 
bread or the pies, et cetera, then it would come under the Kefauver 
bill. 

Senator Dmrxsen. But I was just wondering what the dimensions of 
this limitation were, where it starts and where it ends. Of course, 
it ends with the last merchandiser, who would be the retailer. 

Senacor Capenart. That is right. And that is the person that you 
want to give this protection to ‘that the Kefauver bill covers. You 
give the protec tion to that fellow. 

Senator Kerauver. How about flour and lard? 

Senator Careuarr. If it was further processed—— 

Senator Kerauver. I know. But the grocery store sells flour and 
sells lard assuch. It is not edible at that point. 

Senator Carenart. That is a food item 

Senator Kreravuver. Do you think that would be covered under your 
amendment ? 

Senator Carrnartr. What we are talking about here is something 
that is processed for resale. Now, maybe the language ought to so 
state. We are talking about something that is proc essed for resale, 
Senator Kefauver, and not processed for your own consumption, 

Senator Lancer. Mr. Chairman, may I call your attention to the 
fact that we had testimony showing that a few ye ars ago they had 
fifty-odd bakeries in Pittsburgh, independent bakeries, and it is now 
down to five ? 

Senator Kerauver. Yes.- The bakeries have been having a hard 
time. There is no doubt about it, the little ones. 

Senator Drrxsen. They, of course, would be covered here. All 
your food retailers would be covered here. 

Senator CapeHart. Oh, yes. 

Senator Dirksen. Your baker would be covered. 

Senator CAPEHART. Oh, yes, your baker would be covered. That 

true, 

_ Senator Dirksen. The minute the bread goes into a wrapper and 
s ready for resale. 

Senator Krrauver. The bakers would not be covered as far as their 
purchase of flour and lard and the ingredients that go into a loaf of 
bread. 

Senator Capenarr. Senator Kefauver, the law now requires that 
every like sale be at the same price. So they have that protection 
under the existing law, you see. 

Your amendment, of course, primarily changes the matter of proof 
as to who has violated what to the customer, the merchant, rather than 
the Federal Trade Commission. 





650 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Senator Krerauver. Just thinking out loud about this, do you know 
any other laws in connection with trade—— 

Senator Carpenart. We just passed one the other day, 75 to 1, for the 
automobile dealers versus all other dealers of the United States. That 
is a good concrete example of it. 

Senator Keravuver. Is there anything else, Senator Dirksen? 

Senator Dirgsen. I do not think so, Mr. Chairman. 

Senator Carenart. I offer it as a means of possibly helping the 
situation. You gentlemen are lawyers. I am not. 

Senator Krravuver. How about your other amendment that we have 
been considering ? 

Senator Carrnartr. The one you had before you? I have no inten- 
tion of offering that. I am withdrawing it. 

Senator Kerauver. You are withdrawing it? 

Senator Carenakr. I will not offer it, no. 

Senator Kerauver. You do not expect to offer it? 

Senator Carenart. I will not. 

Senator Keravuver. You mean, whether your later proposal is 
adopted 

Senator CarprHart. Regardless of whether the later proposal is or is 
not adopted, I will not offer that one. 

Senator Kerauver. You will not offer it? 

Senator CaprHart. No. 

Senator Kerauver. All right. Thank you very much, Senator. 

Senator Lancer. For the record, I want to say that you may not bea 
lawyer; but you are a darn sight smarter than a lot of lawyers. 

Senator Carenarr. Thank you, Bill, I appreciate that. Even 
though it is not the truth, I appreciate it. Thank you very much. 

Senator Keravver. All right. Thank you, Senator Capehart. 


While we are here, may I ask, who are our other witnesses, Mr. 
Seeley, this afternoon ? 


Mr. Seetry. Is Mr. Caffrey here? 

Senator Kerauver. I think it might be well to ask some of these 
gentlemen who have been following the hearings in the food and drug 
distribution business, or sale business, Mr. Rowe or Mr. Watson Rog- 
ers, whether they have ever considered an amendment like this, and 
whether they have any opinions as of this time about it, or whether you 
know anything about the background of it. 

Mr. Rogers, tell us. 

You and Mr. Rowe come around here, and if any of the rest of you 
have any opinion about it, let us see what you think about it. 


FURTHER STATEMENT OF WATSON ROGERS, PRESIDENT, NA- 
TIONAL ASSOCIATION OF FOOD BROKERS, AND R. H. ROWE, VICE 


PRESIDENT AND SECRETARY, UNITED STATES WHOLESALE 
GROCERS ASSOCIATION, INC. 


Mr. Rocers. Mr. Chairman and gentlemen. 

Senator Kerauver. Mr. Rogers. 

Mr. Rogers. Senator, of course, speaking for myself, we have not 
had a chance to study this, but just hearing this discussion just now, 


I would like to relate to the committee if I may an actual happening 
just a short time ago. 
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That is why I think you are going to get into serious trouble if you 
try to write this bill where it affects one part of the economy and does 
not affect the other. 

Senator Langer mentioned just then the difficulty with the inde- 
pendent bakers. 

I am with the National Food Brokers Association. One of our 
members from Detroit came to Washington. This happened shortly 
after the effect of this Standard Oil decision. And he was very much 
upset as to whether or not he should resign from an account that paid 
him a pretty good fee. What concerned him was that the chain bakers 
out of New York were able to get special prices on supplies. His big 
shipper was instructing him to continue to sell the chain bakers at one 
price and then go across the street and sell the little baker at the reg- 
ular, higher price. 

Our member, who had represented this firm for some time, said he 
could not look those little bakers in the face knowing that his shipper 
was selling at discriminatory prices because of the good deals the chain 
bakers in New York were able to work out, and under this point of 
meeting competition in “good faith,” was destroying his small bakers. 

I merely point that out as one example of what you would get into 
if you say, “This bill will cover the food industry at the retail level 
or wholesale level but it will not cover the manufacturing trade.” 

A big portion of our business is now to hotels, restaurants, manu- 
facturers, candymakers, and bakers. We donot want to see any of our 
business people put out of business because of discriminatory prices. 
That is why, gentlemen of the committee—and this is just a hurried 
opinion—I can see great dangers in adopting the Capehart amend- 
ment, because J know that we want to protect all the little people. 

I have followed these hearings because of the great interest in the 
food industry, and as I sit here, I think of this: We talk a lot about 
the manufacturers, and certainly we are the manufacturer’s agent, and 
if we thought we were doing anything about the manufacturers, we 
could not afford to be down here sponsoring this hill. They could fire 
us if they wanted to. 

But let me show the picture that you have outlined for the last 
several days. Imagine a retail grocer who has his set prices—but 
if your wife goes in there and says, “Mr. Jones, I can buy this coffee 
at 5 cents a pound less down the street”—this grocer says, “All right, 
Mrs. Dirksen, I will let you have it, since you know you can buy it 
cheaper.” 

But he continues to charge all your other wives the regular prices 
because you have not heard about the cheaper price. 

In other words, what I am trying to say is that if a retail grocer 
would do the things that some of these gentlemen have pleaded for 
as the rights of the manufacturer, you would call him a scoundrel 
and want to run him out of town. Just because your wife has heard 
of this price, he gives you that cheaper price, meeting competition, 
but Mrs. Kefauver and the rest of them have not heard of that price. 
So he is going to charge her the regular price. He is going to dis- 
criminate against customers. 

I say, why should the manufacturer, just because someone has heard 
of a cheaper price—why should he ask for the privilege of meeting 
that price i going across the street and discriminating against all 
other customers ? 


79800—56——42 
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[ just cannot see it. I think in a matter of fair play that this bill 
as written should be reported out without amendments, and I can- 
not see—I have tried to look at this from every angle—where there 
is any portion of our economy that could be hurt if they want to play 
the game square, if they want to be sure that our competition will 
continue and the people who have efliciency in operation can continue, 

I could talk on this for 3 weeks. But just because this manufactur- 
ing angle had been pointed out by Senator Capehart—and I am sure 
that Senator Capehart is sincere in his efforts to try to be helpful on 
this—but when you start eliminating any portion of our economy, you 
are going to be in trouble. 

Senator Krerauver. Mr. Rowe? 

Mr. Rows. As you well know, I have just seen this a few minutes 
ago. 

Senator Krrauver. So have we all. We have just seen it. 

Mr. Rowe. So therefore, I am not in a position to give any reasoned 
opinion on it. But I do not know what the effect of this exemption 
is. I do not know whether it is unconstitutional or not. I know there 
would have to be a very plain and definite showing for the basis of 
this classification. It could not just be an arbitrary classification. 
It would have to be shown that there was a great difference before, I 
think, the courts would pass it constitutionally. 

This is an amendment to section 2 (b). Well, section 2 (a) is the 
price discrimination section. I do not know what effect this exemption 
is going to have on section 2 (a), and I do not know whether this 
applies here. The way it reads, I do not know whether it means to 
say that the manufacturer of groceries, drugs, and so forth, is under 
this or whether he is out of it, the way it is stated here. 

So at the present time, and without fuller information, I would 
urge that S. 11 or H. R. 1840 be approved and passed as is, as was 
passed by the House. 

Senator Kerauver. Just stay where you are. We might have some 
more questions to ask you. 

Mr. Snow. 

Mr. Snow. Mr. Chairman. 


Senator Krerauver. Do you want to come around and make any 
statement ? 


STATEMENT OF WILLIAM D. SNOW, COUNSEL, NATIONAL CONGRESS 
OF PETROLEUM RETAILERS 


Mr. Snow. My name is William D. Snow, and I am counsel for the 
National Congress of Petroleum Retailers. 

Senator Krerauver. You have a supplemental statement that you 
want to put in the record, Mr. Snow ? 

Mr. Snow. I do have a supplemental statement I would like to put 
in the record. I think that you have at copy of it, and the original, 
which has the originals of the letters from the Federal Trade Com- 
mission, I would like to submit for the record. 

Senator Kerauver. Let it be made a part of the record, and also 
the letters. 


The letters from the Federal Trade Commission that you are refer- 
ring to are what? 
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Mr. Snow. During the questioning of Mr. Ellis, representing the 
National Oil Jobbers, he was asked whether or not the jobbers were 
not exempt from the application of this amendment by reason of 
their not ho in interstate commerce. 

Senator Kerauver. The question was whether most of the little 
jobbers operating in one State or one community were not exempt 
1s not being in interstate commerce, and I believe you said that you 
had some letters from the Federal Trade Commission on that point 
one way or the other. 

Mr. Snow. That is right, Senator. We do have letters from the 
Federal Trade Commission. I am submitting here two of them, in 
which they take the position which is taken in the cases, that the 
test. as to whether the jobbers would be involved or not is whether 
or not they are in commerce; they would have to be in commerce, 
and also, the discrimination occurring would have to be in the course 
of such commerce, and this one letter points out that because of this 
uncertainty, unless we can give evidence of the sales being in the course 
of interstate commerce, shiek, of course, we cannot if it is a jobber 
where the product is sold within the State in which the jobber oper- 
ates, that there will be no investigation. 

The other letter from FTC is in connection with the complaint 
against four jobbers in the Rome, Ga., area, and they make the state- 
ment that the competition is local and is not in the course of interstate 
commerce, which is required; that the jobbers are disposing of the 
product within the State in which they operate; hence, investigation 
is denied. 

Senator Kerauver. Who are the letters signed by ? 


Mr. Snow. The letters are signed by Joseph E. Sheehy, Director 
of the Bureau of re 


{ have in my correspondence files, incidentally, references by the 
executive secretary of our Tennessee association, to two similar letters 
involving complaints against jobbers in Tennessee, and to another 
letter involving two jobbers in Georgia from the secretary of the 
Georgia association. But I did not receive those letters from those 
gentlemen, that is, the FTC letters from those gentlemen just referred 
(o in time to add them to this memorandum, 

Senator Kerauver. We will let such letters as you think are perti- 
nent. be filed. 

Mr. Snow. Thank you. 

(The further statement of Mr. Snow and the letters are as follows:) 


STATEMENT OF WILLIAM D. SNow, GENERAL COUNCIL, NATIONAL CONGRESS OF 
PETROLEUM RETAILERS 


Representative Wright Patman, chairman of the House Small Business Com- 
mittee, recently addressed the members of the House Judiciary Committee as 
follows: 

“I hope that this committee willl sooon have an opportunity to read some of 
the testimony of small gasoline dealers who have been coming here and testi- 
fying before the committee headed by my colleague, the Honorable James 
Roosevelt. These dealers have come from all parts of the United States, and 
they all have the same heartbreaking story to tell. They are being ruined. 
They are being ruined by price discriminations made in good faitia to meet 
competition. 

“Mr. Chairman, it is difficult to conceive that in such a supposedly civilized 
country as ours there could be tolerated such persuasive and harsh injustices as 
this record shows.” 
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Yet representatives of the Standard Oil Company of Indiana and the Nationa! 
Oil Jobbers Council have appeared here in opposition to a bill which will go 
far to eradicate the harsh injustice of price discrimination practices in the 
petroleum industry as attested by Representative Patman. 

The National Congress of Petroleum Retailers, the national trade association 
of gasoline retailers and service station operators, having 67 affiliated associa- 
tions in 36 States and the District of Columbia, respectfully requests the com- 
mittee’s consideration for the following statement responsive to testimony of 
these jobber and major company representatives and dealing with the issues 
which their testimony raised. 


I, OPPOSITION BY THE NATIONAL OIL JOBBERS COUNCIL 


A number of oil jobbers appeared in opposition to the bill, and it was stated 
by Mr. Otis H. Ellis, the general counsel for the National Oil Jobbers Council, 
that they had asked “to appear and explain their own reasons for opposing the 
bills.” However, as these various jobbers testified, one after another of them 
proved unable to answer questions as to how enactment of the proposed legisla- 
tion would harm him except that the attorney for the National Oil Jobbers 
Council had so advised him or his organization, and we accordingly turn to 
Mr. Ellis’ testimony for an explanation of the supposed harm and reasons for 
the jobbers’ opposition. 

Mr. Ellis’ testimony consisted of various applications and situations which 
were stated to be illustrative or evidentiary of his general statement or position 
that enactment of the bill would prohibit certain discriminatory practices which 
jobbers find necessary from a business standpoint and would hence prejudice 
their continued existence or result in their being harrassed with enforcement 
proceedings. There are four principal reasons, however, why neither the gen- 
eral statement nor the applications of it given by Mr. Ellis are valid: 

1. Jobbers not in interstate commerce.—First is the fact that the overwhelming 
majority of jobbers who operate within a single State or local territory are 
not subject to the Robinson-Patman Act by reason of the interstate commerce re 
quirements established in the act. This point being put to Mr. Ellis in question 
form, he replied that the jobbers are in interstate commerce by reason of “pro- 
ducing goods for interstate commerce” and actions “affecting commerce,” but these 
are not the tests of interstate commerce provided in the Robinson-Patman Act, 
the act providing as follows (italics added) : 

“It shall be unlawful for any person engaged in commerce, in the course of 
such commerce, either directly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and quality, where either or 
any of the purchases involved in such discrimination are in commerce,” etc. 

Whereas the Sherman Act applies to conduct “affecting commerce,” such test 
is not in the Robinson-Patman Act—the only persons reached in the Robinson- 
Patman Act being those engaged in interstate commerce who in the course of 
such commerce act in the manner prohibited and where one of the sales is in 
interstate commerce. 

When title passes from the supplier to the jobber or dealer within the State 
of ultimate consumption, interstate commerce ceases. For cases on this point 
and making the distinction between the Sherman Act prohibition of actions affect- 
ing commerce and the requirements of the Clayton and Robinson-Patman Acts 
with respect to the sellers being in commerce, and the conduct in the course of such 
commerce, see Spencer et al. v. Sun Oil Company et al. (Fed. Supp. 408) and 
Meyer et al v. Shell Oil Company et al. (96 Fed. Supp.), at page 675. 

In responding to complaints of various local and State associations of gaso- 
line retailers against alleged price discrimination practices by jobbers, the Fed- 
eral Trade Commission has uniformly declined investigation upon the ground 
that the jobbers are not in interstate commerce and that the conduct complained 
of was not in the course of such commerce. As examples of communications 
stating the Commission’s position, the following are attached: 

1. Letter of May 27, 1953, from the Commission to Mr. James V. Cresente, 
president of the Cleveland Gasoline Dealers Association, in regard to a com- 
plaint against General Oil & Gasoline Co., Cleveland, Ohio; and 

2. Letter of December 18, 1952, from the Commission to Mr. Milton F. 
Allen, executive secretary, Georgia Association of Petroleum Retailers, declining 
investigation of complaint against four jobber-retailers in the Rome, Ga., area. 
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In view of the clear language of the statute, the holdings of the courts distin- 
guishing between the Sherman Act and Robinson-Patman Act requirements and 
the principles involved, and in view of the consistent and repeated position 
of the Federal Trade Commission declining investigation of price discrimination 
complaints against jobbers, it is submitted that Mr. Ellis’ fears that jobbers are in 
nterstate commerce within the meaning of sections 2 (a) and 2 (b) are without 
support. 

2. Jobbers subordinate economic position renders their lessening of competi- 
tion or tendency to create a monopoly unlikely —The second reason militating 
against the validity of Mr. Ellis’ position is the jobbers’ subordinate economic 
position. 

Price discrimination practices initiated and continued by a jobber on his in- 
dividual initiative and from his own resources of the various types described 
might involve injury to a competitor, but hardly lessening of competition or tend- 
ency to create a monopoly, hence would be permitted under the proposed bill if in 
good faith meeting of competition. 

3. Need for jobber price discrimination would be reduced or eliminated with 
adoption of H. R. 1840.—The third reason militating against Mr. Ellis’ position, 
in the cases where jobbers respond to a price discrimination initiated by a major 
supplier, is that such illegal price discriminations by major suppliers who are 
in interstate commerce would be substantially reduced by enactment of the 
proposed bill. 

}. H. R. 1840 does not go as far in restricting the meeting competition defense 
as the Robinson-Patman Act was believed to go until the Standard-Detroit de- 
cision in 1951.—Mr. Ellis views with alarm the effect on jobbers of adoption of 
the bill. Yet the Robinson-Patman Act was considered from the time of its 
adoption down to 1951 to go considerably farther in restricting the “good faith— 
meeting competition defense” than the present bill. The legislative history is 
clear that Congress intended the 2 (b) proviso to be merely procedural in nature 
and subject to being overcome by the substantive injuries (that is, not only by 
substantial lessening of competition and tendency to create a monopoly, but 
by injury to competition as well). 

Both the original Robinson bill and the original Patman bill omitted any 
provision similar to the old Clayton Act “meeting competition” proviso. In the 
Senate the old proviso was inserted in the Robinson bill by amendment. In 
the House the Judiciary Committee reported the Patman bill with a section sub- 
stantially identical with present section 2 (b). The conference committee re- 
jected the Senate version and approved the House amendment in the form 
enacted. 

The report of the House conferees, referring to the Senate proviso, stated: 

“The Senate receded, and the language is stricken. A provision relating to 
the question of meeting competition, intended to operate only as a rule of evi- 
dence in a proceeding before the Federal Trade Commission, is included in sub- 
section (b) * * *” (H. Rept. 2951, 74th Cong. 2d sess.). 

In presenting the conference report in the House, the chairman of the con- 
ferees explained the 2 (b) proviso as follows: 

“It is to be noted, however, that this does not set up the meeting of competi- 
tion as an absolute bar to a charge of discrimination under the bill. It merely 
permits it to be shown in evidence. This provision is entirely procedural. It 
does not determine substantive rights, liabilities and duties. They are fixed 
in the other provisions of the bill. * * *” 

For 15 years, this intention of Congress was understood to have been enacted. 
The Federal Trade Commission’s briefs in the Standard-Detroit case (prior to 
the Supreme Court decision) are persuasive both as to the policy of the Com- 
mission on this point and also as to the judicial support for same. Likewise, 
authorities cited in the decision of the United States Court of Appeals for the 
Seventh Circuit entered in this case March 11, 1949, and the decision itself, show 
that the Robinson-Patman Act down to that time was understood as limiting 
the “meeting competition—good faith defense” to a matter of procedure or 
evidence before the Federal Trade Commission. 

There being no testimony or other evidence of the occurrence during the 
15-year period from the adoption of the act down to the Standard-Detroit 
decision of any of the evil consequences to jobbers which Mr. Ellis now envi- 
sions, and none being claimed for such period, there seems even less reason 
to fear such consequences in the future under a modification which is less 
restrictive of the defense than the view now held during those years. 
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Inconsistency of jobbers’ opposition 


Since jobbers will not be hurt by this bill, and since it strikes at practices 
by which they are hurt, their opposition becomes highly inconsistent with their 
own admitted and often-repeated interest in stopping destructive price dis- 
crimination practices by the major supplying companies permitted under the 
decision in the Standard-Detroit case. In their meeting in St. Louis in May 
1955, the National Oil Jobbers Council voted to ask Government agencies to 
take action against supplier price discrimination policies in relation to retail 
gasoline price wars and also against alleged discrimination by major oil com- 
panies to commercial consumers accounts. A trade press report of this meeting 
stated “This action was taken after all other efforts to get suppliers to correct 
inequitable practices had failed, it was reported by John H. White, of South 
Carolina, NOJC chairman, and Otis H. Ellis, of Washington, D. C., genera! 
counsel.” See The Gasoline Retailer, June 1, 1955. 

This clipping and other reports of complaints by jobbers against price dis- 
crimination practices were read to Mr. Ellis during his testimony, and Mr. 
Ellis candidly acknowledged at various points the harm done by such price 
discrimination; yet the jobbers’ national organization has organized a frenzied 
opposition to a bill which will correct the abuses of which the jobbers complained. 
The effort in Mr. Ellis’ testimony to outweigh jobbers’ interest in stopping price 
discrimination with the claim that adoption of H. R. 1840 will restrain jobbers’ 
freedom of economic action fails in view of the showing above that jobbers 
are not within “the commerce” to which H. R. 1840 would apply. Hence, the 
balance of the jobber interest which Mr. Ellis undertakes to show as being 
against the bill should be properly read as in its favor. 


II. OPPOSITION BY STANDARD OIL COMPANY OF INDIANA 


An entirely different situation is presented by the opposition of the major 
integrated oil companies who have engaged in the destructive type of practices 
which would be prohibited by adoption of H. R. 1840, and to whose practices its 
adoption would most certainly apply. Here indeed we see the centralized, inte- 
grated oil industry fighting for one of the most indispensable instruments of its 
domination and control over the nearly 200,000 supposedly independent busi- 


nessmen who distribute its products to the public. Here indeed is not mistaken 
opposition but resolute self-interest in perpetuation of a misapplied defense as a 
cloak of immunity for destructive price discrimination practices. 

In the statement of Mr. James W. Ross, assistant general manager of the sales 
department of Standard Oil Co. (Indiana), however, the company’s opposition 
to the bill appears to be founded not upon this urgent self-interest but rather 
upon the grounds of the company’s concern for its dealers, consumers, and the 
preservation of fair competition, and same will be replied to under those 
headings. 

First, however, a few words in response to the statement of Mr. Hammond 
PE. Chaffetz, an attorney on behalf of the same company. Mr. Chaffetz’ state- 
ment reviews the Standard-Detroit case in support of his argument against 
H. R. 1840, advancing two mutually contradictory propositions, namely, from 
page 8 of Mr. Chaffetz’ printed statement: 

“The facts of record are equally clear that these price reductions did not in 
fact prejudice Standard’s customers in Detroit who continued to pay the regu- 


lar uniform dealer price, and certainly did not ‘lessen’ competition or tend to 
create a monopoly.” 


and from page 11 of Mr. Chaffetz’ printed statement: 

“IT am confident that the defensive pricing conduct by the Standard Oil Co. 
in this case is no different from the pricing conduct necessitated by the workings 
of free competition every day of the week in the operation of other businesses— 
whether big, medium size, or small. It is such conduct which H. R. 1840 and 
S. 11 now propose to outlaw.” 

Since his first proposition is that Standard’s conduct did not “lessen competi- 
tion or tend to create a monopoly,” his second proposition that H. R. 1840 would 
prohibit the conduct in which Standard engaged is refuted by the first, and 
vice versa. Mr. Chaffetz’ entire statement is so entangled with these two con- 
tradictory propositions that I believe very little is left except some skillful plead- 
ing of dangers which do not exist (i. e., that nondiscriminatory downward pricing 
in response to competitive conditions would violate the Sherman Act, ete.) 
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Mr. Chaffetz’ pursuit of his two contradictory propositions may shed some 
light on the following in the statement of Mr. Ross: 

“As a matter of fact, after I'd read the bill several times, I couldn't make 
heads or tails of it. I doubt that any layman could. I had to ask the lawyers 
to explain it. Even so, the legislation seems to me extremely fuzzy.” 

If the explanation given Mr. Ross included Mr. Chaffetz’ two propositions 
aforesaid, it is understandable that Mr. Ross considered the legislation “ex- 
tremely fuzzy,” although a more accurate appraisal might have applied that 
appellation to the explanation rather than the legislation. 


Standard Oil Co. as the protector of dealers’ rights through selective price 
allowance practices 

Strange as it may seem, it is in this role that Mr. Ross presents his company 
His elucidation of the role contains various references to the term “price allow- 
ances” or “temporary price allowances,” and the difficulty with the elucidation 
is that the term “price allowances” can mean either selective discriminatory 
price allowances which are manifestly and incontrovertibly harmful to the 
dealers who do not receive them, but who must lower their prices notwithstand- 
ing, cutting their own margins; or it can mean general nondiscriminatory price 
allowances to all retailers within the general competitive area. The ambiguity 
achieved by Mr. Ross’ failure to distinguish between these two types of allow- 
ances certainly does not, however, make the inocuousness of the second type, 
which is not anywhere involved, a defense or justification for the destructiveness 
of the first type. 

When Standard grants to certain dealers and withholds from others who 
must compete with the same lower-price competitor, a discount which subsidizes 
the competition of the few who receive it and impoverishes the competition of 
the many who do not, and substantial lessening of competition results, Mr. 
Ross’ espousal of Standard’s role as a protector of the dealers seems a poor 
substitute for remedial action. 

Mr. Ross fears for the dealers’ future if the bill is adopted, saying that the 
only alternative may then be “for the supplier to take over the operation of the 
retail outlets themselves.” Unfortunately for Mr. Ross, this sort of threat 
does not terrify enlightened retailers or their trade association leaders. 

Standard Oil Company of Indiana and most other major companies once op- 
erated the overwhelming majority of their service station properties as com- 
pany-operated outlets. They initially changed to dealer operation because of 
chain-store taxes, but they continued the change to nearly 100 percent dealer 
operation throughout the country and without regard to chain-store taxes when 
they found how much more profitable it is to use so-called independent dealers 
to distribute their product than to perform the distribution function themselves 
with employee personnel. 

Some idea of the cost savings achieved by distribution through independent 
retailers is obtained from the following: In the late thirties the industrial rela- 
tions attorney for Standard Oil ‘Company of Ohio, which had some 30 company- 
operated stations in Cleveland, stated at a wage arbitration hearing at which 
increases were sought by the station employees’ union that labor costs per gal- 
lon of gasoline sold in the company-operated stations were already in excess of 
7 cents a gallon without any wage increase. This compared to 3 cents a gallon 
margin allowed Standard’s so-called independent retailers at that time, of which 
an average of 1 cent per gallon was taken back in rent. That the Nation’s 
service-station operators can stay in business at all on gasoline margins which 
are less than half of the labor cost alone where the distribution function is per- 
formed by a giant oil company is an interesting commentary on the relative 
efficiency of large and small business in the performance of this economic func- 
tion; and enlightened dealers do not suppose that the major supplying companies 
will choose to double their retail distribution costs on gasoline merely because 
a law is passed which more effectively prohibits price discrimination practices. 

There is, moreover, another reason why the threatened conversion to company 
operation as the result of the adoption of this bill is unconvincing, and private 
conversations with industry executives will confirm the fact. Direct company 
operation would expose these companies to the organization of their station per- 
sonnel by the Teamsters Union or other strong labor organizations, and the pro- 
hibition contained in this bill is certainly mild compared to what a strong labor 
organization would have to say and be able to say about conditions and abuses 
in petroleum distribution. 
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Standard as the guardian of consumers’ interests 


Standard assumes this role, too, and Mr. Ross says of H. R. 1840, “It is an anti- 
consumer bill, a carefully rigged device for preventing price competition in the 
open market place.” Has Mr. Ross forgotten the basic law of market economics, 
that the free and open market requires equal access thereto and to the market 
price resulting, for all buyers and all sellers at the particular level of distribution? 

It is price discirmination (not this bill restricting price discrimination) which 
prevents price competiton reaching a free and open market place where all may 
benefit, but confines such price competition to the special deal or the narrow 
focus in which a seller may push or be pushed by a buyer to a trasaction of 
which the free and open market place has no knowledge, and in a way alien to 
the very definition of the free and open market. Price discrimination practices 
are simply and precisely a means for making price competition inoperative in 
the free and open market; and as Mr. Ross well knows, that’s how price discrim- 
ination practices have been used by the major supplying companies. 

When Mr. Ross uses the statement “a carefully rigged device for preventing 
price competition in the open market place,’ he precisely defines the price 
discrimination practices which this bill will more effectively prevent—practices 
which corrupt the integrity of both the market place and the market price by 
detaching competitive pricing therefrom, 

The position for which Mr. Ross contends is thus as much an anticonsumer 
position as it is an anti-small-business position, for price discrimination of the 
type permitted by the Standard-Detroit decision enables a seller to gouge most 
of his customers with a noncompetitive high price level on the one hand while 
at the same time crushing his smaller business competitors with discriminatory 
prices to a few selected customers on the other hand. 

There is, of course, the further point that as price discrimination practices 
eliminate competitors, higher monopoly pricing inevitably evolves. As so elo- 
quently stated by Louis D. Brandeis, late Justice of the Supreme Court: 

lready the displacement of the small independent businessman * * * pre- 
sents a grave danger to our democracy. The social loss is great; and there is 
no economic gain * * Shall we under the guise of protecting competition 
further foster monopoly by creating immunity for the price-cutters? 

“Americans should be under no illusions as to the value or effect of price- 
cutting. It has been a most potent weapon of monopoly—a means of killing 
the small rival * * * Far-seeing organized capital secures by this means the 
cooperation of the shortsighted unorganized consumer to his own undoing. 

“Thoughtless or weak, he yields to the temptation of trifling immediate gain, 


and selling his birthright for a mess of pottage, he becomes himself an instrn- 
ment of monopoly.” 


A final word 


We have passed over until the end, as being of the least consequence though 
not unmeaningful, the arrogant calumnies heaped upon the National Congress of 
Petroleum Retailers, its representatives and representation of retailers’ interests 
by Mr. Ross, the corporate representative of Standard Oil Company of Indiana, 
examples of which are as follows: 

“John Nerlinger and William Snow as spokesmen for the National Congress 
of Petroleum Retailers, have indulged in extravagant distortions of the facts 
in their testimony before this committee.” 

“* * * they have presented a mass of vicious and irresponsible propaganda.” 

This company which exercises price leadership in a 14-State area including 
Southeastern Michigan where the complaints leading to the Standard-Detroit 
case originated now seeks the additional prerogative of thought leadership for 
its thousands of so-called independent retailers upon the issues presented (and 
has openly solicited wires, letters and petitions from its short-term lessee dealers 
to this committee). 

I suppose that practice is not against any law, and that it will go on in the 
future as it has gone on in the past—and that we may as well tolerate it as 
torture ourselves about its essential unfairness. Yet the company’s concomitant 
abusive reaction to the trade association which does really represent these re- 
tailers seems impossible to justify or understand—except in terms of the telltale 
weakness which commercial authoritarianism shares with political authori- 
tarianism, to wit: rigid intolerance of any form of criticism or expression of 
conflicting interest within the ranks of its supposed subordinates. And as has 
been often demonstrated, the more justified the criticism, the more needed the 
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remedial measures proposed, the more violent and abusive will be the reaction 
of the self-appointed masters. 

We thank God for the American way of life before which such intolerance will 
one day recede, and we are grateful for the opportunity to present our needs 
and views to this committee in the orderly processes of lawmaking in the pub- 
lic interest. 


FepERAL TRADE COMMISSION, 
BUREAU OF ANTIMONOPOLY, 
Washington, May 27, 1958. 
Re BAM-1934. 
Mr. JAMES V. CRESENTE, 
President, Cleveiand Independent Gasoline Dealers Association, 
Cleveland, Ohio. 


DEAR Siz: Receipt is acknowledged of your letter of May 11, 1953, in which 
you complain concerning alleged unlawful price discrimination on the part of 
General Oil & Gasoline Co., Cleveland, Ohio. In this letter, you state that said 
concern purchases its gasoline from Pure Oil Co. for resale to dealers in the 
Cleveland area and that, in connection therewith, it has sold to some dealers at 
a price which is 1 cent per gallon lower than the prices granted to other dealers. 

With respect to this matter, your attention is invited to section 2 (a) of the 
Robinson-Patman amendment to the Clayton Act, which states, in effect, that it 
shall be unlawful for a seller engaged in interstate commerce, in the course of 
such commerce, to discriminate in price between different purchasers where the 
effect may be substantially to lessen competition or tend to create a monopoly. 

As you will note from the foregoing, this statute applies only to sales which 
are made in the course of interstate commerce. In this connection, it is noted 
that your complaint alleges only that General Oil & Gasoline Co. sells gasoline 
which originates in interstate commerce, and does not specifically charge that 
the seller in question is itself engaged in commerce or that the particular sales 
complained of are made in the course of such commerce. 

In view of the uncertainty concerning the Commission’s jurisdiction in this 
matter, it is requested that you furnish additional information with respect to 
the nature of the sales activities followed by the company in question, supported, 
if possible, by documentary evidence showing sales in interstate commerce. 

Furthermore, in view of the statutory requirement concerning the existence of 
substantial competitive injury, it is requested that you submit additional infor- 
mation with respect to the nature and extent of the business loss which has been 
sustained by those dealers who are charged higher prices, such as loss of specific 
accounts, reduced volume of sales, reduced margin of profit, whether it has been 
necessary to lower prices in order to remain competitive, etc. 

Upon receipt of the information outlined above, you are assured that this mat- 
ter will be given careful attention with a view to determining whether the facts 
constitute a violation of laws administered by the Commission. 

Yours very truly, 
JoserH E. SHEENY, 
Director, Bureau of Antimonopoly. 


FEDERAL TRADE COMMISSION, 
December 18, 1952. 
In re BAM 1553. 
Mr. Minron F. ALLEN, 
Heecutive Secretary, Georgia Association of Petroleum Retailers, Inc., 
Decatur, Ga. 

Dear Mr. ALLEN: This is in reference to your letter of November 13, 1952 rela- 
tive to the competitive situation in the retail sale of gasoline in the Rome, Ga., 
area resulting from the reductions in prices by four independent dealers, namely, 
Speed Oil Co., Duke Oil Co., Spure Oil Co., and Hon-Ond Oil Co., each of which 
operates on retail gasoline station in the area. These dealers posted retail 
prices of standard brand stations. 

The standard brand stations, with the exception of Shell, refused to make any 
reduction in prices until October, when the major oil companies reduced the 
wholesale price 4 cents a gallon. The independent stations are still selling gaso- 
line 4 cents a gallon below the standard brands. 





660 TO AMEND SECTION 2 OF THE CLAYTON ACT 


The primary function of the Commission is to prevent and eliminate unfair 
acts and practices and unfair methods of competition in the interstate commerce, 
to prevent illes gal price discriminations, as well as combinations, agreements or 
conspiracies to fix prices or to otherwise restrain trade in interstate commerce, 
and to foster the successful operation in the public interest of the American 
economic system of free competitive enterprise. The Commission may not exer- 
cise its authority, however, in matters which are local and private in nature, 

From a careful examination of the information furnished by you, it would 
appear that the matter about which you complain is local or interstate in char- 
acter, as distinguished from interstate commerce. Accordingly, it does not ap- 
pear that the information furnished by you affords a substantial basis for action 
by the Commission. 

Very truly yours, 
JosePH BH. SHEEHY, 
Director, Bureau of Antimonopoly. 

Senator Krerauver. As I understand it, the Federal Trade Com- 
mission held that the so-called stream and flow—is that what you 
called it ? 

Mr. Snow. It is even more restrictive than that. 

Senator Krrauver. Does not bring these local jobbers into inter- 
state commerce for the purpose of this act; is that right? 

Mr. Snow. Yes, that is right. 

[ would say that their view seems to be even more restrictive than 
that, and it is within the framework of the decisions. We did not, 
naturally, in making these complaints, favor those decisions, although 
we tested the thing out, and the rule is, rather simply stated, that 
where the gasoline comes to rest in the State in which the jobber does 
business, the jobber is not in interstate commerce, and the sales are 
not in the course of interstate commerce; therefore, he is not amenable 
to the Robinson-Patman Act. And FTC has uniformly taken this 
position. 

Senator Lancer. I wonder, Mr. Chairman, if the witness has read 
the case of the State of North Dakota v. the Embden Elevator 
Company— 

Mr. Snow. No, sir. 

Senator Lancer. Where the Supreme Court of the United States 
held that if a farmer is thrashing his wheat and hauls it to his own 
granary, that it is in interstate commerce. 

Mr. Snow. Senator, that is absolutely right. I am familiar with 
the line of dec isions, and if you wish me to take just about 5 minutes 
to go into this—— 

Senator Kerauver. No. Don’t take that long. 

Mr. Snow. Two minutes. 

Senator Kerauver. One minute. 

Mr. Snow. There is one test under the Sherman Act, you see. 
Under the Sherman Act the test is conduct affecting commerce, and 
if your conduct affects commerce, you are amenable to the Sherman 
antitrust statute, even though you are not in commerce. Conduct 
affecting commerce brings you within the prohibition of the Sherman 
Act if it has the effect prohibited there. 

Of course, Mr. Ellis referred in his testimony to the production of 
goods for commerce. That is another statute. That is the Fair 
Labor Standards Act. 

If you are engaged in the production of goods for commerce, even 
though you are not in commerce yourself, but if the goods you produce 
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are for commerce, then under the Fair Labor Standards Act you 
are amenable to the requirements of the act. 

But the Robinson-Patman Act excludes the most people, or the test 
established there excludes the most people of any test that I know of 
as to who is in interstate commerce under the antitrust laws. And 
the Robinsion-Patman Act is the act which is being amended here. 

Therefore, it is only the Robinson-Patman Act and it is only the 
test of being amenable to the Robinson-Patman Act and to the inter- 
state commerce required for such test, with which we are concerned. 

The jobbers were, I submit, on the cases which I cite here, as well 
as by the uniform and continuing position of the Federal Trade 
Commission as expressed in their letters, in error, and they are not 
imenable. This amendment does not affect them, and they are not 
amenable. And that relates to the overwhelming majority of them 
who do business in a single State or within a single territory within 
the State. 

Senator Kerauver. The statute here says, “engaged in interstate 
commerce.” 

Mr. Snow. That is right. They must be both engaged in inter- 
state commerce, and there is a second point which the Commission 
seems to lay special stress on, and that is that the sales complained 
of, the conduct complained of, must be in the course of such com- 
merce, so that there is no means of drawing them in and saying that 
you are in commerce and these intrastate sales involve you. 

There is no basis of saying that because you occasionally went over 
out of the State, you are in commerce. You have to have both under 
the Robinson-Patman requirement, and it would not be one that we 
would favor, but it is there and it is well settled in the dicisions. 

It is a position, incidentatlly, which is generally recognized. I re- 
member it being very fully discussed by the American Petroleum In- 
stitute, one of their counsel, Mr. Conners, who is counsel for the Gulf 
Oil Co., at a meeting at which I think Mr. Ellis may or may not have 
been present, discussing the matter of a trade-practice conference and 
a code of ethics for the industry, whether or not with respect to the 
price discrimination rule in the Federal Trade Commission’s jurisdic- 
tion, they could be brought in, or who could be brought in. 

I remember Mr. Conners’ statement. I have here a copy of his 
brief, in fact, pointing out that jobbers and retailers would not be 
amendable to the Robinson-Patman Act provisions. 

They are, happily for themselves, excluded. Of course, that exclu- 
sion and the fact that that amendment therefore does not apply to 
them removes, I think, the principal grounds of their objection. 

I briefed the matter rather fully here along with some other points 
that were presented in that testimony, and I offer this statement for 
the record, and I would appreciate the privilege of saying about three 
sentences with respect to Senator Capehart’s proposal. 

Senator Krravuver. I think we already ordered that your statement 
and those letters be made a part of the record. 

Mr. Snow. Thank you. 

Senator Kerauver. All right, sir. Three sentences. 

Mr. Snow. Representative Patman, in addressing the Judiciary 
Committee of the House on this matter, placed first in his list of in- 
juries the injuries to the retail petroleum service-station operators and 
the allied automotive-service business. 
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Yet Senator Capehart’s amendment, of course, disregards that. 
However, that is not the primary objection to it. The primary ob- 
jection to it is that it is another language stalemate. It constitutes 
another confusion, a well-mixed muddle, which would not only de- 
feat the bill but defeat it with futility, defeat the hopes with futility 
and frustration of those who hope to bring an equally applicable 
statute out of these hearings. 

It is the essential frustration of the language stalemate, the fog of 
words, the division of interests, into a confusion of purpose which 
would certainly result in the bill not being acceptable, and probably 
being rejected by the Senate, with the kiss of death upon it, and the 
destruction of the hopes that have been raised here for curing these 
problems which have been so vividly presented. 

Senator Keravuver. Are you talking about the new amendment? 

Mr. Snow. I am talking about the new amendment. 

I would say, however, that my words would apply rather aptly to 
the old amendment, too, to the first amendment which I believe he 
withdrew today. 

The new amendment, by excluding manufacturers, ee man- 
ufacturers to lessen competition and create a monopoly through their 
discrimination, will ultimately do just as much harm as if the re- 
tailers who do not do it, anyway, were permitted to do it. 

I think it shows a very clear understanding of the problem that 
the food brokers, who are between the manufacturers and the retailers, 
concede that an amendment which would leave the law as it is as far 
as the people who are violating it are concerned, but only change it as 
far as those who are not violating it, would not be very helpful. And 
that is what Senator Capehart’s amendment amounts to. 

It is, as I say, a stalemate of words which would defeat the purpose 
and probably defeat the bill, and if it did not defeat it, it would result 
in its futility and the frustration of the hopes of something being ac- 
complished by it. 

Thank you for the opportunity of saying those few words, in addi- 
tion to presenting this additional material. 

Senator Lancer. Have you given your statement to the reporter ? 

Senator Kerauver. Yes, he has. 

Senator Dirksen ? 

Senator Dirksen. Mr. Chairman, it runs through my mind that 
when Mr. Ellis was before us, I believe I suggested that the committee 
ought to be a little more fully advised on that issue of commerce, and 
I see him sitting back there. I wonder if he has anything further 
to offer or something to submit for the record. 

Senator Kerauver. Mr. Ellis, do you have anything else to offer 
on this subject of commerce ? 

Mr. Exuis. Yes, sir. 

I would like to answer that, and I might add that I have a brief 
coming out of the typewriter late this afternoon that will show that 
Mr. Snow has again missed the legal boat just about as completely as 
anybody could miss it. 

He is talking about sales by jobbers to his dealers. A jobber is 
concerned with two types of sales subject to this proposed bill. One 
is the sale by the supplier to the jobber; the other is the sale by the 
jobber to the dealer. 
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Now, then, if he will tell me that sales of gasoline by a supplier, 
such gasoline originating from outside the jobber’s State, to the 
jobber are not in commerce, and the FTC will tell me that they 
agree—— 

Senator Kerauver. Mr. Ellis, everybody concedes that they are in 
commerce, that is, the sale by Standard Oil Co., a sale in Fidos to 
a jobber in Michigan. You do not contend that that is not in inter- 
state commerce ¢ 

Mr. Snow. Oh, no. The supplier is amenable. That is why the 
suppliers are objecting. That is why the suppliers have generated so 
much opposition. 

But the jobbers are not amenable. The jobbers conduct will not 
be restricted or restrained by this bill. 

Mr. Exuis. I would like to answer that. 

Senator Keravver. All right. You answer that. 

Mr. Ex.is. Suppose I go to a bar and the bartender tells me that a 
rule of the house precludes him from selling me a drink, and I say to 
the bartender, “I know. But the house rule does not preclude me 
from buying a drink.” 

The end result is the same, if he cannot sell it to me, if he is pro- 
hibited from selling to me. And under the conditions of this ill, 
it poses ramifications that will put such prohibitions on him that he 
cannot sell to me without fear of the perils flowing from it. 


The net result: the jobber is cut off from his sources of supply. 
That is the main point that I have argued all along, Senator, where 
the jobber is going to get his throat cut in this ane 


Senator Keravver. Mr. Ellis, let us get down to the point. Every- 
body concedes that the refiner in one State selling to a jobber in 
another State, that that is in interstate commerce and is covered by 
this amendment. But what we are now talking about is when jobber 
A in—what were those countries that you had on your chart? 

Senator Dirksen. Smith and Jones. 

Senator Keravuver. In Smith county; jobber A in Smith County 
buys the gasoline from the refiner. Now, he is going to sell it to the 
retail people. But Mr. Snow says—and he has letters here from the 
Federal Trade Commission saying they would not investigate some 
eases like that—he says that they are not engaged in interstate 
commerce, 

Address yourself to that situation. 

Mr. Exis. There are many decisions, and I discuss them in this 
brief which I have prepared, which will show that they have 
stretched—and I refer to FTC as “they”—they have stretched this 
stream of commerce through a wholesaler right on down to the re- 
tailer, just like he is talking about. And he knows it. 

Now, what has been done, Senator, was to lead this committee to 
the impression 

Senator Krerauver. Now, wait a minute. You are talking about 
cases. Are you talking about cases under the Clayton Act? 

Mr. Exuis. I am. 

Senator Krerauver. Now, what cases are those? 

Mr. Exits. I have my brief, Senator. I do not recall them offhand. 
But as I say, it is coming out of the typewriter late this afternoon. 
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Senator Keravver. If it is not too long, if you get it up to us this 
afternoon, we will make it a part of the record, because that is an 
important consideration. 

Mr. Ex.is. I would be very happy to do that, Senator. And it is 
not too long. 

But I cannot help but sit here and listen to this and fear that the 
committee is being misled. I have got many jobbers who haul by 
transport from a refiner’s terminal, and there are rulings where he 
hauls by transport, bypassing his bulk plant direct to Mr. Snow’s 
service-station dealer, that the stream of commerce does not end until 
we have dumped it in that service-station tank. And to come in here 
and say that I can protect jobbers because some man in the Antitrust 
Division of FTC took a limited opinion as to certain jobbers, and to 
use that as a basis for passing this law, Senator, is going too far, in my 
humble judgment. 

Senator Kerauver. We will be happy to see the cases that you re- 
referred to in the brief. 

Mr. Snow. I will not take any more of the committee’s time, ex- 
cept to say that the letters from the Federal Trade Commission are 
part of the material presented. 

Senator Kerauver. We understood that. 

Senator Dmxsen. Mr. Chairman, I have one more question. 

I notice, Mr. Snow, that that memorandum was signed by the 
Director of the Antitrust Division of the FTC. 

Mr. Snow. The Bureau of Antimonopoly, yes. That was abolished 
after Mr. Howrey became chairman. And their functions were as- 
signed to the Bureau of Investigation, in part, and in part to other 
bureaus, and Mr. Babcock, who was the Director of the Bureau of 
Investigation, took over. But the Bureau of Antimonopoly existed 
down to some time after Mr. Howrey’s appointment. 

Senator Dirksen. But a finding by the head of a division that an 
investigation was denied in an. individual case would not be the 
same, I take it, as a ruling by the Commission, would it? 

Mr. Snow. Not having been on the staff of the Commission, I can 
only state what is hearsay in the matter, and that is that such 
statement by heads of bureaus are in accordance with the defined 
Commission policy. 

For example, in a protracted line of correspondence which we had 
with Mr. Babcock, as head of the Bureau of Investigation, Mr. Bab- 
cock appeared in conversations to be powerless to change his position, 
that he could not investigate any retailer price-discrimination com- 
plaints under the Standard of Detroit decision, and I finally said, 
well, it would have to go back to the Commission, thus suggesting the 
formulation of a policy by the Commission which is expressed and 
which guides the actions of the various bureaus. 

It is, of course, unusual when the Commission itself responds to an 
inquiry, and it is only in those cases where a revision of an established 
policy is involved, within my experience. 

Senator Dirksen. Mr. Chairman, I think that the point is im- 
portant enough that committee counsel should make further inquiry 
of the Commission and see whether it is only an administrative in- 
terpretation by a division in the Commission or whether there are 
findings by the Commission that support the head of the bureau in 
his findings. I think we ought to get an opinion from the Commission. 
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Senator Keravuver. Do any of you gentlemen know? 

Mr. Seevey. Mr. Wheelock ¢ 

Mr. Wueevock. Mr. Chairman, I do not think the Commission in 
any case has taken action against an oil jobber, as I recall it. In my 
estimation, that letter from the Bureau of Antimonopoly represents 
the current thinking of the Commission. Of course, I cannot speak 
forthe Commission. I am only a member of the staff. 

Senator Kerauver. How long have you been with the Commission ¢ 

Mr. Wurexock. Since 1937, Mr. Chairman. 

Mr. Seetey. You were assistant to the Chairman ? 

Mr. Wueetock. I was assistant to the Chairman when Senator 
Mead was Chairman, yes, sir. 

Senator Krerauver. Does this statement by Mr. Babcock represent, 
in your opinion, the general policy of the Commission ¢ 

Mr. Wueetock. There is a statement by Mr. Babeock. Now, Mr. 
Babcock did not sign the letter that you referred to, did he, Mr. Snow ? 

Mr. Snow. I should not have mentioned Mr. Babcock. These let- 
ters are signed by Mr. Sheehy, who was Director of the Bureau of 
Antimonopoly at the time that these two letters were executed. 

Senator Dirksen. We do not have to belabor the matter now, Mr. 
Chairman, but I think we ought to get some formal expression from 
the Commission. 

Senator Kerauver. You remember, Senator Dirksen, when we asked 
them about that, I said that I did not want to embarrass them in some 
cases they have down there, and they said they would rather not do 
it, when they appeared. 

Senator Dirksen. I am thinking now of a ruling that might have 
been made. It is quite important. 

Senator Keravuver. I will ask counsel to see if anything can be 
secured along that line, any ruling or anything more formal than 
that what Mr. Snow has brought before us. 

Mr. Sretey. Yes, sir. 

Senator Keravver. Is there anything else, Senator ? 

Senator Dirksen. Nothink further. 

Senator Kerauver. When Mr. Ellis was testifying, he said he would 
have no objection to later informing us or furnishing the committee 
with the legal memorandum and the suggestion for getting witnesses 
to testify here or contacting members of the committee, that he had 
sent out to his members, and he said he had no objection and would 
furnish the committee with that. And you gentlemen said you would 
do the same thing if you have any such documents. 

_ Mr. Snow. Certainly. You mean letters to our members concern- 
ing—— 

Senator Krravuver. I do not mean letters to all your members. I 
mean the general form 

Mr. Rogers. You mean, where we explain this? 

Senator Kerauver. Where you explain the bill and any action 
that you ask that they take. 

Mr. Rogers. Surely. 

Mr. Snow. Yes. We will be glad to do that. 

Senator Kerauver. Do you have that with you today? 

Mr. Rocrrs. No. I can get it in 30 minutes at the office. 

Mr. Rowr. Do you want all such communications? 
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Senator Kreravuver. No. We do not want all the communications 
you have had with the members. If you have any opinion letters that 
you have sent out to your members as to what the situation is and what 
you call on them to do—— 

Mr. Snow. A question, Senator. You referred to, with respect to 
the bill in the House and the Senate, or just in the Senate? 

Senator Kerauver. No; just over here in the Senate. We are not 
concerned with anything in the House. We do not want any Jong 
documentation. We thought if you had a 1- or 2-page opinion in 
the form of a telegram or in the form of a letter that you had sent 
out, that is what we wanted. 

Mr. Snow. Yes. 

Senator Kerauver. Will you try to get that up to us this afternoon? 

Mr. Rowe. Is it what we wanted our members to do or what we 
thought of the bill? 

Senator Krravver. In the first place, what you thought of the bill; 
your legal opinion about it, and what you thought it meant, and then 
what you wanted your members to do. 

Mr. Snow. Thank you, gentlemen. 

Senator Kerauver. And you will get that up this afternoon ? 

Mr. Rogers. Yes, sir. 

Mr. Snow. Our material will have to be mailed from Detroit, but I 
can make a call. 

Senator Keravuver. If you will call and get it here early in the 
morning. 

Mr. a I will call this afternoon, sir, and get it on its way. 

Senator Kerauver. We are anxious to get this printed just as 
quickly as possible. 

Now, Mr. Ellis, I seem to have something from you here. I guess 
you sent it up. 

Mr. Ex.is. I mailed one by special delivery. I think it left my 
office the day before yesterday afternoon. 

Senator Keravver. Is this it, June 21, 1956, which I have here? 

Mr. Etuis. May I see it? 

Yes, sir. This is one, I think. I mailed to you, and a copy to your 
staff, Senator, a covering letter with all of this, and this was one of 
the documents which I have mailed to you. 

Senator Keravuver. Very well. 

Mr. Euuts. I assure you, Senator, you will get everything that I 
have sent out to stimulate interest on this bill. I only hope the others 
will be as honest as I have. 

Senator Keravuver. All right. This will be made a part of the 
record. 

I notice you do go pretty strong here in urging that they wire and 
call Senator Kefauver and Senator O’Mahoney and all their own 
Senators. There is nothing wrong with that. 

Mr. Exsis. And I am going even stronger, Senator. 

Senator Kreravver. I do not think you could go much stronger than 
this letter. 

And you sent a copy of a suggested letter along for them to write! 

Mr. Exits. I would like to point out for the record at this time that 
in transmitting my documents, one of which was exactly that letter 
there, I also transmitted a copy of a letter dated June 18 from the 
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National Congress of Petroleum Retailers, wherein they do quite 
comparably the same thing. 

In brief, I followed their suggestion when they sent out a sample 
letter, too. You will note that mine is dated the 21st; theirs was dated 
the 18th. 

Mr. Snow. Mr. Chairman, would the committee be interested in a 
copy of a letter sent by the National Oil Jobbers Council, which has 
been sent to us by one of their members? We will be glad to transmit 
it with our own correspondence, if you wish. I would say it is a 


very positive and almost surly invitation to contact the members of 
the committee, 


If you want it, we will be glad to send it to you. 

Senator Kerauver. We will accept what you send in here. 

Will you other gentlemen send in your material? It will all be 
made part of the record. 


(The material referred to is as follows :) 


WasHInotTon, D.C., July 3, 1956. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, Senate Office Building, 
Washington, D.C. 

Dear SENATOR Kerauver: During the course of my appearance before the 
Antitrust and Monopoly Subcommittee of the Senate Judiciary Committee, on 
Friday and Saturday, June 29 and 30, you requested that I supply the subcom- 
mittee with copies of any letters or telegrams which I had sent to independent 
petroleum jobbers in re S. 11 or H. R. 1840, which bills were the subject of your 
hearings. In addition, you asked if I would submit copies of any legal opinions 
in regard to either of these bills which I had submitted to my clients, the National 
Oil Jobberg Council. My clients quickly granted permission for me to submit 
the latter. 

Attached hereto as exhibit 1 is copy of a telegram sent to the secretaries of 
24 State and regional oil jobber associations. This telegram, dated June 5, 1956, 
was sent at a time when it was feared that the Senate Judiciary Committee would 
not hold hearings on either of the above-mentioned bills, thereby precluding 
jobbers from voicing their opposition. 

Attached hereto as exhibit 2 is copy of a telegram dated June 21, 1956, which 
was sent to the secretaries of the associations listed on the copy. You will note 
that one sentence therein stated “Briefing and statements will be supplied by this 
office.” Briefing ultimately was supplied by this office, but no statements were 
prepared, and, as you will recall, each jobber witness appeared without a pre- 
pared statement, with the exception of one (Spencer C. Baggs) who supplied a 
written statement for the record. This statement was prepared by the witness 
himself. I would further point out that in order to save time for the subcommit- 
tee, arrangements were made with you and members of the subcommittee staff 
whereby only a few of the oil jobber association witnesses would be heard by the 
subcommittee. The remainder of the associations who had asked to be heard 
had their witnesses in Washington to attend the hearings on Friday, and these 
witnesses were introduced in person, as the record will reflect. These introduc- 
— were made while Senator Langer presided prior to your arrival at the 

earings. 


Attached hereto as exhibit 3 is copy of a telegram dated June 22, 1956, in 
which IT asked for witnesses acquainted with Senators from the respective States 
of the member associations for the reason that a person known by a Senator 
could gain quicker audience to present his views than someone who is not 
personally known. 


Attached hereto as exhibit 4 is copy of a telegram dated June 25, 1956, same 
dealin’ primarily with arranging for witnesses’ hotel reservations. 

Attached hereto as exhibit 5 as copy of a telegram dated June 25, 1956. This 
telegram was sent to the list attached thereto for the purpose of advising 
them that the hearings ortginally set for Thursday had been postponed to the 
following day, Friday, June 29. 


79800—56——-438 





668 TO AMEND SECTION 2 OF THE CLAYTON ACT 


Attached hereto as exhibit 6 is an analysis of S. 11 and H. R. 1840, drafted in 
layman’s terms, which was handed to the various jobbers for the purpose of 
acquainting them with some of the legal implications of these bills insofar ag 
they pertain to jobbers, and for the further purpose of enabling them to more 
quickly explain their position to their respective Congressmen and Senators, 

Attached hereto as exhibit 7 is copy of a letter dated June 21, 1956, sent to 
the officials designated thereon. The obvious intent of this letter was to advise 
jobbers of the quick hearing which had been called on the bills in question and 
to stimulate jobbers in contacting their respective Senators for the purpose of 
voicing their opposition to these bills. This letter was sent after inquiry re 
vealed that the National Association of Retail Druggists, the National Associ- 
ation of Retail Grocers, and the National Congress of Petroleum Retailers—as 
well as other groups—lhad literally deluged both the Congress and the Senate 
with letters and telegrams in regard to these two bills. My letter was more 
specifically provoked by the fact that I received copy of an emergency bulletin 
issued by the National Congress of Petroleum Retailers dated June 18, 1956, 
wherein they sought to further stimulate legislative activity in regard to these 
two bills. Your particular attention is directed to a copy of this bulletin which 
is attached hereto as exhibit 8. 

if there is any further information which you desire same will be submitted 
upon request. 

Sincerely yours, 
Orts H. ELLs, 
Gencral Counsel, 
National Oil Jobbers Council. 


EXHIBIT 1 


WASHINGTON, D. C., June 5 1956. 

Send following wire to attached list of 24 names: 

Suggest you send following telegram immediately to both Senators from your 
State: “Request you take action to insure that representative of this associa- 
tion be permitted to appear in opposition to Senate bill 11 before bill is reported 
out by committee.” 

Orts H. ELtts, 
General Counsel, National Oil jobbers Council. 


{Attachment to Exhibit 1] 


R. C. Belser, Alabama Petroleum Association, 34 South Perry Street, Montgom- 
ery, Ala. 

G. R. Bussey, Colorado Petroleum Association, 623 Kittredge Building, Denver, 
Colo. 

L. Edwardson, Connecticut Petroleum Association, Post Office Box 999, New 
Britain, Conn. 

Mrs. J. M. Woodruff, Florida Petroleum Marketers Association, Florida Title 
Building, Jacksonville, Fla. 

Walter McKee, Georgia Oil Jobbers Association, 290 Altoona Pl. SW., Atlanta, Ga. 

E. K. Edwards, Illinois Petroleum Marketers Association, 708 Ferguson Building, 
Springfield, IL. 

S. M. Fleener, Indiana Independent Petroleum Association, Severin Hotel, In- 
dianapolis, Ind. 

A. W. Grant, Intermountain Oil Jobbers Association, 345 South State Street, 
Salt Lake City, Utah 

L. W. Munson, Iowa Independent Oil Jobbers Association, 1010 Liberty Building, 
Des Moines, Iowa 

H. L. Clay, Kentucky Petroleum Marketers Association, 827 Commonwealth 
Building, Louisville, Ky. 

Joseph D. Hadley, Michigan Petroleum Association, 2130 Dime Building, Detroit, 
Mich. 

John C. Sullivan, Mississippi Oil Jobbers Association, 970 Milner Building, 
Juickson, Miss. 

R. W. Hadlick, Missouri Petroleum Association, 620A Jefferson Street, Jefferson 
City, Mo. 
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J. E. Stevens, Pennsylvania Petroleum Association, 307 Bergner Building, 6 
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H. H. Habn, Nebraska Petroleum Marketers Association, 1320 J Street, Lincoln, 
Nebr. 

w. A. Parker, Post Office Box 1548, Raleigh, N. C. 

H. F. Horning, Northwest Petroleum Association, Minneapolis, Minn. 
North Third Street, Harrisburg, Pa. 

BE. Klein Graff, South Dakota Independent Oilmen’s Association, Post Office Box 
186, Sioux Falls, S. Dak. 

Mrs. Bliz. Walker, Tennessee Oil Men’s Association, 1811 Division Street, Nash- 
ville, Tenn. 

J_N. Clark, Texas Oil Jobbers Association, 5927 Burnet Road, Austin, Tex. 

FE. D. Catterton, Virginia Petroleum Jobbers Association, 515 West Grace Street, 
Richmond, Va. 


Exuinit 2 
JUNE 21, 1956. 

Dayletter to all names on attached list: 

Hearings started today on 8S. 11 and H. R. 11. Please immediately make ar- 
rangements for good jobber witness to come to Washington to testify early part 
of next week. When committee notifies you of date your witness is scheduled to 
testify do not respond before talking with me. Must have one good jobber wit- 
ness from each State. Briefing and statements will be supplied by this office. 
[| have no help here so please give me all cooperation possible until this threat 
to jobber existence is whipped. 

Or1s H. Eris. 


Sent to secretarys of following associations: Alabama, Colorado, Connecticut, 
Florida, Georgia, Illinois, Intermountain, lowa, Michigan, Mississippi, Nebraska, 
North Carolina, northwestern Pennsylvania, South Carolina, South Dakota, Ten- 
nessee, Texas, Virginia, and Wisconsin. 


Exurit 3 
JUNE 22, 1956. 

Send following wire to names on attached list: 

Request that witness selected be closely acquainted with one or both Senators 
your State. If this impossible have some man come with witness who is closely 
connected with Senator. If witness name not already submitted to me please do 
so immediately. Present indications are witnesses due in my office by 10 a. m. 
Wednesday morning. Will advise of definite date as soon as obtained from 
committee. 

Ottis H. BPx.ts. 


[Attachment Exhibit 3] 


R. C. Belser, 34 South Perry Street, Montgomery, Ala. 

G. R. Bussey, 623 Kittredge Building, Denver, Colo. 

L. Edwardson, Post Office Box 999, New Britain, Conn. 

Mrs. J. M. Woodruff, Florida Title Building, Jacksonville, Fla. 
Walter McKee, 290 Altoona Place SW., Atlanta, Ga. 

Kk. K. Edwards, 708 Ferguson Building, Springfield, Ill. 

A. W. Grant, 345 South State Street, Salt Lake City, Utah. 

L. W. Munson, 1010 Liberty Building, Des Moines, Iowa. 
Joseph D. Hadley, 2130 Dime Building, Detroit, Mich. 

John C. Sullivan, 970 Milner Building, Jackson, Miss. 

H. H. Hahn, 1320 J Street, Lincoln, Nebr. 

W. A. Parker, Post Office Box 1548, Raleigh, N. C. 

H. F. Horning, 430 Syndicate Building, Minneapolis, Minn. 

J. E. Stevens, 307 Bergner Building, 6 North Third Street, Harrisburg, Pa. 
W. L. Heinz, Central Oil Co., Columbia, 8. C. 

E. Klein Graff, Post Office Box 486, Sioux Falls, 8. Dak. 

Mrs. Elizabeth Walker, 1811 Division Street, Nashville, Tenn. 
J. N. Clark, 5927 Burnet Road, Austin, Tex. 

K. D. Catterton, 515 West Grace Street, Richmond, Va. 

K. C. King, 318 Tenney Building, Madison, Wis. 

K. C. Jeffries, Jeffries Oil Co., Miami, Okla. 


79800—56——44 
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ExuHisiT 4 
JUNE 25, 1956. 
Send following wire to attached list: 

Wire name your witness and time of arrival immediately. Meeting my office 
10 a. m. Wednesday, June 27. Hearings Thursday. Have witness wire both 
Senators for appointment Wednesday afternoon. Hotel reservation at Sheraton 
Park Hotel in my name. 


Oris H. Extts. 


ExHIsit 5 
JUNE 25, 1956. 

Send following wire to attached list: 

Hearings changed to Friday, 29th. Change your plans to arrive Wednesday. 
Briefing my office Thursday morning. Change your Senator appointments to 
Thursday afternoon. 

Ortts H. ELxts. 


Roy Thompson, Apex Motor Fuel Co., 1401 West North Avenue, Chicago, Ill. 

Ralph N. Pendergraft, Pendergraft & Williford Oil Co., Jackson, Miss. 

J. E. Stevens, 307 Bergner Building, 6 North Third Street, Harrisburg, Pa. 

E. Klein Graff, South Dakota Independent Oil Men’s Association, 202 Western 
Surety Building, Sioux Falls, S. Dak. 

Gilbert Campbell, Albemarle Motor Co., Charlottesville, Va. 

Miles Mills, Sr., Oils, Inc., Southwest 6th and Murphy Streets, Des Moines, Iowa. 

Mrs. Eliz. Walker, 1811 Division Street, Nashville, Tenn. 

H. H. Hahn, 1320 J Street, Lincoln, Nebr. 

R. C. Belser, 34 South Perry Street, Montgomery, Ala. 

E. K. Bennett, Bennett Oil Co., Longview, Tex. 

Martin Citrin, Citrin & Kolb Oil Co., 14445 Linwood, Detroit, Mich. 

L. C. Jeffries, Jeffries Oil Co., Miami, Okla. 

M. M. Greling, Gem State Oil Co., Idaho Falls, Idaho 

Spencer Baggs, Wasatch Northern Oil Co., 23d and Grant Avenue, Ogden, Utah. 

George Calkins, 105 South Cherokee, Denver, Colo. 

Frank W. Robshaw, South Atlantic Oil Co., Palatka, Fla. 

Russ Williams, Sr., Gaseteria, Inc., 1031 East Washington, Indianapolis, Ind. 

Melvin Hall, Hall Oil Co., Noel, Mo. 

Will Parker, North Carolina Oil Jobbers Association, Raleigh, N. C. 

W. L. Heinz, Central Oil Co., Columbia, S. C. 


EXHIBIT 6 


ANALYSIS OF S. 11 (anp H. R. 1840)—A Britt To Limit a SuPpiier’s Rieut To 
MEET A LOWER PRICE OFFERED TO H1s CUSTOMER BY A COMPETITOR 


The introduction of S. 11 resulted from the Supreme Court overruling an FTC 
interpretation of the Robinson-Patman Act in the so-called Standard of Indiana 
or Detroit case. The facts in that case were that Standard was engaged in the 
direct distribution of gasoline to retailer dealers in the city of Detroit and in 
addition thereto, was selling gasoline to certain jobbers, some of which were also 
selling to retailers as well as selling at retail through their own service station 
outlets. Standard’s prices to its retailer customers were higher than the prices 
to the jobber customers—such jobbers performing the additional function of 
storing and distributing gasoline to others as well as their own service stations. 

FTO took the position that Standard’s lower prices to the jobbers or jobber- 
retailers amounted to a discrimination as between Standard’s own retail cus- 
tomers. Standard’s defense was that (1) the lower prices to the jobbers were to 
compensate for the additional function performed by the jobber, and (2) the 
lower prices were given in good faith in order to meet the prices of other sellers 
who were attempting to obtain the business of Standard’s jobber customers. 

The latter defense being made under the Robinson-Patman Act which per- 
mitted the granting of a lower price to one customer without granting it to all 
competing customers if such lower price was made in good faith to meet the 
competition of another seller. Certain of the jobber customers were selling at 
reduced prices through their retail outlets in competition with Standard’s retail 
customers. FTC took the position that the discriminatory prices made to the 
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jobber customers were not made in good faith and further, that even if made in 
vood faith the result tended to lessen competition since such jobbers were Using 
the discriminatory prices to affect the Detroit market. FTC took the position 
that the defense of good faith did not obtain if the discriminatory price granted 
was used to lessen competition. The Supreme Court overruled this interpre- 
tation of existing law. 

S. 11 and H. R. 1840 (as well as several predecessor bills) were introduced to 
change the law so as to provide a statutory basis for the FTC interpretation 
which had been held to be erroneous. These identical bills seek to estabilsh this 
erroneous interpretation by a change in the law. The arguments presented by 
FTC throughout the long legal history of the Standard case make it apparent 
that they have little or no concern over the fact that such interpretation would 
probably lead to the elimination of independent wholesale jobbers and distribu- 
tors of gasoline. The potential adverse effects of this bill on jobbers are as 
follows: 

1. Suppliers who engage in dual distribution (selling direct to service stations 
and also selling through jobbers who in turn sell to service stations in the same 
competitive area) may find it necessary to eliminate jobbers and go to direct 
distribution rather than run the risk of policing sales made by such jobbers; 

2. Jobbers with exclusive territory franchises are finding it difficult to expand 
their facilities commensurate with gasoline volume growth with the result that 
their suppliers are threatening to either distribute direct (thus eliminating the 
jobber) rather than entertain the idea of dual distribution in the face of the 
dangers imposed by 8S. 11; 

3. Some jobbers have subjobbers in the same competitive area; such jobbers 
necessarily must sell to these subjobbers at prices less than they charge to service- 
station customers. Since the jobber cannot dictate the subjobbers reselling price 
it is conceivable that the subjobber could resell at a price that could set in motion 
a chain of events resulting in substantial lessening of competition—if such is the 
case, then apparently S. 11 would be violated ; 

4. Most gasoline jobbers own and lease service stations to independent opera- 
tors. If an operator terminated the lease the jobber must operate the station 
with salaried personnel until another operator is obtained. If the jobber’s 
supplier also sells to service stations in the same competitive area a serious 
problem could be posed—the problem being that the supplier might be charged 
with price discrimination if the jobber, for any cause, cut prices at this retail 
outlet ; and 

5. A jobber would be fearful of granting a discriminatory price to one service- 
station operator even though such price were made in good faith to meet the 
price of another competitor who was seeking the service-station customer. This 
would leave the jobber open to being raided by newcomers to the market, 

As a general proposition, the provisions of this bill would hurt gasoline 
jobbers probably more than any other small-business man. This is due to the 
fact that the granting of a lower price on gasoline to one customer is more likely 
to touch off a chain reaction of lower prices than probably exists in the sale of 
any other commodity. A lower price granted on toothpaste, oranges, or ham 
does not touch off price wars in the drug or grocery business since these estab- 
lishments handle so many varied items that price differentials are not as note- 
worthy to customers as in the case of gasoline where that is the principal product 
of a service-station establishment. The large integrated oil companies may 
turn to commission agents and salaried personnel for distribution of products 
rather than utilize independent jobbers and dealers with the risks incident to 
operation under S. 11 (or H. R. 1840). 

It is the fear of independent jobbers that the aims of the Commission (FTC) 
as expressed in its order, if written into the law, would threaten the jobber with 
irreparable harm. In this connection, an independent study of the Detroit case 
by the editors of the Harvard Law Review has concluded that under the Com- 
mission’s order “the jobber will suffer most.” In their opinion, “He will either 
be eliminated from the distribution process by his supplier or suffer a limitation 
of his freedom of action through some form of resale price maintenance. This. 
result would seem anomalous since the statute was designed to protect small 
businesses, and especially middlemen.” (Note, Functional Discounts Under the 


Robinson-Patman Act: The Standard Oil Litigation, 67 Harvard Law Review, 
pp. 294, 311-312 (December 1953).) 
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ExHIsIT 7 


NATIONAL OIL JoBBERS COUNCIL, 
Washington, D. C., June 21, 1956. 
To: Officers, directors, committee chairmen of NOJC and officers, directors and 
members of legislative committees of member associations 


A quick hearing has just been called on S. 11 and H. R. 11—identical bills, 
These bills would, in substance, nullify the decision reached in the so-called 
Standard of Indiana or Detroit case. The retail grocers, the retail druggists, 
and the retail gasoline dealers have mobilized the toughest lobby to get this 
bill through that this office has seen in many years. Unless we can produce at 
least one—and more, if possible—good jobber witnesses from each member State 
this bill will be approved by the Judiciary Committee and ultimately become 
law. As a matter of fact, it is quite possible that even with this effort the same 
result may obtain. I, together with several jobbers who have been in Washing- 
ton for the past 3 days, am making every possible effort to have the hearings 
extended long enough for grassroot jobbers to come in and testify to the fact 
that this bill would destroy the petroleum jobber. 

I realize that most jobbers do not really understand the effect that the bill 
will have on them. Let it suffice to say that had the Federal Trade Commis- 
sion’s interpretation of existing law prevailed in the Standard case, every gaso- 
line and fuel oil jobber who competes with his supplier in the same competitive 
area would have been put out of business and no jobber could make a special 
price to one dealer in order to keep from losing that dealer to another jobber or 
supplier who offered the dealer a better price. They are now attempting to 
change the law so that this previous, erroneous interpretation of FTC will be- 
come legal. The editors of the Harvard Law Review in an article discussing 
the Standard case concluded that under the Federal Trade Commission’s order 
the “jobber will suffer most.” The editors further stated that in their opinion 
“he (the jobber) will either be eliminated from the distribution process by his 
supplier or suffer a limitation of his freedom of action through some form of 
resale price maintenance. This result would seem anomalous since the statute 
was designated to protect small business, and especially middlemen.” 

I am appealing to every secretary to barrage his own members for the purpose 
of stimulating telegrams, telephone calls, and letters to the Senators from their 
respective States wherein they will point out that if this bill passes it will “put 
me out of business.” I am pleading with every jobber who receives this letter 
to write, not only his own Senator but Senators on the Senate Judiciary Commit- 
tee, as well as Senators from other States pointing out to them that while this 
bill may sincerely intend to help the small-business man—and may help some of 
them—it will also set the machinery in motion to destroy many others. You 
might quote the foregoing extract from the Harvard Law Review since we have 
found by experience here that it carries considerable weight. 

Now please do not delay this action since the chairman of the subcommittee 
(Senator Estes Kefauver, acting under the direction of Senator Joseph C. 
O’Mahoney) is pressing for quick conclusion of these hearings. Our one hope 
will be to defeat or amend the bill in committee—if it ever reaches the floor of 
the Senate I am afraid it will pass (there were only three opposing votes in the 
House. ) 

I have today wired your secretaries asking that they provide me with one good 
jobber witness who will be briefed and given a prepared statement here. Please 
cooperate with your secretary and if more than one person can come, the more 
the better. It is my opinion that if this bill passes there will not be enough 
gasoline jobbers left 5 years from now to start a third-class crap game—it is 
just that serious and if you jobbers are not willing to do something to help your- 
selves on this matter then God knows nobody else can ever help you. 

Sincerely yours, 
Orrs H. Exxis. 


P. S—aAttached is a sample letter which you might use as a guide in writing 
to your Senator. I prefer that you write your own letter and that you only use 
this letter as a guide and rearrange by using your own language. 
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SaMPLE LETTER 
Senator . 
Senate Office Building, 
Washington 25, D.C. 

DEAR SENATOR : The Senate Judiciary Committee has just decided to 
hold hearings on 8S. 11—a bill that would nullify the decision in the famous 
Standard Oil Company of Indiana case. This bill on its face appears to be de- 
signed to help the small business and it is quite possible that it might be used to 
help some small-business men. Unfortunately, however, if the bill is passed it 
will immediately destroy many independent gasoline and fuel oil jobbers and 
will set in motion the machinery which would ultimately destroy practically 
every independent gasoline jobber, including myself. 

Most people have been led to believe that the bill would strike against the 
major oil companies since it would repudiate the decision in the Standard case. 
You would possibly be interested to know that the editors of the Harvard Law 
Review in discussing the Standard case stated that under the Commission (FTC) 
order “the jobber will suffer most.” The editors further stated “He (the jobber) 
will either be eliminated from the distribution process by his supplier or suffer a 
limitation of his freedom of action through some form of resale price mainte- 
nance. This result would seem anomalous since the statute was designed to 
protect small businesses, and especially middlemen.” 

Had the position taken by the FTC in this case prevailed the result would have 
been exactly as these editors predicted. Now they are trying to change the law 
so as to provide a legal basis for the FTC interpretation. In brief, this bill would 
legalize our destruction—not the destruction or impairment of the major oil 
companies. 

It is our belief that some small-business groups who support this bill as a 
means of righting their own problems have, in reality, instigated the casting of 
a net that would in the end hurt as many small-business men as it would help. 
We do not object to the Congress taking steps to help small business but surely 
it is absurd to pass a law that will help some and destroy others. We, there- 
fore, beseech you to look into this matter before you cast your vote and particu- 
larly, that you review the testimony which will be produced by independent 
jobbers and their representatives. I believe that if you will do this you will work 
toward providing a means whereby those who are hurting can be helped but 
without hurting other small-business men like myself who do not deserve to be 
destroyed. 


JUDICIARY 
(Meets Monday) 
DEMOCRATS 


*Matthew M. Neely, of Wést Virginia 
*James O. Eastland, of Mississippi 
*Estes Kefauver, of Tennessee 
Olin D. Johnston, of South Carolina 
*Thomas C. Hennings, Jr., of Missouri 
John L. McClellan, of Arkansas 
Price Daniel, of Texas 
*Joseph C. O’Mahoney, of Wyoming (chairman of subcommittee) 


REPUBLICANS 


*Alexander Wiley, of Wisconsin 

*William Langer, of North Dakota 
William E. Jenner, of Indiana 
Arthur V. Watkins, of Utah 

*Everett McKinley Dirksen, of Illinois 
Herman Welker, of Idaho 
John Marshall Butler, of Maryland 


Joseph A. Davis, chief clerk 


*Members of the Antitrust Subcommittee of the Senate Judiciary Committee holding 
hearings on 8. 11. 
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ISMERGENCY DBULLETIN—ACTION AND REPLY REQUESTED—PLEASE AcT Now 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit 26, Mich., June 18, 1956. 


OFFICIAL BULLETIN 


House Adopts Equality of Opportunity Bill 398 to 3; Maximum Effort Now 
Required To Secure Senate Approval Before Adjournment 


Important—This bulletin tells what to do 


Our equality of opportunity bill has now been approved by the House of Rep- 
resentatives by the overwhelming vote of 398 to 3. Adopted as H. R. 1840, which 
was amended to conform word for word and comma for comma with the bill 
originally introduced by Representative Patman, this measure is now awaiting 
action in the Senate by the Senate Judiciary Committee. 

The substitution of H. R. 1840 for H. R. 11 and amendment of H. R. 1840 to 
conform exactly to H. R. 11 was a parliamentary maneuver made necessary or 
considered helpful in view of the Judiciary Committee’s approval of H. R. 1840 
and failure to act favorably on H. R. 11, and was approved by Representative 
Patman. 

Our extraordinary victory in the House shows what small business can do. 
Now, with a very limited time in which to work, we must duplicate and exceed 
these efforts in the Senate. By doing so, we can assure the freedom of smal! 
business from destruction through price discrimination practices for years to 
come. We can gain equality of opportunity and earned prosperity for thousands 
and thousands of service station operators and other small-business men as well. 

As shown in the Congressional Record, NCPR and our testimony and support 
for this bill were mentioned over and over in the 3-hour debate which preceded 
its adoption, and we have received heart-warming congratulations from many 
congressional leaders on our efforts in support of this measure. 

The overwhelming vote of approval in the House was especially gratifying to 
Representative Patman who has written us: “In view of this almost unanimous 
vote, I see no reason why the Senate should not take quick action on the bill. | 
want to thank you and your fine organization for the good work that you have 
done.” 

In view of the very extended hearings and complete record made before the 
House Judiciary Committee, there is no need for the Senate Committee to hold 
time-consuming hearings—and NCPR and other small-business groups supporting 
this bill are urging members of the Senate Judiciary Committee to approve this 
bill without such hearings. Of necessity, our strategy is to act with maximum 
sustained energy now in transmitting the demands of millions of small-business 
men for the speediest possible action on this bill. 

Your participation is absolutely necessary for the success of this strategy and 
the adoption of this bill by the Senate. Letters and personal contact with mem- 
bers of the Judiciary Committee are highly important, and it is also important 
that all Members of the Senate receive as many letters as possible from their 
constitutents. 

Enclosed is a suggested form of the type of letter which you are requested to 
send to members of the Judiciary Committee (particularly if they are from your 
home State). Names of Judiciary Committee members are listed at the top of this 
suggested form of letter. Also enclosed is the sort of letter which should be 
sent to other Members of the Senate. 


Please take the following actions immediately using the full force of your or- 
ganization to make them effective: 

1. Write to any members of the Senate Judiciary Committee from your State 
along the lines suggested—also to committee members not from your State if 
possible. (See enclosure A.) 

2. Write to Senators from your home State who are not on the Judiciary Com- 
mittee along the lines suggested in the general letter to such Senators. (See 
enslosure B.) 

3. Get supporting letters and telegrams from as many individuals service- 
station operators as possible. 


4. Take the above actions now. We have only a few weeks in which to secure 
Senate action and approval. 
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lo help coordinate strategy, please send us copies of your letters and wires 

d of all replies received as soon as possible. 

You have proved your effectiveness in letters and contacts with Members of 
the House of Representatives—resulting in one’ of the most signal victories in 
this session of Congress. Now comes the final test. Let us accept this challenge 
by working as we have never worked before to make certain that the voice of 


mall business is heard and the future of small business advanced. 

This is perhaps the greatest opportunity for accomplishment which we have 
had in many years. If we falter or delay, the promonopolists and big business 
lobbyists will do the rest. If we continue the energy and effort which we have so 


r demonstrated, we canot be stopped. 


It all depends on you, 
JOHN W. NERLINGER, Jr., 
Erecutive Secretary. 
WILLIAM D. Snow, 
General Counsel. 


NOTE IN CONNECTION WitH LETTERS TO SENATORS 


Listed below are the names of Senators who cosponsored S. 11 which is iden- 


tical with H. R. 1840. 


Your letters to these Senators might well include an additional last paragraph 


as follows: 


‘As you were a cosponsor of S. 11 which is identical with H. R. 1840, we know 
of your interest in our problems and in preventing destructive price discrimina- 
tion practices, and we are depending on your help to make effective protection 


against this persistent evil a reality.” 


SENATORS WHO COSPONSORED 8. 11 


Estes Kefauver (Tennessee, Democrat) 

Frank A, Barrett (Wyoming, Republi- 
can) 

J. Glenn Beall (Maryland, Republican) 

Dennis Chavez (New Mexico, Democrat) 

Everett Dirksen (Illinois, Republican) 

Paul H. Douglas (Illinois, Democrat) 

J. W. Fulbright (Arkansas, Democrat) 

Theodore F. Green (Rhode Island, 
Democrat) 

Thomas C. Hennings, Jr. (Missouri, 
Democrat) 

Lister Hill (Alabama, Democrat) 

Spessard L. Holland (Florida, Demo- 
erat) 

Hubert H. Humphrey 
Democrat) 

Henry M. Jackson (Washington, Demo- 
crat) 

Thomas H. Kuchel (California, Re- 
publican) 

William Langer (North Dakota, Re- 
publican ) 

Herbert H. Lehman (New York, 
Democrat) 


(Minnesota, 


Russell B. Long (Louisiana, Democrat) 

John L. McClellan (Arkansas, Demo- 
crat) 

Patrick V. McNamara (Michigan, Dem- 
ocrat) 

Warren G. Magnuson (Washington, 
Democrat) 

Michael J. Mansfield (Montana, Demo- 
crat) 

Wayne Morse (Oregon, Independent) 

James E. Murray (Montana, Democrat) 

Richard L. Neuberger (Oregon, Demo- 
erat) 

John O. Pastore 
Democrat) 

W. Kerr Scott (North Carolina, Demo- 
erat) 

George A. Smathers (Florida, Demo- 
crat) 

John J. Sparkman (Alabama, Demo- 
erat) 

W. Stuart Symington (Missouri, Demo- 
erat) 


(Rhode Island, 


SuacGestep LETTER TO MEMBERS OF THE SENATE JUDICIARY COMMITTEE 


MEMBERS OF THE SENATE JUDICIARY COMMITTEE 


James O. Eastland, Mississippi, chair- 
man 

Estes Kefauver, Tennessee 

Olin D, Johnston, South Carolina 

Thomas C. Hennings, Jr., Missouri 

John L. McClellan, Arkansas 

Price Daniel, Texas 

Joseph C. O’Mahoney, Wyoming 


Alexander Wiley, Wisconsin 
William Langer, North Dakota 
William E. Jenner, Indiana 
Arthur V. Watkins, Utah 

averett M. Dirksen, Illinois 
Herman Welker, Idaho 

John M. Butler, Maryland 
Matthew M. Neely, West Virginia 
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Hon. ——— ; 
Senate Office Building, 
Washington 25, D. C. 


Dear SENATOR -: As a:member of the Senate Judiciary Committee, we 
desperately need your help in securing adoption of H. R. 1840 to strengthen the 
Robinson-Patman Act. 

Price discrimination practices weaken and destroy small business. As shown 
in the record, Congress intended to prevent such destructive price discrimination 
when it adopted the Robinson-Patman Act, but the Supreme Court decision in 
the Standard-Detroit case in 1951, which opened up the “good faith” loophole, 
has destroyed the effectiveness of the Robinson—Patman Act. 

In the retail petroleum industry, 60,000 service station operators fail in busi- 
ness, quit business or are forced out of business by hardship conditions every 
year—and price discrimination of the type permitted by the Supreme Court 
decision is probably the most important single cause of these human 
catastrophes. 

The injury to small business caused by the Supreme Court decision will un- 
doubtedly deepen and worsen until Congress acts to remedy the situation, and 
now for the first time since 1951 we are hopeful of getting such protection. 
H. R. 1840, the equality of opportunity bill (identical with S. 11 and H. R. 11 
as introduced by Representative Patman) limits the “good faith-meeting com- 
petition” defense to cases where competition is not injured or destroyed by the 
discrimination. It will remedy the damage done by the Supreme Court’s deci- 
sion, restore the intention of Congress in adopting the Robinson-Patman Act, 
and give small business the protection which it needs and deserves. 

In the House this bill received very extended hearings before the House Judi- 
ciary Committee, at which a score of small business trade associations, farm 
and labor organizations appeared in its support. It was approved by the com- 
mittee, and adopted by the House 393 to 3. 

This bill was unfortunately delayed in the House, however, and the pro- 
monopolists and lobbyists for big business which profit from price discrimina- 
tion are probably hoping for sufficient delay in the Senate to prevent adoption 
at this session. In view of how desperately small business needs this bill, we 
ask your help to see that these delays do not occur and that this bill comes to 
a vote and is approved in this session. 

Since the House has given this bill such extended hearings and the record 
is so complete, we are hopeful that the Senate Judiciary Committee can act 
on this measure without further hearings so that it may come to a Senate vote 
in plenty of time. 

We will sincerely appreciate your help as a member of the Senate Judiciary 
Committee in getting approval for this bill early enough to make its passage 
at this session possible, and our members will appreciate hearing from you as 
to the progress which is being made. 

Very truly yours, 


SuGGESTED GENERAL LETTER TO SENATORS 


Hon, ———— ———, 
Senate Office Building, 
Washington 25, D. C. 


Dear SENATOR : We desperately need your help in combating price dis- 
crimination practices which weaken and destroy small business. Congress in- 
tended to prevent such destructive price discrimination when it adopted the 
Robinson-Patman Act, but the Supreme Court decision in the Standard-Detroit 
ease in 1951, which opened up the “good faith” loophole, has destroyed the ef- 
fectiveness of the Robinson-Patman Act. 7 

In the retail petroleum industry, 60,000 service-station operators fail in busi- 
ness, quit business, or are forced out of business by hardship conditions every 
year—and price discrimination of the type permitted by the Supreme Court 
decision is probably the most important single cause of these human catastrophes. 

The injury to small business caused by the Supreme Court decision will un- 
doubtedly deepen and worsen until Congress acts to remedy the situation, and 
now for the first time since 1951 we are hopeful of getting such protection. A 
bill has just passed the House of Representatives which will remedy the damage 
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done by the Court’s decision, restore the intention of Congress in adopting the 
Robinson-Patman Act, and give small business the protection which it needs 
and deserves. This is H. R. 1840, the equality of opportunity bill (identical with 
S. 11 and H. R. 11 as introduced by Representative Patman) which will limit the 
good faith-meeting competition” defense to cases where competition is not in- 
jured or destroyed by the discrimination. 

In the House this bill received very extended hearings before the House Judi- 
ciary Committee, at which a score of small business trade associations, farm and 
labor organizations appeared in its support. It was approved by the committee, 
and adopted by the House 398 to 3. 

This bill was unfortunately delayed in the House, however, and the pro- 
monopolists and lobbyists for big business which profit from price discrimina- 
tion are probably hoping for sufficient delay in the Senate to prevent adoption 
at this session. In view of how desperately small business needs this bill, we 
ask your help to see that these delays do not occur and that this bill comes to 
a vote and is approved in this session. 

Since the House has given this bill such extended hearings and the record is 
so complete, we are hopeful that the Senate Judiciary Committee can act on this 
measure without further hearings so that it may come to a Senate vote in 
plenty of time. 

We will sincerely appreciate your help in getting this bill to a vote as early as 
possible and your support for it. Our members will also appreciate hearing 
from you as to progress which is being made. 

Very truly yours, 


UniTep States WHOLESALE Grocers’ ASSOCIATION, INC. 
WASHINGTON 5, D. C. 


BULLETIN 
JUNE 22, 1956. 
More Opposition Than in House 


SENATE HEARINGS ON EQUALITY OF OPPORTUNITY BILL IN PROGRESS-—USWGA REPRE- 
SENTATIVE URGES COMMITTEE APPROVAL 


Get Your Senators To Support Bill 


R. H. Rowe, vice president and secretary of the United States Wholesale 
Grocers’ Association, appeared before the Senate Antitrust and Monopoly Sub- 
committee on June 21 and strongly urged committee and Senate approval of 
House-passed H. R. 1840, the equality of opportunity bill. 

The hearings will be resumed next week when a large number of opponent 
witnesses are scheduled to appear, a much larger number than appeared at the 
House hearing. 

Due to the shortness of time remaining for this session of Congress, Senate 
passage of the measure is by no means certain. 

Hence it is highly important that every member of the USWGA, if he has not 
already done so, should urge his Senators to work actively for committee ap- 
proval and Senate passage of the equality of opportunity bill before Congress 
adjourns—and without amendment. Crippling amendments will be proposed. 
Wire your Senators. 

Senator Estes Kefauver, of Tennessee, on campaign tour, flew into Washing- 
ton to preside at the hearing on June 21. He is the author of S. 11 which is 
similar to the House-passed measure. S. 11 is cosponsored by 29 other Senators. 

Members of the subcommittee present with Senator Kefauver at times during 
the hearing were Senator William Langer, of North Dakota, and Senator Everett 
Dirksen, of Illinois. Senator Joseph C. O'Mahoney, of Wyoming, acting chair- 
man of the subcommittee, after a talk on the present antimonopoly situation 
turned the hearing over to Senator Kefauver. Senator Russell B. Long, of 
Louisiana, a cosponsor of 8. 11, sat in with the subcommittee for a time and 
urged approval of the measure. 

Other proponent witnesses were: 

Henry Bison, associate general counsel, National Association of Retail Gro- 
cers; C. M. McMillan, executive secretary, National Candy Wholesalers Associa- 
tion; John W. Nerlinger, executive secretary, and William D. Snow, general 
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counsel, National Association of Petroleum Retailers, Inc.; Jack Jennings, as- 
sistant director, Cooperative League of the United States; Angus McDonald, 
National Farmers Union; W. W. Marsh, executive secretary, National Tire 
Dealers and Retreaders Association; and George J. Burger, vice president, Na- 
tional Federation of Independent Business. 

George Frates, Washington representative of the National Association of 
Retail Druggists; K. P. Bemis, of the United Fresh Fruit and Vegetable Asso- 
ciation; L. J. Harmanson, Jr., of the National Council of Farmer Cooperatives, 
filed supporting statements. 

Mr. Rowe, by way of summarizing his written statement, said to the subcom- 
mittee: 

“We think the enactment of H. R. 1840 is necessary to remedy a serious defect 
in the Robinson-Patman Act occasioned by the decision of the Supreme Court in 
the Indiana Standard Oil case. 

“In our view that decision sanctions price discriminations in the area of com- 
petition-meeting transactions of the kind that is otherwise banned, or, in the 
language of the minority opinion in the Standard Oil case, it permits ‘the very 
type of competition that Congress sought to remedy.’ 

“We believe that the prevailing view of the Federal Trade Commission which 
is expressly authorized to act in cases involving section 2 (b) of the Robinson- 
Patman Act, should have great weight in behalf of this legislation. 

“Commissioners Kern, Anderson, and Secrest now favor this measure. Com- 
missioners Anderson and Secrest at first opposed it as being premature, but after 
decisions in two cases by circuit courts of appeals based on the Supreme Court 
decision, changed their minds and now want the legislation enacted. 

“In a letter to Chairman Celler of the House Judiciary Committee by Com- 
missioner Anderson, concurred in by Commissioner Secrest, Commissioner An- 
derson says that both the circuit court cases, ‘in my opinion rather indicate that 
the matter of successful administration of section 2 of the Clayton Act as 
amended has been made more difficult.’ 

“Now any such difficulty in the successful enforcement of the price discrimina- 
tion provision of the act should certainly be removed. We believe H. R. 1840 
will do just that. 

“Small business needs full enforcement of all the provisions of the Robinson- 
Patman Act for its equality of opportunity, for its chance to survive and grow.” 


UNITED STATES WHOLESALE GrRocERS’ ASSOCIATION, INC., 
WASHINGTON 5, D. C. 
URGENT OFFICIAL DISPATCH IMPORTANT 


JULY 2, 1956. 
Crippling Amendment Must Be Killed 


EQUALITY OF OPPORTUNITY BILL IMPERILED IN SENATE—FLOCK OF OPPOSITION 
WITNESSES—FLOOD OF ADVERSE TELEGRAMS—HOSTILE AMENDMENT 


Renewed Wires to Your Senators Vital 


To All Wholesale Grocers: 


Four special dangers threaten passage of the equality of opportunity bill by 
the Senate at this session of Congress and perhaps for many years thereafter. 
These dangers are: 

1. The flock of opposition witnesses representing powerful interests who have 
testified at the hearings held by the Senate Judiciary Antitrust Subcommittee. 


2. The adverse wires that have been pouring in on Senators from opposition 
interests. 


> 


3. The shortness of time before Congress adjourns. 


4, The crippling amendment that is to be offered by Senator Homer E. Cape- 
hart, of Indiana. 
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THE CAPEHART AMENDMENT 


fhe Capehart amendment intended to be added at the end of the equality of 
opportunity bill, S. 11 (H. R. 1840), reads as follows: 

“Provided, however, That nothing herein contained shall be construed to pre- 
vent a seller from meeting an equally low price of a competitor when denying 
him the right to do so may have the effect of substantially lessening competition 
or tending to create a monopoly.” 

This language comes just after S. 11 says that unless the effect of the price 
discrimination may be substantially to lessen competition or tend to create a 
monopoly the good-faith defense in meeting the equally low price of a competi- 
tor is valid. 

The Capehart amendment appears to be saying something and some Senators 
may think it has some merit by way of compromise. But what does this amend- 
ment with its inverted phrasing really say? 

According to the views of W. A. Quinlan, USWGA general counsel, the Cape- 
hurt amendment “‘would be the equivalent of saying, unintelligibly, that meeting 
competition shall not be a defense if it might tend toward monopoly, unless it 
might not.” 

Mr. Quinlan’s conclusion is that the Capehart proposal “is a bad and destruc- 
tive amendment.” 

To the same effect is the opinion of William C, Kern, Federal Trade Com- 
missioner, who during his testimony for S. 11 before the Senate subcommittee 
said, “It would seem to me that it [the Capehart amendment] would pretty well 
emasculate the bill.” 

These views we think are sufficient to show that the Capehart amendment 
offers no element of strength for S. 11 (H. R. 1840), only confusion, frustration, 
or nullification. It should by all means be defeated. 


OPPOSITION WITNESSES 


2 


Some 32 witnesses have appeared before the Senate subcommittee in opposition 
to S. 11 (H. R. 1840). Predominant among them were representatives of the 
petroleum oil producers and jobbers. 

Other opponent witnesses included representatives of the National Associa- 
tion of Manufacturers, Association of American Railroads, Jones & Laughlin 
Steel Corp., Northwestern Lumberman’s Association, Rubber Manufacturers 
Association, United States Department of Commerce, New York State Bar Asso- 
ciation, American Bar Association (Federal trade section on antitrust law), 
Manufacturing Chemists Association, Radio-Electronic-Television Manufac- 
turers Association. 

Still other opposing witnesses represented interests embracing pulp and paper, 
celanese, aluminum, concrete, and fiber boxes. 

The hearing ends with more opposition witnesses Tuesday, July 3. Under all! 
of these circumstances, it is imperative that all wholesale grocers must come to 
rescue of their hard-fought-for, long-fought-for equality of opportunity bill. 


ACTION NOW 


What to do? Wire your Senators again. This may seem superfluous to you. 
From our knowledge of the situation here, it is not. Wires should be sent now, 
no matter how often you may have wired or written before. That flood of 
adverse wires must be countered and overcome. 

Wire your Senators to support, or hold fast to their support, of 8S. 11 (H. R. 
1M0), without the Capehart amendment or any other amendment. Do even 
more. Interest your customers, other business interests, connections, and friends 
to do likewise. 

The pressure of the time element is great, growing more crucial each day. 
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UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, INC. 
WASHINGTON 5, D. C. 
OFFICIAL DISPATCH IMPORTANT 


JUNE 12, 1956. 
H. R. 1840 With H. R. 11 Preamble 


EQUALITY OF OPPORTUNITY BILL PASSES HOUSE BY WHOPPING MAJORITY, 393 TO 3 


Now Get Busy With Your Senators 
To all Wholesale Grocers: 


At our suggestion you asked your Congressmen to be on hand in the House 
on June 11 and vote for the equality of opportunity bill, whether in the form of 
H. R. 11, the original bill brought to House floor by petition carrying the 
requisite 218 signatures, or H. R, 1840 reported out by the House Judiciary 
Committee. Our cordial thanks to you for so doing. 

Well, your Congressmen turned out in force and put the measure across by a 
practically unanimous vote—393 to 3. 

The three horsemen who tilted futilely against the majority whirlwind were 
Wolcott, Kilburn, and Cole; that is, Representatives Jesse P. Wolcott, of 
Michigan, and Clarence E. Kilburn and W, Sterling Cole, of New York. 

H. R. 1840 passed by a much larger majority than did the Robinson-Patman 
Act itself, which got through the House 20 years ago by a vote of 290 to 16. 

And that should be convincing proof, a real clincher, that the House wants 
the loophole in the Robinson-Patman Act plugged up. The harmful results 
of that loopehole to small business, we have presented in detail in our previous 
communications. 

Congressman Wright Patman of Texas deserves great credit for sponsoring 
the petition in behalf of H. R. i1. Without this petition and its success, we 
firmly believe there would have been no equality of opportunity bill before the 
House at this session, 

Mr. Patman is also due credit for not pressing H. R. 11 as a substitute for 
H. R. 1840, the committee-reported bill. He could have made such move under 
the House rule. He did not, however, thereby avoiding a floor fight among 
friends of this important legislation. 

Chairman Emanuel Celler of the House Judiciary Committee, Congressman 
Rogers of Colorado, author of H. R. 1840, and other members of the Judiciary 
Committee are also to be highly commended for agreeing that the preamble of 
H. R. 11 be transferred to H. R. 1840, thereby making H. R. 1840 identical with 
H. R. 11. They are also to be commended for their able management of the 
measure during the House debate. 

Now the measure goes to the Senate Judiciary Antitrust Subcommittee headed 
by Senator Joseph C, O’Mahoney, of Wyoming, then to the full Judiciary Com- 
mittee, and finally to the Senate floor. 


ANOTHER CALL FOR IMMEDIATE ACTION 


You have had a dramatic illustration of what the concerted action by mem- 
bers of small-business associations can accomplish in the House. 

Now let’s exert that same concerted action in the Senate. 

Wholesale grocers located in States represented on the Senate Judiciary Com- 
mittee should immediately write, or better still, wire their Senators on that 
committee urging immediate action on the House-passed bill, H. R. 1840. 

Wholesale grocers not located in States represented on the Senate Judiciary 
Committee should immediately write or wire their Senators to support H. R. 
1840 without amendment and also to request their fellow Senators on the 
Judiciary Committee to take prompt action on the House-passed bill, H. R. 1540. 

Stay with us by taking the action suggested and we can get this legislativu 
enacted before August adjournment. 





TO AMEND SECTION 2 OF THE CLAYTON ACT 


Members of the full Senate Judiciary Committee are: 


James O. Eastland, Mississippi, chairman Alexander Wiley, Wisconsin 

Estes Kefauver, Tennessee William Langer, North Dakota 
Olin D. Johnston, South Carolina William BE. Jenner, Indiana 
Thomas C. Hennings, Jr. Missouri Arthur V. Watkins, Utah 

John L. McClellan, Arkansas Everett McKinley Dirksen, Illinois 
Price Daniel, Texas Herman Welker, Idaho 

Joseph C. O’Mahoney, Wyoming John Marshall Butler, Maryland 
Matthew M. Neely, West Virgina 


Members of the Antitrust and Monopoly Subcommittee are: 
Joseph C. O'Mahoney, acting chairman Alexander Wiley 


Estes Kefauver William Langer 


Thomas C. Hennings, Jr. Everett McKinley Dirksen 
Matthew M. Neely 


NFBA NEWS 
(No. 1759) 
WasHinaton 4, D. C. June 12, 1956. 
ATTENTION Focuses ON SENATE AS House Passes EQUALITY OF OPPORTUNITY BILL 
H. R. 1840 APPROVED BY OVERWHELMING VOTE OF 398 TO 3 


Yesterday afternoon the House passed H. R. 1840, the equality of opportunity 
bill, and sent it to the Senate for action. Passed by a vote of 393 to 3, it proved 
that the House members were responsive to the universal demand of independent 
business people for strengthening of the Robinson-Patman Act. This constitutes 
another step forward, but the job is not yet completed. The bill has to be acted 
ou by the Senate Judiciary Committee and then by the full Senate. With the 
Congress aiming for adjournment by mid-July, quick action on the Senate side 


is essential. If the Senate does not act on the bill before Congress adjourns then 
all the good work in the House will be lost. Bills that are not passed this session 
do not carry over to the next Congress, It would be necessary to start all over 
again. 


SENATE JUDICIARY COMMITTEE MUST ACT QUICKLY IF BILL IS TO BECOME LAW 


The bill H. R. 1840 has been referred to the Senate Judiciary Committee. The 
committee has not yet taken any action on a companion bill, 8. 11, which has 
been pending for a year and a half. All NFBA members should immediately 
contact the Senators on the Judiciary Committee urging immediate action on 
H. R. 1840, which is identical to 8.11. There is no time to be lost. Also get all 
other friends of the Robinson-Patman Act to contact these Senators immediately. 
It is particularly important that those ho have Senators on the Judiciary Com- 
mittee contact them at once. 

The members of the Senate Judiciary Committee are: James O. Eastland, 
chairman, Mississippi ; Estes Kefauver, Tennessee ; Olin D. Johnston, South Caro- 
lina; Thomas C. Hennings, Jr., Missouri; John L. McClellan, Arkansas; Price 
Daniel, Texas; Joseph C. O’Mahoney, Wyoming; Alexander Wiley, Wisconsin ; 
William Langer, North Dakota; William BE. Jenner, Indiana; Arthur V. Watkins, 
Utah; Everett M. Dirksen, Illinois; Herman Welker, Idaho; John M, Butler, 
Maryland; Matthew M. Neely, West Virginia. 

The members of the Judiciary Subcommittee on Antitrust and Monopoly are: 
O’Mahoney, acting chairman; Kefauver, Hennings, Wiley, Langer, Dirksen, and 
Neely. 

PATMAN SHOWS GREATNESS IN LEADING FIGHT FOR H, R, 1840 


Although it was in order to strike out H. R. 1840 and insert H. R. 11, Wright 
Patman, of Texas, did not do so, in order to simplify the procedure and insure 
almost unanimous passage of the bill. It is to his everlasting credit that he 
yielded on this point of authorship to insure the unqualified strengthening of 
the act. He agreed to support H. R. 1840 if the preamble to H. R. 11 were added 
to that bill. That procedure was agreed on. (H. R. 11 was introduced by Mr. 
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Patman, and was the bill which 218 Congressmen petitioned for successfully. 
H. R. 1840 was introduced by Congressman Byron Rogers, of Colorado. It was 
identical to H. R. 11 except that it did not have the preamble.) 

Said Mr. Patman at the beginning of the House debate, when he discused the 
preamble (declaration of policy): ‘This declaration of policy states that it is to 
preserve competition. We believe that it is vital in a court case and we want it 
in * * * IT know that independent merchants throughout this country and small 
business concerns throughout America appreciate the fact that you signed the 
petition that made it possible for this legislation to be considered * * * I hope 
that the 218 members who signed the petition will consider that it was all right 
for me to make this agreement which I have made. The Committee on the 
Judiciary had some very fine hearings, and I will state that they gave us some 
gvod hearings. They went into this matter thoroughly and I appreciate it. But 
after the petition was signed the committee reported H. R. 1840, that is by Mr. 
Rogers. His bill is identical with H. R. 11 except it does not have the declaration 
of purpose and policy. 

‘‘Now I have assumed the power to agree with the gentleman from New York, 
Chairman Celler, and his committee that we would offer an amendment to put 
the declaration of purpose and policy of H. R. 11 into H. R. 1840; so that the 
bills will be identical and being identical we will not then make an issue of 
authorship and bill number. We want the legislation; we want the bill passed 
and it will be perfectly satisfactory with me and I hope it will be satisfactory 
with all the members who are signers of the petition that we make this bill, H. R. 
1840 by Mr. Rogers, the law. If it is passed that way I will not offer any motion 
to substitute.” 

The approval of the addition of the declaration of purpose to H. R. 1840 was 
passed by the House by a voice vote. 

Historical note.—In 1936 the original Patman bill passed the House by a vote 
of 290 to 16. Yesterday, the equality of opportunity bill, H. R. 1840, passed by 
a vote of 393 to 3. 

This outstanding support must not be in vain. Contact the Senate Judiciary 
Committee members immediately and urge immediate action on H. R. 1840 by 
that committee. Get everybody else to do the same. 


NATIONAL Foop BroKers ASSOCIATION, 
Washington, D. C., June 22, 1956. 
To Regional and Lieutenant Regional Directors. 


GENTLEMEN: The final battle is no. And believe me, it apepars to be a battle 
indeed. 

Yesterday I appeared before the Senate Judiciary Committee which has 
started holding hearings on S. 11 and H. R. 1840. I understand these hearings 
will resume TueSday, June 26, and continue through Thursday, June 28. 
Shortly after that we will know what the answer will be regarding the decision of 
the Judiciary Committee. 

The opposition is really waking up. So many had predicted that this bill did 
not have a chance to pass that it probably lulled some of our opponents to sleep. 
But, with the overwhelming vote in the House, they are really getting excited. 
Their present strategy apepars to be to delay consideration of the bill by drag- 
ging these Senate hearings indefinitely. This means it will take more work in 
the Senate than we originally anticipated. 

Therefore, every effort should be made to get all types of small-business groups 
to contact their Senators immediately. Every Senator should be contacted by 
his constituents. The Senators on the Judiciary Committee should be contacted 
and asked that they use their influence to see that the bill H. R. 1840 is reported 
out of the committee immediately, and without amendments. 

Senators from States not represented on the Judiciary Committee should re- 
ceive letters and wires asking them to use their influence to get this bill out of the 
committee, to vote for it, and to work for its final passage. 

Time is getting short. There are still rumors of Congress adjourning by July 
14. We hope you can get committees of brokers to work to see that these other 
groups are contacted and that they get their requests in to Washington immedi- 
ately. These committees should also call all members in their area to see that 
they are following through. 
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We know that you may be getting weary of this work just as we are here in 
Washington. But we know that it will be over one way or the other soon. 
Remember, too, that unless we make every effort to win this fight in the Senate, 
jt means we will have to start all over with a new bill come next January. It 
will be much easier to put out the extra effort and finish the job now. 

For your ready reference we are enclosing a list of the Senate Judiciary Com- 
mittee, but let us emphasize again, all Senators should be contacted and requested 
to support H, R. 1840 without amendments. 

Sincerely yours, 
Watson Rocers, President. 


JUDICIARY COMMITTEE OF THE SENATE, 84TH CONGRESS, 2D SESSION 


James O. Eastland, chairman, Missis- Matthew M. Neely, West Virginia 
sippi Alexander Wiley, Wisconsin 

Estes Kefauver, Tennessee William Langer, North Dakota 

Olin D. Johnston, South Carolina William B. Jenner, Indiana 

Thomas C. Hennings, Jr., Missouri Arthur V. Watkins, Utah 

John L. McClellan, Arkansas Everett McKinley Dirksen, Illinois 

Price Daniel, Texas Herman Welker, Idaho 

Joseph C. O’Mahoney, Wyoming John Marshall Butler, Maryland 


Way H. R. 11 anp S. 11 SHOULD BE PAssep Now 


The majority opinion of the Supreme Court in the Standard Oil Company of 
Indiana case in 1951 held that a seller could meet the equally low price of a 
competitor even though competition might be injured and destroyed, provided 
the competitor’s equally low price was (@) a lawful price, and (b) the seller 
acted in good faith. It has always been the purpose of our antitrust laws to 
prohibit practices which tend to destroy competition. The whole purpose of 
our antitrust laws was to preserve fair and free competition. To legalize a 
practice which would destroy competition is unthinkable. 

This Court decision has the fundamental effect of authorizing a seller to grant 
a discriminatory price reduction (not based on cost savings) or discriminatory 
services or facilities to one of his customers, “in good faith to meet the equally 
low price” or services or facilities offered that customer by one of the seller’s 
competitors, regardless that such discrimination may be ruinous to the com- 
petition of the seller’s other customers with the favored customer. 

In the dissenting opinion of the Supreme Court in the Standard Oil case, the 
Chief Justice and two Associate Justices were of the opinion that giving the 
seller such freedom to grant discriminatory prices would leave “what the seller 
can do almost as wide open as before” the Robinson-Patman Act was enacted 
in 1936. 

Unless H. R. 11 and 8. 11 are enacted into law, a seller will be prey to a buyer 
capable economically of coereing him “in good faith to meet the equally low 
price’ made by his competitor to such customer, notwithstanding such lower 
price discriminates against the seller’s other customers who compete with the 
favored customer. 

It requires no stretch of the imagination to suppose that a buyer intent upon 
getting discriminatory prices in any market in the food industry can secure the 
desired low price offer from one seller and then economically coerce other sellers 
to meet such low price. Being compelled to pay higher prices for the goods, 
competitors of such buyer are helpless to compete with him or to prevent the 
buyer from monopolizing trade in the market. 

We are sure every active participant in the food industry knows that practi- 
cally all of the pressure and coercion for a discriminatory price comes from 
buyers who want to start the competitive struggle with a price advantage over 
their neighbor competitors. Canners and processors do not want to yield to this 
pressure to grant a discriminatory price which literally cuts the throats of 
their other purchasers. 

We are equally convinced that every intelligent canner and processor in the 
food industry must know that unless H. R. 11 and S. 11 are enacted into law, 
he will have the same headaches from pressure and coercion that were rampant 
in the industry prior to the passage of the Robinson-Patman Act. 

S. 11 and H. R. 11 restore the provisions of the Robinson-Patman Act as Con- 
gress originally intended them to be. If enacted into law, these bills will protect 
the public interest by prohibiting price discriminations made by sellers in good 
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faith meeting of their competitors’ lower prices, where the effect of such price 
discriminations may be substantially to lessen competition or tend to create a 
monopoly. If they are enacted, then the Robinson-Patman Act as so amended 
will be a self-defense to sellers against the economic coercion of buyers as well 
as a protection to all buyers—-wholesalers and retailers—from the ruinous 
effects of discriminatory price reductions (not based on cost savings) which 
otherwise might be given to some of them by sellers economically coerced into 
“good faith meeting of their competition.” 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Burlingame, Calif., July 2, 1956. 
To: Federation District Chairmen. 


URGENT ! URGENT! URGENT ! 


Please wire or write airmail to Senator Estes Kefauver, Senate Judiciary 
Committee, Senate Office Building, Washington, D. C. 

Tell him small business wants the Judiciary Committee to report to the Senate 
for debate and vote this year before Congress closes, bill No. S. 11. This bill is 
extremely vital to protect independent business against ruinous, unfair price 
cutting, and will mean a great victory for independent business. 

Federation members have already voted overwhelmingly in favor of this type 
of legislation. On June 10 the House of Representatives passed companion bill 
H. R. 1840 almost unanimously. 

Giant manufacturers, their representatives and organizations, are deluging 
the Senate Judiciary Committee with thousands of telegrams and letters, at- 
tempting to block this legislation—trying to string out Senate Judiciary hearings 
on the bill until it is too late for the Senate to act this session, thereby killing 
the legislation. This bill would compel manufacturers who give special low 
prices to large national distributors, to give these low prices equally to their 
smaller, independent outlets when failure to do so threatens to drive smaller in- 
dependents into bankruptcy and out of business. This legislation is the most 
important small business price protection bill introduced in Congress since the 
Robinson-Patman Act in 1936. 

Let’s stop giant manufacturers from using their profits, made on sales to small 
independent business, to give lower prices to monopoly groups. Please write 
airmail or wire today. 

Sincerely, 
C. WiLson Harper, 
President. 


P. S.—If writing, please use your business stationery; if wiring forward bill 
to federation. 

Senator Kerauver. Have we any statements or letters to be made a 
part of the record ¢ 

Mr. Seetey. Yes, Mr. Chairman. We have the statements which 
are submitted on that sheet. 

Senator Kerauver. Here is a statement from Mr. Arthur L. Harris, 
president, Atlanta Paper Co., Atlanta,Ga. It states that his company 
is for the bill. 

Here is a supplemental statement of George J. Burger, vice presi- 
dent, National Federation of Independent Business, with two enclo- 
sures; a supplemental statement of R. H. Rowe, vice president of the 
United States Wholesale Grocers Association, for the bill. 

A statement and letter from Stanley N. Barnes, former Assistant 
Attorney General, in opposition; from A. M. Sorensen, a gasoline 
dealer, a telegram dated June 27, transmitted by Senator Mundt, in 
opposition; from Russell R. Mueller, a letter in opposition to S. 11 
and H. R. 1840; from Dan Lundberg, California Petroleum Marketers 
Council, a telegram dated June 29, opposing the bill; from T. C. 
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Fogart, president, Continental Can Co., a telegram opposing the bill; 
and from E. J. Hanley, president, Allegheny Ludlum Steel Corp., a 
communication opposing the bill. 

(The letters and telegrams above referred to are as follows :) 


SENATE ANTITRUST AND MONOPOLY SUBCOMMITTEE 
(Hearing July 5, 1:30 p. m.) 


WRITTEN STATEMENTS TO BE RECEIVED 
In support 

1. Arthur L. Harris, president, Atlanta Paper Co., Atlanta, Ga., dated June 29, 
1956 (states that the proposed amendment is quite necessary and contradicts 
the testimony of Malcolm K. White of the Fiber Box Association, of which wit- 
ness’ company, Atlanta Paper Co., is a member). 

2. George J. Burger, vice president, National Federation of Independent Busi- 
ness, supplemental statement dated July 5, 1956, with particular reference to 
the so-called Capehart amendment to 8S. 11; also attached letter from L. L. 
Hyatt Co., Lachlan L. Hyatt, president, dated June 22, 1956, urging passage of 
bill. 

3. R. H. Rowe, vice president and secretary, United States Wholesale Grocers 
Association, Inc., letter dated July 3, 1956, supplementing prior testimony, with 
reference to erroneous statements of certain witnesses opposing the bill. 


In opposition 


1. Statement and letter from Stanley N. Barnes, Assistant Attorney General 
dated June 27, 1956 reaffirming the Department of Justice’s opposition to 8S. 11 
or H. R. 1840. 

2. A. M. Sorensen, 824 North Spring Avenue, Sioux Falls, 8S. Dak., a gasoline 
dealer, telegram dated June 27 (transmitted by Senator Mundt). 

8. Russell R. Mueller, managing director, National Retail Hardware Associ- 
ation, Indianapolis, Ind., letter dated July 3, 1956, in opposition to 8S. 11 and 
H. R. 1840. 

4. Dan Lundberg, executive secretary, California Petroleum Marketers Coun- 
cil, telegram dated June 29, 1956, opposing passage of 8. II. 

5. T. C. Fogart, president, Continental Can Co., New York, telegram dated 
July 5, 1956, opposing S. 11. 

6. BE. J. Hanley, president, Allegheny Ludlum Steel Corp. 


ATLANTA PAPER CoO., 
Atlanta, Ga., June 29, 1956. 
Hon. RicuHarp B. RUSSELL, 
United States Senate, 
Washington, D. C. 

My Dear SEnatoR: As you know, the Senate Judiciary Committee is currently 
holding hearings on S. 11, a bill to amend and modify section 2 of the Robinson- 
Patman Act. 

The proposed modification, in the opinion of a number of small- and middle- 
sized manufacturers, tends to strengthen the act and reduce the danger of 
creating monopolies. 

It is my feeling that the addition of the sentence, “unless the effect of the 
discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce,” is quite necessary and I certainly agree with 
the House of Representatives. 

In this connection, I am attaching herewith a statement in support of this 
modification which I would appreciate having read into the record. 

With kindest regards, I am 

Yours, 


ArtTuur L. Harris. 


STATEMENT OF ARTHUR L. HARRIS, PRESIDENT, ATLANTA PAPER Co. 


The secretary, Merritt C. Thiem, and the general counsel, Malcolmn K. Whyte, 
of the Fibre Box Association, of which Atlanta Paper Co. is a member, have ad- 
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vised members of the association that they are opposed to the bill as passed by 
the House which amends section 2 of the Robinson-Patman Act. They particu: 
larly object to the addition of a sentence to that provision which permits meeting 
low prices of a competitor in good faith. 

More specifically, they object to adding the words, “unless the effect of the 
discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce,” to that portion of the act which now makes 
the good faith meeting of an equally low price of a competitor, a complete defense 
to a charge of price discrimination. 

Our company definitely does not subscribe to the view of the Fibre Box Asso- 
ciation as expressed by the general counsel who appears to be perturbed about 
the difficulty of a sales manager in knowing whether or nct the price he is 
meeting would tend to lessen competition or create a monopoly. 

We feel that the addition of the proposed clause would strengthen the act. 
We also feel that every step possible should be taken not to lessen competition or 
to create a monopoly, even though sales managers find their duties more onerous. 

Many segments of industry who buy shipping containers are supplied at 
extremely low prices by members of the Fibre Box Association and other manu- 
facturers of corrugated containers. Many of the Fibre Box members are inte- 
grated with and own board mills, whereas others such as Atlanta Paper Co, are 
independent and do not own a kraft or other board mill. It is possible, there- 
fore, for a very low price to be made to some portions of the United States 
industry such as the cigarette manufacturers or canners or large food producers 
and processors which would be too low to be met by a company such as ours 
unless the box were to be produced at a loss. 

Our company, as do many others, manufactures boxes from board bought by 
contract or on the open market at published list prices, paying such list prices. 
We have found and continue to find it impossible to meet certain competitive 
prices of companies owning their own raw material source of supply, without 
doing so at a loss beyond our ability to absorb. 

If prices such as described above could be met by many large integrated 
companies in good faith without worrying whether or not this tended to create 
a monopoly, it most certainly would tend to freeze out more and more companies 
who are only converters of corrugated ‘containers, such as Atlanta Paper Co: 

In brief, our company feels that indiscriminate meeting of prices even though 
in good faith and though not in concert, could very easily tend to freeze out 
long range competition and eventually, by eliminating such competition, create 
monopolies. 

We, therefore, urge the passage of the amendment to the Robinson-Patman 
Act as passed by the House of Representatives. 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington, D. C., June 29, 1956. 
Subject: S. 11. 
Hon. Estes KEFAUVER, 
Senate Office Building, 
Washington, D. C. 


My Dear Senator: You had testimony a day or two ago from a representative 
of Jones & Laughlin Steel Corp. opposing the above bill. 

You will recall that in their opposition to the bill, they cited the difficulty they 
would have in attempting to sell steel to customers, as they put an example, in 
Baltimore and Chicago. 

Apparently, from well-informed people in that field, their objections do not 
ring true and might apply to others in the producing field of steel products. 

I am attaching herewith two original letters from the L. L. Hyatt Co., of 
Spartanburg, S. C., dated June 22, 1956, which I believe should be made a part 
of the record of the hearings. 

Sincerely yours, 


Grorce J. BurGER, 
Vice President. 
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L. L. Hyatt Co., 
Spartanburg, 8S. C., June 22, 1956. 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington Building, Washington 5, D. C. 
(Attention : Mr. George J. Burger, vice president.) 


GENTLEMEN : The attached letter is self-explanatory. 

In addition to the attached, I have been reliably informed that the American 
Institute of Plumbing and Heating Wholesalers, of Washington, D. C., and the 
Southern Wholesalers (a member group) are protesting the matter mentioned 
in the attached. 

Please advise me as to the action taken. 

Very truly yours, 


LACHLAN L. Hyatt. 


L.. L. Hyatt Co., 
Spartanburg, 8. C., June 22, 1956. 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington Building, Washington 5, D.C. 
(Attention: Mr. George J. Burger, vice president. ) 


GENTLEMEN : Sometime ago I wrote to you in regard to the high-handed meth- 
od recently put into practice by the steel companies in quoting, and handling 
steel-pipe orders. At that time, I advised that before any distributor or jobber 
could quote their customer on carload lots of steel pipe, they first must obtain 
permission of the steel manufacturer, and be quoted a particular price for that 
particular job. Since that time, I have double-checked and found this to be 
true. 

You can readily see that this places the small distributor, and the contractor 
completely at the mercy of the manufacturer, who may either not quote his 
distributor, or arbitrarily set a price for a specific job which would eliminate 
the distributor and/or the contractor from competition. 

It completely lets the bars down for collusion among the steel companies in 
controlling prices, and places them in complete control of the destinies of too many 
people for this practice to be allowed to continue. 


You have my permission to place this letter on file with any agency of the 
Government involved, and for your convenience, two extra copies are attached. 
Very truly yours, 


LACHLAN L. HYATTr. 


Unirep STATES WHOLESALE GROCERS’ ASSOCIATION, INC., 
Washington, D. C., July 3, 1956. 
Senator Estes KEFAUVER, 
Chairman, Senate Judiciary Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR KEFAUVER: It has come to our attention that certain oil jobbers 
are concerned that S. 11 and H. R. 1840 will prevent functional discounts from 
being given to buyers who perform a dual function, that is, operate both as 
wholesalers or jobbers and as retailers. 

We respectfully submit to you that there is no legitimate cause for such con- 
cern, 

First, as to the wholesale phase of their business, it is well recognized they 
may properly be charged a lower price than direct-buying retailers merely be- 
cause they are wholesalers. 

Second, as to the retail phase of their business, which also involves their 
maintenance of bulk plants and delivery facilities that direct-buying smaller 
retail station operators do not have and maintain, it is well recognized that the 
refiner may allow them a lower price than such station operators so long as the 
difference does not exceed savings in cost to the refiner, whom they relieve 
from having to maintain and operate such facilities. 

The defense of meeting competition is not necessary in either respect, and 
the bills would not interfere with such pricing practices. 

It will be much appreciated if you will include this as a supplementary state- 
ment to my testimony in your record on these bills. 

Respectfully, 
R. H. Rowe, 
Vice President and Secretary. 
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DEPARTMENT OF JUSTICE, 
Washington, June 27, 1956. 
Hon. JoserH C. O’MAHONEY, 
Chairman, Antitrust Subcommittee of the Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR SENATOR O’MAHONEY: In accord with today’s understanding between 
Mr. Collins, of your staff, and Mr. Bicks, my legal assistant, I submit for in- 
clusion in the record of your subcommittee’s hearings on H. R. 11 a copy of 
my statement on this bill before the Antitrust Subcommittee of the House Judi- 
ciary Committee, as well as a copy of the letter from the Acting Deputy At- 
torney General to Senator Eastland, dated today, on the same subject. 

As my office explained to Mr. Collins, I will not return from the Ninth Judi- 
cial Conference until this weekend. Since I plan to be sworn in as judge of the 
ninth circuit on Tuesday, July 3, Monday, July 2, will be my last full day on the 
job as Assistant Attorney General. With this in mind, the enclosed statement 
and letter, I trust, will suffice to set forth this Department’s views on H. R. 11. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General, Antitrust Division. 


JUNE 27, 1956. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DEAR SENATOR PHASTLAND: It has recently come to our attention that Federal 
Trade Commissioners Sigurd Anderson and Robert T, Secrest have withdrawn 
their objections to the enactment of the proposed bill (S. 11) to amend the 
Robinson-Patman Act with reference to equality of opportunity and urged its 
support. In view of the fact that this action results in a majority of the Fed- 
eral Trade Commissioners now favoring enactment of this proposed legislation 
and, in view of the fact that the companion House bill H. R. 1840 was passed 
by the House on June 11, it has been suggested that we reexamine our announced 
opposition to this legislation. 

We understand that Commissioners Anderson and Secrest based their change 
of position on the recent seventh circuit court’s opinion in the Standard Oil of 
Indiana case and the denial of certiorari by the Supreme Court in the Balian 
Ice Cream Co. case. We have carefully analyzed the decisions in these two eases 
and do not feel that these holdings indicate 2 need for the proposed legislation. 

In the Standard Oil of Indiana case the seventh circuit court appeared to 
place great weight on the fact that Standard Oil had apparently proved in the 
original proceeding that its lower prices were made in good faith to meet an 
equally low price of a competitor because of the fact that the findings of the 
Federal Trade Commission initial hearing examiner to this effect were never 
repudiated or disproved. The Court commented: “We think it is pertinent to 
observe that petitioner’s good faith has either been recognized or assumed nt all 
levels during this proceeding.” The Court apparently was convinced that Stand- 
ard Oil had proved that it was meeting a “lawful” lower price of a competitor, 
stating “in the instant situation there is no finding, no contention, and not even 
a suspicion but that the competing prices which petitioner met were lawful.” 
Finally, the Court held that these price reductions, used as a defensive mechanism 
to retain the four existing customers, were based upon individual competitive 
situations rather than pursuant to a “pricing system” stating “[t]he bargaining 
and haggling which took place between petitioner and the four involved ‘whole- 
salers’ prior to a reduction in prices to them is hardly consistent with the Com- 
mission’s theory that prices were reduced pursuant to a system.” 

In the Balian Ice Cream Co. case (Balian Ice Cream Company, Inc. v. Arden 
Farms Company), the Supreme Court of the United States denied certiorari and 
thus refused to review the ninth circuit court’s opinion. The Ninth Circuit 
Court of Appeals had affirmed a judgment for the defendants in this action. 
The district court had made extensive findings of fact and had held that Arden 
Farms by its blanket price cut in the Los Angeles area had not discriminated 
in price upon a territorial basis in violation of section 2 (a) of the Robinson- 
Patman Act. The plaintiffs in this action were independent manufacturers and 
distributors of dairy products in the Los Angeles area. The ninth cireuit 
affirmed the case on the basis that the requisite competitive injury for a sec- 
tion 2 (a) Robinson-Patman Act violation was not present stating “[t]here was 
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no evidence that trade or commerce, interstate or otherwise, was lessened or 
burdened by any action of defendants in this case. The findings of the trial court 
expressly negativing the existence of any such consequences or a possibility of 
such results were supported by substantial evidence.” The ninth circuit then 
proceeded to discuss, at some length, the permissive scope of section 2 (b). 
Some of this 2 (b) language is disputable in light of the Supreme Court’s decision 
in the Standard Oil of Indiana case; it is our belief that this language should be 
treated as dictum and, for that reason, should not be considered as precedent 
for future 2 (b) proceedings. 

It is our position that neither of the above cases furnishes sufficient basis 
for the Department to change its position of opposition to the so-called equality- 
of-opportunity legislation. They do not broaden the scope or adversely affect 
what we consider to be the merits of a section 2 (b) defense. 

As pointed out in the Department’s letter of March 6, 1956, “[w]hile we 
recognize the competitive problems which arise when one purchaser obtains 
advantages denied to other purchasers, we do not believe the solution of the 
problem lies in denying sellers the opportunity to make sales in good faith compe- 
tition with other sellers.” These pricing differences may, we emphasize, be 
justified under existing law only in response to individual competitive situations 
and may not be extended beyond what is necessary to meet good faith offers of 
competitors. A seller’s right to meet a competitor’s lawful prices by granting 
price differentials to some customers without reducing his prices to all seems 
consonant with our national antitrust policy and should remain an essential 
qualification to any anti-price-discrimination law. A seller constrained by law 
to reduce prices to some only at the cost of reducing prices to all may well end 
by reducing them to none. 

This proposed legislation would appear to limit the 2 (b) defense to those 
instances in which the effect of the discrimination would be “to injure, destroy, or 
prevent competition with any person who either grants or knowingly receives 
the benefits of such discrimination or with customers of either of them.” As 
stated in the Department’s letter of March 6, 1956, this anticompetitive effect 
has so rarely appeared as a basis for either a complaint or a decision involving 
price discrimination that the result of enactment of this proposed legislation 
would be to render 2 (b) practically meaningless. 


In view of the foregoing considerations, the Department of Justice opposes 
the enactment of 8S. 11 or its companion bill H. R. 1840. 
Sincerely, 


WarREN OLNEY III, 
Acting Deputy Attorney General. 


STATEMENT BY STANLEY N. BARNES, ASSISTANT ATTORNEY GENERAL IN CHARGE OF 
THE ANTITRUST DIVISION 


At the request of your chairman, I today submit this brief statement of the 
Department of Justice’s views on H. R. 11 and H. R. 8395. 


H. BR. 11 


This bill’s apparent purpose is to modify the Supreme Court decision in 
Stendard Oil Company v. Federal Trade Commission. We oppose this modifica- 
tion. To explain why my plan is, first, to explain what Standard of Indiana 
holds; second, to explain why this holding best promotes antitrust’s traditional 
goal of free competition; and, thirdly, I shall attempt to dispel certain misappre- 
hensions that exist about that case and its effects. 

First, what did the Supreme Court hold in Standard of Indiana? The Federal 
Trade Commission had contended that meeting a competitor’s equally low price 
operated only to rebut a prima facie case made by a showing of sales at different 
prices, but was nullified by any affirmative proof of competitive “injury” caused 
by the challenged differential. A divided Supreme Court, however, rejected 
this contention, and construed the “meeting competition” proviso as affording 
an “absolute” defense, incidental “injury” notwithstanding. In the Court’s 
view, Congress had in 1936 contracted the scope of the original proviso by con- 
fining it to “price differentials occurring in actual competition,” and by excluding 
“reductions which undercut the ‘lower price’ of a competitor.”* But these 


owe Oil Co. (Indiana) v. Federal Trade Commission, 340 U. S. 231, 246, 247 
(1951). 


*Ibid., at p. 242. 
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revisions had not “cut into the actual core of the defense.” “Actual competi- 
tion, at least in this elemental form, [was] thus preserved.” * 

From this it seems clear that the Court did no more than to hold that a seller 
can reduce his price in good faith to meet a lower price which is available. 
And it made clear that the burden of showing good faith—that is, proof that the 
seller as a reasonable and prudent man believed that he was in fact meeting 
a competitor’s lower offer—was on the seller, and not on the Commission. 

Second, Standard Oil seems consonant with the Nation’s antitrust policy. A 
seller’s right to meet a competitor’s prices by granting price differentials to some 
customers without reducing his prices to all must remain an essential qualifica- 
tion to any anti-price-discrimination law. For a seller constrained by law to 
reduce prices to some only at the cost of reducing prices to all may well end by 
reducing them to none. As the Federal Trade Commission in 1953 recommended 
to Congress, “the right to meet a lower price which a competitor is offering to a 
customer, when this is done in good faith, is the essence of competition and must 
be permitted in a free competitive economy.” Anything less, I think, would 
move the price discrimination statute into irreconcilable conflict with the Sher- 
man Act. As the late Mr. Justice Jackson, a former Attorney General and a 
former head of the Antitrust Division, observed during the oral argument of 
that case: 

“The whole philosophy of the Sherman Act is go out and compete, get business, 
fight for it. Now, the whole philosophy we are asked to enforce here is that you 
really must not; you should let this business go and not meet the competition. 
I have difficulty in knowing where we are with this.” 

Thus, standard Oil goes far to harmonize the Robinson-Patman Act with the 
basic tenor of antitrust policy. 

Finally, it may be helpful to clear up possible misunderstandings about the 
effect of Standard of Indiana. On May 10, 1955, before the House Judiciary 
Committee, for example, Congress Patman said: 

“Now let us suppose that I see my [political] opponent coming along the street 
and he is unarmed, but I have a gun. He has not attacked me in any unlawful 
way, but I know that he has been trying to win over some of the voters who have 
supported me in past elections. SoI pull out my gun and start shooting at him 
and I hit several innocent bystanders. Let us suppose further that my opponent 
takes cover behind a tree, and I then make myself comfortable and begin taking 
sonre leisurely potshots at that tree. I know that as long as I keep my opponent 
pinned behind that tree he cannot be out winning over more of the voters. So 
I continue taking potshots, and every now and again I hit an innocent bystander. 
I hit a lot of small children, * * *.” 

And then he added: 

“These are almost precisely the things the Supreme Court told the Standard 
Oil Co. and the FTC [that Standard could do] in the Standard Oil (Indiana) 
decision.” 

First, nothing in the Court’s decision remotely bears out this analogy. Stand- 
ard had four Detroit customers, who—the Commission agrees and the Supreme 
Court emphasized—would have received the jobbers’ tank car price whether or 
not Standard sold to them as jobbers. The only question was whether to keep 
them as customers Standard could meet the jobbers’ price that was lawfully 
available to them from others. 

Second, the Supreme Court decision makes clear that the good faith defense 
does not permit a seller to meet an admittedly unlawful price of a competitor. 
What Mr. Patman in effect says is that he should not be able to adopt the same 
lawful tactics of this opponent in order to persuade voters. For then voters 
might be persuaded to vote for Mr. Patman and his opponent, as a result, injured. 

Third, Standard of Indiana correctly interpreted the Robinson-Patman amend- 
ments. The original Clayton Act permitted price reductions to “meet competi- 
tion.” This permitted a price reduction to compete against the better service, 
higher reputation, increased advertising, or other competitive advantage of the 
competitor. What Congress did in the Robinson-Patman amendment was to 
narrow the meeting-competition defense to meeting only “an equally low price 
of a competitor.” As the Supreme Court pointed out in the Standard Oil case, 
Congress certainly did not intend wholly to destroy the defense. 

Fourth, Standard has not, as its critics predicted, adversely affected enforce- 
ment of section 2 (a). Since Standard, the “good faith” meeting competition 


8 Ibid., at p. 242. 
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lefense has been raised in 22 contested cases. In six of these, cease and desist 
ders have been issued.* In each of these six cases the defense was rejected. 
In another case respondent raised the defense in his answer, later elected not to 
contest the charges, and a consent order to cease and desist was entered. There 
are 15 formal cases now pending within or before the Commission in which the 
good-faith defense is involved.’ In addition, a motion to reconsider the findings 
after remand of the case by the Supreme Court) that Standard Oil's price 
differentials were not made in good faith was denied." The Standard Oil case 
itself is still pending in the courts, 

The effect of Standard of Indiana on price-discrimination cases, despite the 
alarums of its critics, has been precisely nil. Since Standard of Indiana, the 
Commission has issued an order to cease and desist in every case reaching it, 
in which the meeting-competition defense was raised. The good-faith meeting- 
competition defense has not been successful in a single case. 

Finally, Standard of Indiana merely restated what most people thought the law 
already was. Thus, as early as 1941 the staff of the Federal Trade Commission 
wrote in a TNEC Monograph (No. 42): 

“The amended (Robinson-Patman) act now safeguards the right of a seller 
to discriminate in price in good faith to meet an equally low price of a competitor, 
but he has the burden of proof on that question. This right is guaranteed by 
statute and could not be curtailed by any mandate or order of the Commis- 
sion. * * * The right of self-defense against competitive price attacks is as vital 
in a competitive economy as the right of self-defense against personal attack.” 

And the Department of Justice wrote the chairman of this committee on July 
10, 1951, that— 

“* * * the Department has always interpreted subsection 2 (b) as permitting 
a seller to defend conclusively against a charge of price discrimination by affirma- 
tively showing that such discrimination was made in good faith to meet the 
equally low price of a competitor” (Rept. 2438, 82d Cong., p. 6). 

Against this background, I urge that Standard of Indiana should stand. And 
hence H. R. 11, I believe, should not be enacted. 


H. R. 8395 


This bill would substitute, in place of present Clayton Act section 3, two new 
subsections. 

First, proposed subsection (a) would expressly include “service or facilities.” * 
Second, it would proscribe any lease, sale, or contract for sale, not like present 
section 3, “on the condition, agreement, or understanding,” but rather, “‘on the 
condition, agreement, or any arrangement, direct or indirect, or course of action.” 
Third, the new subsection outlaws these acts not only when they prevent dealing 
with a competitor’s goods, but also when they operate “against such person’s free- 
dom of choice in use or dealing” in these items. Finally, new subsection (a) 
would add the following to the present “effect” clause: “or where the effect * * * 
may be to prevent or eliminate a substantial amount of competition in any section, 
community, or trading area.” So much for proposed subsection (a). 

Proposed subsection (b) would make it unlawful for “any person engaged in 
commerce * * * to be a party to or assist in the commission of” certain acts. 
These acts the bill describes as “in connection with any sale, or contract to sell. 


*E. Edelmann & Co. (3 CCH Trade Reg. eT att 25.445 (F. T. C. 1955)): Moog 


Industries, Inc. (8 CCH Trade Reg. Rept. par. 25, F. T. C. 1955)): C. E. Niehoff & 
Co. (8 CCH Trade Reg. Rept. par. 25,467 ¢ . T. C. 1955)) ; Whitaker Cable Corp. (3 CCH 
Trade Reg. Rept. par. 25,443 (F. T. C. 1955)); Champion Sparkplug Co., Docket 3977; 
General Motors Corp., Docket 5620. 

5’ Frank F. Taylor Co. (3 CCH Trade Reg. Rept. par. 25,116 (F. T. C. 1954)). 

* Standard Motor Products, Docket 5721; Southern Oxygen Co., Docket 6372; Anheuser- 
Busch, Ine., Docket 6331 ; Elwell Park Electric Co., Docket 6329 ; Hyster Co., Docket 6330; 
Lewis-Shepard Co., Docket 6340; Clark Equipment Co., Docket 6347; Otis Elevator Co., 
Docket 6850: Warren Petroleum Corp., Docket 6227; and Yale & Towne Manufacturing 
Co., Docket 6232; American Motor Specialties Inc., Docket 5724; Borden-Aicklen Auto 
Supply Ine., Docket 5766: D. & N. Auto Parts Co., Inc., Docket 5767 ; Federal Mogul Corp., 
Docket 5769; Thompson Products, Inc., Docket 5872. 

7 While certainly no prejudgment of the issues is indicated, it is perhaps significant that 
the Commission on April 19, 1955, issued a complaint against Anheuser-Busch, Inc., alleg- 
ing that this firm has violated section 2 (a) of the Robinson-Patman Act by reducing its 
established premium price on Budweiser beer to match exactly the lower established price 
charged for beer by its local competitors in the St. Louis area. It is further alleged that 
in “all other areas of the United States Anheuser-Busch, in accordance with its customer 
practice, maintained the so-called differential in price between premium-priced Budweiser 
and the normally lower priced regional or local beers” (Docket 6331). 

*H. R. 8395, p. 2, line 4. 
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or lease, or license, or franchise, which operates to hinder, restrict, prevent, or 
otherwise interfere with the freedom of choice of any purchaser, lessee, licensee, 
or grantee to acquire, deal in, advertise, display, use, or resell any goods, wares, 
merchandise, machinery, supplies, or services or facilities available from any 
other person, or to sell goods, wares, merchandise, machinery, supplies, or sery- 
ices or facilities at the price and in the amount or volume he desires, or in any 
other way to conduct his business as an independent businessman and as he 
deems best * * *.”" This provision does not apply, however, if “such act is 
expressly provided for and specified in the terms and conditions of a sale, or 
contract to sell, or lease, or license, or franchise, or in the laws of the United 
States, and is otherwise lawful under the antitrust laws of the United States 
and the Federal Trade Commission Act.” * 

tegarding these proscribed acts the bill provides that where a purchaser 
engages in a substantial amount of business in the relevant product, “a threat to 
cancel, terminate, or refuse to renew, or the cancellation, termination, or re- 
fusal to sell * * *, for reasons other than those expressly provided for and 
specified in the contract, lease, license, or franchise,” shall constitute prima 
facie proof of violation of this section. Upon such prima facie proof, the bill 
goes on, “the burden of rebutting the prime facie case thus made by showing 
justification shall be upon the person charged with the violation of this sec- 
Gon... = 

Beyond these amendments to present Clayton Act section 8, H. R. 8895 would 
also amend Clayton Act section 4in 2 ways. First, the bill would permit plaintiffs 
to “recover from the defendant his cost of suit, including a reasonable attorney's 
fee,” not only where plaintiff recovers monetary damages, but also “where equita- 
ble relief is granted.” Second, the bill provides some procedure for un- 
successful private plaintiffs to collect costs from the United States. 

Thus the bill states initially that “[w]henever the plaintiff moves the court 
to do so, it shall determine and certify within a reasonable time whether the 
plaintiff’s suit is founded upon a showing of probable cause.” “ Upon certifica- 
tion of probable cause, the bill goes on,“ “then the plaintiff’s cost of suit and a 
reasonable attorney’s fee shall be recoverable from and borne by the United 
States if the plaintiff does not prevail in the final judgment, except as herein- 
after provided. Within 10 days after the entry of any final judgment adverse 
to a plaintiff whose suit has been certified as based on probable cause, the clerk 
of the court shall so notify the Attorney General of the United States. The 
Attorney General may then move the court to deny in whole or in part the re- 
covery by the plaintiff from the United States of his cost of suit and an attorney's 
fee upon the ground that the plaintiff can bear the same without suffering undue 
hardship. Upon the basis of an affirmative showing by the Attorney General 
that the plaintiff will not suffer undue hardship, the court in its discretion may 
award or deny in whole or in part a recovery to the plaintiff from the United 
States of the plaintiff’s cost of suit and an attorney’s fee.” 

Without detailed explanation and analysis by its sponsors, overall comment on 
H. R. 8395 is difficult. The intent and effect of some of its provisions can be rea- 
sonably gaged. On these, then, I state this Department’s views. Regarding 
others, however, the language is so ambiguous that I hesitate to hazard support 
or opposition. 

On the one hand, some portions of H. R. 8395 this Department supports. I 
approve, for example, making explicit Clayton Act section 3 coverage of “services 
or facilities.” Restraints on “services or facilities” have been held to transgress 
the Sherman Act. (BE. g., National Association of Real Estate Boards, 339 
U. S. 485 (1950).) And exclusive dealing arrangements involving “services or 
facilities” have been struck down, not only under Sherman Act section 1, but also 
under Federal Trade Commission Act section 5 (see e.g., Motion Picture Adver- 
tising Co. v. Federal Trade Commission, 344 U. 8. 392 (1953)). But present Clay- 
ton Act section 8 coverage is of “goods, wares, merchandise, machinery, supplies, 
or other commodities,” and hence probably does not include “services.” In 
any event, no reason appears why coverage of “services and facilities” should 
not be made explicit. 


° H. R. 8395, p. 2, lines 24-25; p. 3, lines 1-9. 
0H. R. 8395, p. 3, lines 10-14, 

11H. R. 8395, p. 4, lines 13-15. 

12H. R. 8395, p. 4, lines 21-23. 

13H. R. 8395, pp. 4-5, lines 24-25, 1-2. 

4H. R. 8395, p. 5, lines 10-19. 
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I likewise support H. R. 8395's effort to permit a successful private antitrust 
plaintiff's recovery of costs, not only where he seeks damages, but also solely 
equitable relief. Under present section 4 of the Clayton Act, any person in- 
jured may recover treble damages and the cost of suit including a reasonable 
attorney’s fee. Section 16, however, enables private antitrust plaintiffs to seek 
injunctive relief but does not include a provision authorizing the recovery of 
costs. Where a private litigant does not sue under section 4 as well as 16, no 
rational basis appears for denying recovery of costs. In either case he should re- 
cover costs including a reasonable attorney's fee. 

On the other hand, some sections of H1. R. 8395 this Department opposes. First, 
the bill could possibly be interpreted to alter the authority of the Department 
of Justice to enjoin a prospective violation of section 3. Present law prohibits 
certain conduct conditions or understandings that the lessor or purchaser “shall 
not use or deal * * *.”" This bill, however, might be construed to prohibit only 
situations in which the prescribed conduct has in fact taken place. The proposed 
language is in the present tense, that is, ‘prevents the lessor or purchaser thereof 
from using or dealing * * *.” From this change in language, I fear a court might 
be persuaded to conclude a congressional intent to preclude an antitrust attack 
by us pursuant to section 15 of the Clayton Act to enjoin, for example, an ex- 
clusive dealing agreement not yet put into effeet which we feel would violate sec- 
tion 3. This Department strongly opposes any change in section 3 language 
which could possibly be construed to restrict or impede in any manner our 
ability to enjoin any prospective violation. 

This Department likewise opposes the bill’s provisions for recovery of costs 
from the United States by unsuccessful plaintiffs. The bill requires the court 
to determine probable cause “[w]henever the plaintiff moves the court to do 
so* * *.”* Thus plaintiff could move for determination of probable cause im 
mediately after filing a complaint, Since it is easy to plead a good cause of 
action, this provision could permit a finding of probable cause in instances where 
facts later proved by no stretch warrant a finding of violation. 

Beyond that, this provision would in effect transform the Department of 
Justice into a credit bureau. Placed on the Attorney General would be the 
burden of determining whether “plaintiff can bear [costs] without suffering 
undue hardship.” In this task, moreover, little help or information could be 
expected from any defendant. For he would already have successfully defended 
against plaintiff's suit and would have small interest in whether or not the 
United States reimburses plaintiff's costs. This provision, then, would place 
upon this Department a burden entirely unlike any it now bears, one which would 
require much added manpower to fulfill fairly. For these reasons, Congress 
should weigh most carefully enactment of this provision, which, in effect, sub- 
sidizes unsuccessful litigation. 

Beyond these provisions with effects sufficiently clear to warrant support or 
opposition, other parts of H._R. 8395 are dangerously ambiguous and, indeed, 
could harm pending litigation. The bill, for example, would substitute the 
language “arrangement, direct or indirect, or course of action” for present sec- 
tion 3’s “understanding.” What purpose this substitution would serve is not 
clear. Our belief is that under present law, proof of section 3’s requirement 
of an “understanding” can be met by showing, in H. R. 8395’s language, an 
“arrangement, direct or indirect, or course of action.” (See, e. g., United States 
v. Richfield Oil Co., 99 Fed. Supp. 280 (S. D. Cal., 1951), aff'd 348 U. 8. 922 
(1952).) Indeed, it is on this theory that pending cases, in part at least, rest. 
With this in mind, I cannot agree such amendment is needed. 

The same goes for the bill’s proposed addition to section 3’s “effects” clause 
of the language “to prevent or eliminate a substantial amount of competition 
in any section, community, or trading area * * *.” Again, what this change 
would do to existing law is not clear. Summing up this aspect of section 3, the 
Supreme Court in Standard Oil Company (California) v. United States reasoned : 

“We conclude, therefore, that the qualifying clause of section 3 is satisfied 
by proof that competition has been foreclosed in a substantial share of the line 
of commerce affected.” 

Applying the Supreme Court guide, our view, again reflected in cases filed, 
is that it does not require proof of probable anticompetitive consequences “in 
any line of commerce throughout the country,” but could be met by showing 


% H. R. 8395, p. 4, line 24. 
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probable restrictive effects in any line of commerce in any definable market or, 
as the bill puts it, in “any trading area.”’ With this in mind, I am again reluctant 
to say that such amendment is needed. 

Finally, I turn to the language “or which operates against such person’s free. 
dom of choice in using or dealing,” contained in proposed subsection (a), and 
“Or in any other way to conduct his business as an independent businessman 
and as he deems best,” in proposed subsection (b). Again, comment is com- 
plicated by the fact that there are no examples of what practices not covered 
by present law the bill seeks to encompass by such language. By no means clear, 
for example, is these provisions’ effect on present law governing individual 
refusals to deal. (See e. g., Times-Picayune Publishing Co. v. United States, 
345 U. S. 594, 685 (1953); United States v. Colgate Co., 250 U. S. 300 (1919)). 
Beyond that, I fear such vague language, coupled with the already complicated 
task of predicting probable, rather than actual, anticompetitive effects, might 
mean increased judicial reluctance to find any violation under this section. 

Against this background, I suggest need for most careful consideration by 
this committee of H. R. 8395’s precise goals and effects. As presently worded, 
I cannot state that, taken as a whole, it would with certainty or any real prob- 
ability promote effective antitrust enforcement. 


S1oux Fats, S. Dak., June 27, 1956. 
Hon, Senator Kart BE. Munprt, 


Senate Office Building, Washington, D. C.: 


Thank you for the prompt attention given my recent telegram in regards to 
me appearing before the Kefauver committee on bill S. 11. I would like to ex- 
press my views to appear in committee records as follows: 

I oppose rushing this congressional legislation in the name of gasoline dealers 
which few dealers know about or understand. I believe that the representa- 
tion that the bill aids individual dealers is false. Dealers have been persuaded 
to support legislation but do not understand how it will affect them. If I were 
there I would elaborate on this in my testimony. Your attention to my problem 
is sincerely appreciated. 

Yours sincerely, 
A. M. Sorensen. 


NATIONAL RETAIL HARDWARE ASSOCIATION, 
Indianapolis, Ind., July 3, 1956. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust Subcommittee of the Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR KEFAUVER: We are submitting herewith our statement in op 
position te S. 11 and H. R. 1840 to be incorporated as a part of the record in 
connection with the hearings by your committee on this legislation. 

Sincerely yours, 


RUSSELL R. MvuEtLER, Managing Director. 


STATEMENT OF RusseLtt R. MUELteR, MANAGING DIREcTOR, NATIONAL RETAIL 
HARDWARE ASSOCIATION 


This statement is made on behalf of the National Retail Hardware Associa- 
tion which is an affiliation of 38 regional hardware associations with a member- 
ship of more than 23,000 hardware dealers located in communities throughout 
the United States. 

Our retail merchant members maintain independently owned and operated 
establishments. Historically, they have served the daily hardware needs of 
their local communities, carrying stocks of various lines of hard goods, such as 
handtools, garden tools, bench tools, housewares, paints, builders’ hardware, 
nails, wire products, and farm supplies. Our members are small-business men 
having an average sales volume in 1955 of $96,005. Nearly half of our member 
stores are located in communities of under 2,500 population. 

The hardware dealer stocks the various lines of hard goods sufficient to serve 
the daily and seasonal needs of his customers. The average store will carry 
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some 18,000 to 20,000 separate articles of merchandise. The dealer purchases 
this merchandise in most cases from hardware wholesalers serving his area 
and in some instances directly from manufacturers of the merchandise. This 
merchandise carried in hardware stores is manufactured by companies located 
n all sections of the United States. The items stocked by hardware stores are 
of such nature that freight is a substantial part of the landed cost. 

We wish to make it very clear that retail hardware dealers are vigorously 
opposed to monopolistic practices and uniform prices established through con- 
spiracy or collusion. On the other hand, they are equally opposed to laws and 
regulations that interfere or prevent the free movement of goods within the his- 
toric competitive pattern that has long existed in the hard goods field. 

We believe that there is grave danger that the enactment of 8S. 11 or H. R. 
1840 would create local or geographic monopolies in our industry. Further- 
more, it seems likely that the enactment of this legislation will result in many 
cases in unfair and discriminatory situations as between retail hardware dealers. 

Wire products, including nails and fencing and a substantial number of other 
hardware lines of merchandise are priced to our dealers on the basis of a landed 
cost. Competing wholesalers serving the dealers of a particular area have dif- 
ferent mill sources of supply located varying distances away from the area. 
Through systems of freight equalization they are able to quote competitive prices. 
The dealers in turn are in a competitive position regardless of whether the 
merchandise they purchase is made by a producer within the area or one far 
removed from the area. 

The enactment of this legislation would completely upset present patterns of 
distribution. Those dealers who happen to have the source of supply nearest 
will have an advantage over competing dealers. Dealers located far from their 
source of supply will be forced to look for new sources. Their suppliers will no 
longer be able to meet the price of competitors. This is completely impractical. 

All hardware dealers from the smallest to the largest whose sources of supply 
happen to be farther removed from their area will be hard hit by this legislation. 
Dealers in smaller communities will no longer be in a competitive position with 
larger chain or syndicate operations. Area manufacturers cannot supply the 
18,000 items needed by hardware stores and competition among all sources of 
supply in all areas is extremely important to the hardware trade. 

We understand that the chairman of the committee has indicated that the 
proposed legislation in no way changes the present law insofar as it relates to 
basing points unless they are used to bring about a discrimination. However, we 
note that attorneys for companies supplying hard lines of merchandise have 
stated that in their opinion any price reductions to meet lower competitive prices 
whether by absorbing or equalizing freight or otherwise would be questionable. 
Companies so lowering their price would be subject to future litigation and the 
risk would be so great that they would discontinue such pricing practices. Our 
own legal counsel concurs in this opinion. 

If the chairman intends that his bill should not prevent the meeting of com- 
petition by absorbing or equalizing freight or by quoting delivered prices to meet 
competition, then the bill should be amended by language specifically so stating. 

We do not wish to debate the legal interpretation which should be placed on 
the language in the bill. We see that it is so vague that even Commissioners of 
the Federal Trade Commission during hearings disagree on interpretation and 
disagree on the effect of the legislation. Years of litigation will no doubt be 
necessary before the law is clarified. We know that enactment will completely 
upset distribution of hard lines of merchandise and will seriously affect com- 
petition at the retail hardware level. 

It has been indicated that distributors of food and soft goods, where freight 
has been used to grant special allowances and to develop special pricing schemes, 
need legislation of this type to solve their problems. If that is the case, then 
either the legislation should be limited to those industries or the legislation 
should be amended to prevent the discriminations which will result in the hard 
lines industries. 

We sincerely urge that the committee give this matter careful consideration 
and that any action taken be tempered to prevent the chaos which we feel 
sure will result in distribution of hard lines of merchandise at the retail level 
if the present language contained in S. 11 or H. R. 1840 were adopted. 
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CANOGA PARK, CALIF., June 29, 1956. 
Senator Estes KEFAUVER, 
Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D. C.: 


The California Petroleum Marketers Council composed of major and inde. 
pendent distributors, consignees, and franchise jobbers, as well as the major and 
minor dealers and operators of gasoline service stations directly supplied by 
them, voted unanimously in Monterey, Calif., June 23, relative to Senate bill 11 
that the bill is an unsound regulation of freedom of enterprise. It would erect 
a barrier of fear against the right to meet competition swiftly without the neces- 
sity for legal counsel. Our right to meet competition in good faith is more than 
an ethical right; it is an authorizational right so fundamental to an authentic 
national antitrust policy. It is a bridge through the development of uncertain- 
ties as to how competition may be lessened. Such abridgement would force some 
elements of our economy either to cartelize or to helplessly protect the inefficient. 
Our resolution contains the language that our unanimous emphatic protests be 
presented to the subcommittee. With the prayer that our witness will convey to 
the subcommittee “the hidden but very real economic folly involved in such a 
naive softening of competition in America.” We regret not being able to appear 
before you and thank you for your offer to incorporate in the record this unani- 
mous expression of the only petroleum jobbers association in California. 

DAN LUNDBERG, 
Erecutive Secretary, California Petroleum Marketers Council. 


STATEMENT OF E. J. HANLEY, PRESIDENT OF ALLEGHENY LUDLUM STEEL Corp. 


My name is E. J. Hanley and I am the president of Allegheny Ludlum Steel 
Corp. I appreciate the opportunity to appear before this subcommittee to express 
my views on Senate bill No. 11, as I sincerely believe that if that bill should 
become law it would have a seriously adverse effect upon the freedom of a business 
enterprise to compete. I am a strong believer in free competition and, in my 
opinion, the impediments which Senate bill No. 11 would place in the path of 


free competition are not in the public interest and should be avoided. 

Allegheny Ludlum is not one of the larger steel companies. It is about the 
10th company in dollar sales in the steel industry. Its sales represent only 
about 2 percent of the industry’s sales, only about 6 percent of the sales of its 
principal competitor, and its ingot capacity is less than 1 percent of the total 
industry capacity. Its products include stainless steel, electrical steels, tool 
steels, high-temperature steels, vacuum melted steels, a large number of special 
alloys, and special metals such as zirconium, uranium, and molybdenum. It 
also processes titanium for its affiliated company, Titanium Metals Corporation 
of America. Many of its products are important for national defense including 
materials essential for jet aircraft. The largest volume of its sales is in flat- 
rolled products and for their production it owns two closely related plants in 
the Pittsburgh area which essentially constitute one plant. Such a plant requires 
a very large investment—in our case, between fifty and one hundred million 
dollars—and its output is much greater than needed to serve the market in that 
vicinity. In fact, the large investment required would make it economically 
impractical to build such a plant to serve only the market in its vicinity. It is 
therefore absolutely essential that the output of the plant be sold on a national 
basis in competition with many other plants located closer to various other 
markets, most of which are owned by the larger steel companies. If Allegheny 
Ludlum were not free to compete with such plants, it would be impossible for 
it to survive. 

About half of the dollar sales of Allegheny Ludlum are in stainless steel, a 
basic commodity. In the production of basic commodities of large volume, differ- 
ences of quality become of lesser and lesser importance and therefore freedom 
to compete in price is of increasing importance. We take pride in the quality 
of our products but if we had not been able to compete in price with the larger 
companies, whenever and wherever we were faced with lower competitive prices, 
we could not have continued to exist. It is a matter of great concern to me that 
such competition might be made more difficult, if not impossible, in the future. 

I cannot emphasize enough the importance to a moderate-sized company such 
as ours of being free to compete with the larger companies in its industry. To 
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me it is essential for the continuation of the competitive system which has done 
so much to make this country great and provide a standard of living never before 
attained. Our situation is not unique. It is shared by many other companies 
in the steel industry, and probably in every other industry in the country. The 
problems of competing with larger companies, with great resources at their 
disposal, are many. I urge upon you that they should not be made more difficult. 

Any deterrent imposed by law on the freedom to meet competitive prices will 
be a benefit primarily to those companies whose greater resources enable them 
to have or acquire plants more diversified geographically. Smaller companies 
ordinarily do not have the resources to own plants located near all their im- 
portant market areas. If it is essential to their survival for them to be able 
to compete in market areas not in the vicinity of their plants, as seems obvious 
to me, price reductions to meet competition should be encouraged, not made 
more hazardous. 

The uncertainties of the antitrust laws involve many dangers for a business 
enterprise which tries earnestly to carry on its business within the letter and 
spirit of the law. To some degree this uncertainty is perhaps unavoidable since 
the enforcement of the antitrust laws involves the interplay of complicated eco- 
nomic factors. My fundamental objection to Senate bill No. 11 is that, if enacted, 
it would greatly increase those hazards and would leave no way for a company 
to meet competition in price with any assurance of legality. Those increased 
hazards would exist for companies large and small, but they could be more dis- 
astrous for a small company whose very existence depends upon its ability to 
compete in market areas not in the vicinity of its plant. 

Under existing law as interpreted in the Standard Oil case,’ if we find a com- 
petitor selling in a certain area at a lower price than ours, we can appraise the 
economies of the situation and determine whether it would be economically 
practical for us to compete with him at his price in that area, knowing that if 
we in good faith meet his price, we will not also incur the risk of having un- 
knowingly engaged in illegal conduct. If Senate bill No. 11 were adopted, the 
situation would be entirely different, for the legality of the price reduction 
would depend upon whether its effect might be substantially to lessen competi- 
tion in any line of commerce—competition in any line of commerce not merely 
between us and our competitors or even between our customer and his com- 
petitors but even competition between our customer's customers and their com- 
petitors. For example, I am informed, that under the Morton Salt case’ it would 
be sufficient to sustain a finding that a price reduction might substantially 
lessen competition if it were proved that it had some influence on the purchaser’s 
selling price for his products. 

If Senate bill No. 11 should become law, it would be hard to imagine a more 
difficult decision than that facing a sales executive charged with the responsi- 
bility of deciding whether to meet a competitive price without violation of law. 
Such a decision is difficult enough for economic reasons even under existing law, 
but under Senate bill No. 11-it would be practically impossible to determine 
whether a Violation of law would result. In the first place, an extensive investi- 
gation of the economic and competitive situations of our competitors, of our 
prospective customer and his competitors, and of our prospective customer's 
customers and their competitors would be required for any intelligent decision. 
By the time any such investigation was begun, the business would, of course, be 
lost. In the second place, even if all the facts were ascertainable and at hand, 
the decision would involve a conclusion based upon the complex interplay of 
economic considerations and there would be no assurance that the sales execu- 
tive’s conclusion would agree with a subsequent conclusion by the Department 
of Justice or the Federal Trade Commission, whose conclusions do not always 
agree with each other. In any event, the sales executive could not be expected 
to anticipate the finding a jury might make in a treble-damage suit. 

A decision whether or not to meet a competitive price under such circumstances 
would be almost impossible to make for a third and perhaps more important 
reason, namely, that the legality or illegality of the price reduction would depend 
upon facts not obtainable by the seller. The competitive position of a business 
enterprise depending upon cost and other factors is not a matter of public 


2 gienderé Oil Co. v. F. T. C., 340 U. S. 231 (om). 
F. T. C. vy. Morton Satt Co., ‘334 U. 8. 37 (1948) 
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knowledge and would not be divulged by most businesses. By way of example, 
let us suppose the case of a stainless steel customer located near one of the 
plants of another stainless steel producer and therefore in a position to purchase 
from that producer at a price less than our regular price. Without our knowledge, 
it might be that this customer could obtain some but not all of his steel from 
this source. If we lower our price in good faith in order to meet the competition 
and participate in this business, we would take the risk that the additional stee! 
which the customer was able to obtain at the reduced price would enable him 
to undersell his competitors and take business from him. Thus, entirely with- 
out our knowledge and on the basis of facts not ascertainable by us, we could 
have been guilty of a violation of the antitrust laws. 

To make the legality or illegality of price reduction to meet competition 
depend upon facts not known or ascertainable by the person making the 
reduction is contrary to the principles of fairness and equity on which our laws 
are based. It was on this ground, I am informed, that the Supreme Court in 
the Automatic Canteen case* refused to accept the Federal Trade Commission's 
are based. It was on this ground, I am informed that the Supreme Court in 
interpretation of section 2 (f) of the Clayton Act and held that a purchaser 
who had knowingly received a price reduction could not be held guilty of a 
violation of that section by reason of his failure to show that the reduction was 
justified by cost savings of the seller—facts which the purchaser would ordinarily 
have no knowledge and would be unable to ascertain. 

Let us examine more closely the extent of the unknown risks which under 
the proposed law would be involved in almost every good faith price reduction 
to meet competition. The expense required to defend a Federal Trade Com- 
mission antitrust proceeding or a suit by the Department of Justice is a tremen- 
dous burden for any corporation, especially a small or moderate-sized one. Such 
a proceeding involves not only a large amount of time and expense of lawyers, 
expert witnesses and others, but it has a seriously disrupting effect for a 
corporation on account of the time of its officers and employees required in the 
defense of the proceeding, even if the defense is ultimately successful. But 
perhaps an even greater risk is the growing threat of treble damage suits—an 
increasingly dangerous weapon in the hands of the unscrupulous. In the example 
just given, the damage to our purchaser’s competitor, because we met our com- 
petitor’s price, might be very substantial, but we would be faced with the unfore- 
seeable risk of paying three times that amount if we reduced our price in order 
to participate in this business. Our company has already experienced one treble 
damage suit under the antitrust laws in which it and several other companies 
were sued for over $6 million. While the suit was finally settled at a cost to 
our company of about $1,000, it was necessary to spend a great deal of time and 
many thousands of dollars to defend it. 

The argument has been advanced by proponents of Senate bill 11 that a seller 
who reduces his price to meet competition could avoid any possibility that the 
reduced price might substantially lessen competition and therefore be unlawful 
if he makes a corresponding reduction in price to all customers in the same 
market area. The necessity for such action would in itself be an additional 
economic burden to any seller and a deterrent to making price reductions to meet 
competition. But, assuming that such action would be permitted by law and 
would provide a solution to the hazard inherent in Senate bill 11 for a manu- 
facturer whose customers consist of local wholesalers, retailers, and dealers 
whose business is confined to a particular market area, it is no answer to the 
problem for a manufacturer such as Allegheny Ludlum, a great many of whose 
customers also sell their products on a national basis. Under such circumstances, 
a price reduction in good faith to meet competition to a customer in one locality 
might without our knowledge lessen competition with one of his competitors 
located in an entirely different locality. 

There has been much criticism of late regarding the growing number of 
mergers in the last few years. If this tendency is to be discouraged, rather than 
fostered, it seems to me that Congress should not place additional restrictions 
on the freedom and ability of small or moderate-sized companies to compete 
with larger ones. 

In conclusion, Senate bill 11 clearly makes it more hazardous for a smal! 
or moderate-sized company to reduce a price in good faith in order to meet the 
competition of its larger competitors in the various market areas where their 


’ Automatic Canteen Company ‘of America v, F. T. C., 346 U. S. 61 (1953). 
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wore numerous plants are located. Such competition is essential for their con- 
tinued survival and growth. On behalf of my company and others similarly 
situated, we do not ask for any legislative protection but we do ask that our 
freedom and ability to compete be not hampered or destroyed by legislation. 


NEw York, N. Y., July 8, 1956. 
SENATE SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 


Room 115, SEC Building, South, 181 Indiana Avenue: 
Deeply concerned about S. 11. Company counsel advises no legal distinetiou 
between substantial “lessening” and “injury” to competition. This legislation 
will only bring additional uncertainty to an area that is already confused. 


T. C. FoGart, 
President, Continental Can Co., Inc. 


Senator Kerauver. Is there anything else? 

Mr, Sretey. We have a gentleman here, Mr. Caffrey, who would 
like a minute. He represents the American Cotton Manufacturers 
Association. 

Senator Kreravuver. All right, Mr. Caffrey. Come around. We are 
glad to have you, Mr. Caffrey. 

Mr. Carrrey. Thank you, sir. 


STATEMENT OF C. G. CAFFREY, GENERAL COUNSEL, AMERICAN 
COTTON MANUFACTURERS INSTITUTE 


Senator Kerauver. You represent the American Cotton Manu- 
facturers ¢ 


Mr. Carrrey. The American Cotton Manufacturers Institute. My 


name is C. G. Caffrey. 

Senator Kerauver. Yes, sir. 

Mr. Carrrey. I am here today not expressing an official viewpoint 
of our industry with reference to your bill. But there are one or two 
things that really have us worried a great deal, and that is this: 

We are having a lot of trouble with textile imports from these 
foreign countries, as you are probably well aware. What worries us 
is that these goods coming from Japan and landed at New York are 
priced at prices below what the American manufacturer can produce 
those goods for in the United States. 

Therefore, if I understand your bill correctly, it would mean that 
we would be precluded from meeting the price of those Japanese goods 
when they come into the United States. And if that should occur, it 
would mean that in a locality, these goods could be dumped into that 
locality and our manufacturers would not be able to meet that compe- 
tition unless they made that price to every other person in the United 
States that carried those particular types of textiles. 

As an illustration, I might just cite one, and then that will be all 
that I have to say. 

Take, for instance, the other day a case came up where a mill had 
been supplying this particular shirt manufacturer for 20 years. And 
the manufacturer went back to him and said, “Well, now, how about 
buying some more material ?” 

“Well,” he said, “I can’t do it.” He said, “I am going to buy some 
from Japan. I can buy the comparable fabric for about 3 or 4 cents 
a yard less.” 
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And so this man said, “Well, now, listen. I have one mill,” we 
will say, “working on that particular fabric. That is all it does. Now, 
[ will meet that Japanese price.” 

But in meeting that Japanese price, it would mean under your bill 
that he would have to sell that fabric to all the other shirt manu- 
facturers in the country, which would establish a price which the 
small manufacturers in this country would not be able to meet because 
if they did, they would be selling their merchandise at a price below 
what it cost them to manufacture. 

Now, that worries us a great deal, to think that these goods are 
coming in from Japan and we would not be given an opportunity to 
match that price. It really is a serious question. If we match it, of 
course, it hurts the other way, too, because it means that some of the 
small mills that are manufacturing the same identical fabrics in the 
United States would be required to sell at the prevailing price. 

In other words, the Japanese goods coming into the United States 
really establish the market on that particular type of fabric. 

Senator Kerauver. Of course, your basic problem is a tariff prob- 
lem, is it not? 

Mr. Carrrey. Well, it is a tariff problem in a sense, but even with 
the tariff, if we had the tariff raised considerably, Senator, it still 
would not keep those people from sending those goods in, because they 
pay only about 13 to 15 cents an hour, where we pay up to $1.30 an 
hour, and so we just cannot meet that. It puts us in a bad position, 
a bad spot. 

Senator Keravuver. We thank you very much for your presentation, 
Mr. Caffrey. 

Mr. Carrrey. Thank you very much for allowing me the oppor- 
tunity of coming in and stating that, on the foreign goods coming in. 
I suppose that would probably apply to any number of other products 
that are coming in, that are shipped in here and sold at prices below 
the actual cost of manufacturing. It is a real factor. 

Mr. Sretey. Thank you, Mr. Caffrey. 

Mr. Carrrey. Thank you, sir. 

Senator Dixsen. Mr. Chairman, ask Mr. Caffrey if he would like 
to amplify his statement a little for the record and submit any addi- 
tional data. 

Senator Keravuver. Yes, Mr. Caffrey. Of course, as far as I know, 
our hearing is closing this afternoon. So we have to have any other 
material pretty quickly. 

If you can get a one-page statement or a larger statement tomorrow 
we can put it in the record. 

Mr. Cinar: T would submit for the information of the committee 
or anyone else a little booklet here that more or less covers the point 
that I have tried to emphasize. In fact, on the first page here, it 
really gives in brief what I am trying to emphasize. And I will be 
glad to leave these for the committee, if that would be satisfactory. 

Senator Krrauver. Just a minute, Mr. Caffrey. 

We will examine this, and if the staff thinks it is relevant, we will 
include such parts as may be relevant. 

Mr. Carrrey. Thank you, sir. 
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Senator Kerauver. This seems to deal principally, though, with the 
tariff matter. 

Mr. Carrrey. It does. 

(The material referred to is as follows:) 


Time To TALK Facrs Apour TexTite IMproxrts 
By The American Cotton Manufacturers Institute, Inc., Washington, D. C. 


In the national interest, the American Cotton Manufacturers Institute 
presents answers to major questions concerning the textile import crisis. This 
discussion is based on facts, carefully checked for accuracy and obtained wher- 
ever possible from official Government sources. 

Q. Can there be much of a problem when goods coming in from abroad are 
equal to only a small percentage of the United States industry's output? 

Yes, because imports are targeted, are rising abnormally, and are unrestricted. 

Textile manufacturing is not a single industry with a single output, but a 
grouping of many different industries. The wedge pattern of Japanese ship- 
ments in recent months has hit the United States velveteen industry’s home 
market to the amount of 70 percent; ginghams, 48 percent. This concentration 
is not a new Japanese trade design because it happened between 1934 and 1940. 
But the greater variety of targets makes the impact of the present concentrated 
insurge far more intense than the import wave of the 1930’s when President 
Roosevelt and Secretary of State Hull saw fit to take emergency relief action. 

The situation is extremely serious because the rate of import increase has 
been so steep since 1954 that if it continues as at present, imports will soon 
amount to large percentages of overall United States production. 

Textile mills book sales, schedule their operations and buy raw materials 
all in advance. Nearly all the cotton cloth they produce, plus that which is 
imported, is priced and sold in the central New York markets which serve 
all of the United States. The market is so sensitive that small shipments from 
abroad affect a wide range of domestic transactions, setting off chain reactions 
of confusion and uncertainty. These circumstances, together with the fact 
that imports are uncontrollled, are undermining the confidence of a _ basic 
segment of the national economy. 

Q. But doesn’t the industry have tariff protection? 

What was left of the textile tariff structure was virtually destoryed by 
action of the General Agreement on Tariffs and Trade in the Japanese negotia- 
tions last year. The new and greatly lowered tariff rates went into effect 
September 10, 1955, accelerating the rapid increase in imports. When GATT 
nezotiated the tariff cuts, major textile nations such as the United Kingdom, 
France, and others announced they would resort to “shelter” devices to protect 
themselves from Japanese competition, thereby forcing Japanese surplus goods 
to be dumped in North America. 

Q. Why can’t American mills meet foreign competition with greater produc- 
tivity? 

Production is not the answer. It is the cost of production that counts. While 
America’s industry sweats its machines, rather than its labor, its costs cannot 
cope with those of foreign industries paying a wage rate of one-seventh of the 
legal minimum in the United States. 

Machinery, wages and raw material are the three chief cost factors in prodne- 
ing textiles. In Japan’s case, her industry is modern, rebuilt since World War JI 
and eyuipped with western-type machinery. Her expanding facilities turn out 
goods in great volume, commensurate with Japan’s position as the foremost 
textile exporting nation in the world. 

Wages average one-fourth of total manufacturing cost in producing standard 
cotton cloth. Thus Japan’s advantage is tremendous because her textile wages 
are only one-tenth the prevailing American rate. Even the Government-enforced 
ninimum wage in the United States is seven times higher than the averag 
Japanese seale. 

Q. What about raw-cotton costs? 

Japan’s cost advantages are compounded because her industry pays 25 percent 
less than American mills for raw cotton—and cotton constitutes more than half 
the cost of manufacturing basic cotton fabric. Just as American mills are com- 
mitted by law to minimum wage costs, they have virtually no choice but to use 
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American-grown cotton at a minimum, Government-supported price. A tight 
raw cotton import quota, enforced since 1939, insures that 98 percent of all cotton 
consumed by American mills is American growth. Japan’s mills buy cotton at 
the substantially lower world price level. 

On August 1, 1956, Japanese mills will begin taking delivery on cotton which 
the United States Government, by Congressional mandate, is now selling to 
overseas mills about one-fourth to one-third cheaper than the price charged 
American mills. 

(Nore.—In addition to these advantages, Japan enjoys still others. For ex- 
ample, the administration handed Japan a bonus by agreeing to last year’s GATT 
tariff cuts, which went into effect in September. Prior to then, imports from 
Japan were rising rapidly, proving that the previous tariff rates offered no barrier 
to the inflow of Japanese textiles. The 1955 rate reduction gave the Japanese 
industry a tariff saving which, in itself, was bigger than the average United 
States mill’s profit per yard on basic cotton cloth.) 

Q. But doesn’t the United States industry have an edge since this country 
exports more textiles than are imported? 

A. This is a specious argument devoid of logic, but nonetheless, it is so fre- 
quently encountered that the following comments upon it are deemed desirable. 

In the first place, the whole idea of international trade is bused on the ussump- 
tion that countries export more of certain items than they import, in order to 
import more of certain other items than they export. Doubtless, there is no 
example in the whole gamut of United States foreign trade where exports of a 
particular item exactly balance the imports of that same item. 

With respect to cotton textiles, the United States has been for many years an 
important exporter and, indeed, in view of the surplus of domestically produced 
raw cotton in the United States, the high level of clothing consumption of the 
American population, and the low level of clothing consumption in many areas of 
the world, this is to be expected in any logical world trade pattern. 

Very similar is the situation relative to United States exports and imports of 
wheat flour. The United States produces a surplus of wheat; food consumption 
per head is very high relative to the rest of the world, and exports of wheat flour 
far exceed imports. Indeed, since May 29, 1941, a strict import quota on wheat 
flour has been maintained by the United States Government precisely as it has 
maintained since that time a strict import quota on millable wheat. Both the 
wheat quota and the flour quota have been applied under section 22 of the Agri- 
culture Adjustment Act because wheat is a price-support commodity and large 
imports of wheat or of wheat flour would imperil the success of the price-support 
program on wheat. 

Q. What is happening to United States textile exports? 

A. They are dwindling fast. In the past 5 years the United States industry 
has lost one-third of its export market, mostly to Japan. What is left consists, 
for the most part, of sales to Canada and a few other markets where the United 
States industry has special advantages of proximity and formerly had preferen- 
tial tariff treatment. With exports down and imports up, the United States 
is near the point of becoming a net importer of cotton manufactures * * * even 
though historically we have been a leading textile export nation, our mills have 
capacity for producing beyond domestic consumption needs, and exports of cloth 
represent an important means of moving surplus American cotton overseas. 

Q. How about prices and profits? 

A. American textile prices and profits are depressed and have been for many 
years. At no time in the past 7 years has the textile industry of the United 
States earned a rate of profit as high as the average of American manufacturing 
industries in general. This is true regardless of how profits are figured, on sales 
or investments, according to the Federal Trade Commission and Securities and 
Exchange Commission. Even in 1955, the most profitable year the American 
economy has ever known, textile profits were less than one-half the all-industry 
average. 

Prices for textiles strengthened somewhat in 1955 but have been declining 
since February of this year. Wholesale prices of textiles and apparel in May, 
1956, were 5 percent lower than during the pre-Korean base period, 1947—49, the 
Bureau of Labor Statistics discloses. In contrast, wholesale prices of manu- 
factured goods generally, during May, were 22 percent higher than in the pre- 
Korean war period. The textile industry has no margin of prices or profits 
with which to meet foreign competition in home markets. This fact, together 
with the decline in exports, accents the gravity of the present import crisis. 
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Q. Why hasn’t the United States industry filed for escape-clause relief under 
the Reciprocal Trade Agreements Act? 

A. The United States Tariff Commission reported to the Senate Finance Com- 
mittee that it cannot undertake an escape-clause investigation of the industry 
as a whole, owing to the complexity of the industry, multitude of import cate- 
gories, and extremely small size of the Commission’s technical staff. However, 
segments of the industry, such as velveteen producers, manufacturers of pillow- 
cases and ginghams have petitioned for escape-clause action and have been told 
to come back months later for hearings. 

At best, this uncertain means of relief is a piecemeal approach to the problem. 
It offers too little, too late. Nor can it cope with the ability of a cartelized 
foreign industry to shift its economic attack from one segment of United States 
industry to another. 

Q. Didn’t Japan solve the problem by adopting voluntary export control? 

A. Recognizing—as the United States Government had failed to do—that the 
situation was getting out of hand, the Japanese Government and leadership 
of Japan’s textile industry instituted a voluntary control system over shipments 
of certain cotton manufactures to the United States, effective January 1, 1956. 
Commendable as this move was, the Japanese cannot themselves exercise control 
over shipments to America since they lack control over the goods after leaving 
Japan. Transshipments through Hong Kong and other points can only be regu- 
lated at the United States port of entry. Significantly, Japanese shipments of 
cotton cloth to Hong Kong in the first 3 months of 1956 were 13 times larger 
than a year ago. 

To date, the United States Government has consistently refused to make con- 
trols on Japanese-United States trade effective. The administration has turned 
down every suggestion, offered by Japanese and American manufacturers alike, 
that steps be taken toward the negotiation of a mutually acceptable limitation 
on shipments. Lacking the benefit of industry-to-industry consultations, because 
the United States Government refuses to sanction them, the Japanese are unable 
to maintain export controls that preclude excessive concentrations of shipments, 
such as the current inrush of gingham fabrics. 

Q. But isn’t it true that the Japanese must sell textiles in the United States 
if they are to continue buying American raw cotton? 

A. Japan and any other country should have access to a fair share of the 
domestic American market. This can be determined by sales during a normal, 
peacetime base period of trade. 

However, Japan’s buying of raw cotton from the United States is in no way 
contingent on her sales of cotton textiles here. There is no longer a dollar short- 
age problem in Japan. The Japanese Gjovernment White Paper on foreign 
trade, issued in May 1956, points out that the nation is well on the way toa 
self-supporting economy not dependent on American military spending. Japa- 
nese gold and and dollar balances are now at an all-time high, International 
Monetary Fund statistics show. 

The Japanese must import cotton just as we must import silk. Cotton will 
not grow in Japan’s climate. They buy overseas wherever they can get the 
best prices and terms. This is why the Japanese have been acquiring increased 
amounts of cotton from Mexico and Brazil, although those countries virtually 
debar the importation of Japanese textiles. 

Overlooked is the fact that during 1955, total imports of all fibers, textile 
products, and apparel into the United States from Japan exceeded the value of 
total exports from the United States to Japan of cotton, other fibers, and manu- 

actures thereof. Japan buys cotton from the United States for the same 
reasons his country buys raw silk from Japan. These reasons have nothing 
whatsoever to do with United States sales of silk goods to Japan or Japanese sales 
of cotton products to the United States. 

©. If limitations are set on imports of cotton textiles and apparel, won’t the 
American farmer stand a chance of being hurt through retaliatory action by 
other cotton-consuming countries? 

A. By no means. The American farmer’s biggest, most immediate and most 
reliable market is the domestic textile industry. Mills in this country cur- 
rently are consuming cotton at an annual rate of 9.2 million bales, or two-thirds 
of the crop. 

In contrast, exports of raw cotton to overseas buyers have been declining 
and it now appears that the overseas sales for the 1955-56 crop year will be 
less than 2 million bales. The bulk of these export sales of raw cotton are 
being financed by the United States Government. Even Japan’s takings of 
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American cotton have declined during the very period of her increasing textile 
sales to the United States. 

The farmer’s biggest stake is in his home market. His future well-being 
depends first of all on a profitable, expanding textile industry in the United 
States. Producers of cotton or any other commodity cannot long be prosperous 
if their best customer is going broke. A reasonable and workable control 
system on foreign textile imports, restoring confidence to American mills as a 
basis for future expansion, will increase the farmer’s chances for sounder 
prosperity. 

Q. Without import controls, then, the cotton economy of America stands to 
lose ground as the textile industry is doing? 

A. Yes, because unrestricted importation of cotton fabric and clothing means 
free importation of cotton in manufactured form. In order to maintain the es- 
sential cotton price support program, Federal law, permits no more than 29,000 
bales of American-type cotton to be imported annually. Yet imports of cotton 
manufactures in 1955 represented nine times that amount. Based on Japan's 
own estimates, cotton product imports from Japan during 1956 will run at least 
50 percent above 1955. Total imports of all cotton products for 1956 on this basis 
will be equivalent to at least 375,000 bales of cotton or the production from 
640,000 acres. 

Q. Won't textile export subsidies help the industry? 

A. The Government has stated that since it intends to sell surplus American 
cotton to foreign industries at competitive world prices, lower than what Amer- 
ican mills must pay for the same cotton, a system of equalization fees will be 
provided for textile exports. This is not a subsidy; it is only a logical and auto- 
matic consequence of the Government’s raw cotton export sales program; and it 
has nothing to do with the import problem or the preservation of the domestic 
textile industry’s home markets. 

There is no sense in adopting a new program for increasing American raw 
cotton sales abroad and at the same time, reducing the home market for cotton by 
unrestrained importation of cotton goods. Yet under the Government’s program 
of selling surplus fiber overseas at cutrate prices, the import tide of textiles is 
bound to swell. 

Q. How do other countries deal with their import problems? 

A. Most nations—the United States and Canada being notable exceptions— 
resort to import licenses, direct and indirect subsidies, hidden taxes, exorbitant 
tariffs, currency and exchange controls and similar devices to engineer trade 
processes for their protection. As in the case of the GATT tariff cuts last year, 
many GATT member nations prefer to grant meaningless concessions, sign the 
agreement and then duck their obligations by making use of exceptions and 
waivers to the protocol. Pending a sincere, businesslike revision of administra- 
tion foreign trade and foreign-aid policies, major United States industries in the 
peculiar position of textiles must be defended by a system of reasonable, workable 
import controls. 

Q. What efforts have been made in this direction? 

A. With no success, and gaining nothing more than expressions of sympathy, 
the textile industry’s leadership has sought the State Department’s assistance 
in negotiating a trade limitation agreement with Japan, and action by the Depart- 
ment of Agriculture to establish import controls as authorized under present law. 
All these doors have been closed. 

Q. Is there any other means of forestalling further loss of markets, mill liqui- 
dations, unemployment and gradual transfer of textile manufacturing from 
American to foreign domination? 

A. Yes Congress still has the power to take action in defense of American 
jobs and living standards, by establishing an equitable import quota which 
would apply to all countries alike on an historical basis, and not embarrass the 
Japanese or any other nation by singling it out for special treatment. 

The import quota solution is in accord with long-established United States trade 
policy. Ina very similar situation, our country has imposed import quotas since 
1941 on wheat and its product, wheat flour. We have imposed an import quota 
on raw cotton since 1939. 

Japanese wages are not only lower than United States wages; they are lower 
than European wages. With textile and clothing imports uncontrolled, markets 
which European industries have built up in North America are fordoomed to 
ultimate loss to Japan by the same inexorable process threatening the United 
States industry. Indeed, without an import quota assigning part of the United 
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States market to each of the major textile producing countries, the day may 
come when India or some other nation might take over the Japanese business in 
the United States. 

Hence a system of regulated imports, if adopted, will serve as an important 
“safety valve” to assure orderly textile trade. 

The immediate problem is, of course, imports from Japan. The Japanese in- 
dustry and Government, aware of that problem, have already concluded that the 
quota approach is the proper solution, as signified by their adoption of a voluntary 
export quota control system on shipments to the United States. 

To assure employment stability, solid growth, and confidence for the future, 
the United States textile industry, committed to fixed raw material and wage 
costs—and jeopardized by uncontrolled competition from low-wage foreign pro- 
ducers—must be defended by a system of regulated imports duly established 
by law. 

Senator Kerauver. But on your interesting problem, Mr. Caffrey, 
where is the price discrimination that the Japanese are practicing, 
that your company would practice? Where is the price discrimina- 
tion that you are meeting? 

Mr. Carrrey. It is not in a true sense, I would say, a price dis- 
crimination. It is trying to meet their lower cost materials that come 
into the United States, and if we are held to that price and forced 
to sell our goods all over the United States at that price, it puts us in 
a position of selling our goods at a price below the price at which we 
can manufacture them in the United States. 

As an illustration, I might say that at the present time Japanese 
fabrics are coming into the New York market and being sold in the 
form of broadcloth, to use that as an illustration, at a price that is 
lower than the American domestic mill can produce that same fabric 
for. 

Senator Kerauver. Of course, Mr. Caffrey, I might give you this 
idea to think about in getting up your further statement. The basic 
act provides that a lower price is taken out of this operation alto- 
gether where the lower price is by virtue of a savings in cost or lower 
cost of manufacturing and whatnot, which I suppose the Japanese 
claim that they have. 

Mr. Carrrey. That is right, sir. 

Senator Krerauver. So my personal opinion is that this whole busi- 
ness of lower costs of manufacturing and dumping them and selling 
them in the United States is exempted from this picture by the basic 
exceptions written into this act aeeeey- 

Mr. Carrrey. That is the question that we are just not clear on. 

Senator Kerauver. So in my opinion, they are doing this because 
they have a lower labor cost and the tariff has not been raised suffi- 
ciently, in your feeling, to meet the differential. They are bringing 
themselves within the general exclusion that is already written into 
this act, which says that this does not apply in a case where there is 
a difference in the cost, a lower cost of manufacture, a lower cost of 
delivery, a lower cost of this, that, or the other. 

Mr, Carrrey. Right. : 

Senator Keravuver. So I do not think S. 11 would be applicable to 
what you are talking about at all. : oe 

Mr. Carrrey. Well, now, that is the question that we had in mind. 
If it is applicable, and we would be forced to sell our goods at below 
cost, it is going to knock out a lot of our small mills in this country. 
It could not help it. 
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Senator Kerauver. We do not want that to happen. 

Mr. Carrrey. I know youdonot. That is fine. 

Senator Kerauver. But I think that the situation that you are 
confronted with, with this lower labor cost, excludes the operation of 
this part of the act to that situation. 

Mr. Carrrey. Thank you. 

Senator DikKsEN. One question of Mr. Caffrey. 

The importer of the cloth actually becomes the seller over here, does 
he not? 

Mr. Carrrey. That is right. 

Senator Dirksen. And in so doing, he then becomes the competitor 
of an American mill who sells a comparable cloth ? 

Mr. Carrrey. That is right. 

Senator Dirksen. And because the shirtmaker can buy the imported 
goods cheaper, he has to offer it cheaper, but in offering it cheaper, 
then, of course, he is going to have to offer that cheaper price to all 
the rest of his customers. 

Mr. Carrrey. That is correct, sir. 

Senator Dirksen. I am not so sure but what this act does not apply. 

Mr. Carrrey. I am afraid that is what worries me, Senator Dirk- 
sen. It really does. That is the problem that I have. We are not 

taking any official position either one way or the other on 8. 11. But 

that problem really worries us a great deal, and we are having such 
a struggle now with competition “from foreign manufacturers, it is 
a real ‘problem, and I am afraid it covers us, and I hope that it does 
not. 

Senator Keravver. I do not think it does. But it is a very serious 
problem. 

You furnish us anything additional you want. 

Mr. Carrrey. Thank you, sir. 

Mr. Sretey. Thank 

Senator Keravuver. ; ‘thdte anything else, gentlemen ? 

Mr. Seetey. Nothing else. 

Senator Kerauver. We will have a short executive session, about 2 
or 3 minutes, Senator Dirksen. 

(Discussion off the record.) 

Senator Kerauver. I would like to ask our counsel if he will ac- 
quaint the proper person at the Federal Trade Commission with this 
matter that has been brought up by this last witness —— 

Mr. Seetery. Yes, sir. 

Senator Kerauver. And see if they have any immediate observa- 
tions or any precedents in dealing with the problem which would be 
of value to us. 

Mr. Seetry. Yes, I will. 

Senator Kerauver. And whatever you get, let us put in the record. 

Mr. Srerrey. I might say for Senator Dirksen’s benefit that Mr. 
Caffrey advised me this morning in requesting an appearance that his 
association had pending with the Tariff Commission a so-called pro- 
ceeding under the escape clause, known as an escape-clause action, per- 
taining to velveteen, which is the fabric most hurt so far, and they 
contemplate one with respect to ginghams, as I understand it, with 


which the Japanese have penetrated 40 percent of our market in the 
last year. 
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Senator Dirksen. Why not ask Commerce about it, too? 
Mr. Srevey. Yes, sir. 


Senator Kerauver. Will you ask Commerce, too? They must nave 
had some precedent in dealing with this. 

Without objection, Senator Wiley has made a request that he would 
like to have the opportunity of recording his vote, say, within 12 
hours after the vote of the subcommittee is made. Can that be ex- 
tended to anyone who is not here? 


Senator LANGER. I make a motion he be allowed to do that. 


Senator Kerauver. That any member be allowed to record his vote 
12 hours after the vote is taken. 


Without objection, that is agreed to. 
(The following statements were submitted for the record :) 


AMERICAN MINING CONGRESS, 
Washington, D. C., July 5, 1956. 
In re H, R. 1840 and S. 11—Alleged price discrimination. 


Hon. JOSEPH C. O’MAHONEY, 
Chairman, Antitrust and Monopoly Subcommittee, 
Senate Judiciary Committee, Senate Office Building, 
Washington D. OC. 

DEAR SENATOR O’MAHONEY: The American Mining Congress, the national 
organization representing all branches of the mining industry, respectfully 
opposes the enactment of H. R. 1840 and S. 11. 

It is our belief that adoption of these bills would serve no useful purpose, bur 
on the contrary would throw doubt and uncertainty into a broad field of lawful 
and long-accepted pricing practices which actually insure competition and thus 
inure to the benefit of the consumer. 

As we understand the proposals they would in effect limit the use of the so- 
called good faith defense now provided in the law for alleged price discrimina- 
tions to those cases where the seller could prove that a price reduction did not 
substantially lessen competition or tend to create a monopoly. Since it would 
be necessary to determine beforehand the effect which a price reduction would 
have on competition and whether it would cause a tendency toward a monopoly, 
elimination of this defense might well make it difficult, if not impossible, for 
companies producing such important and widely used products as cement, coal, 
steel, and other mineral commodities to meet a competitor’s bona fide lower price 
without running the risk of violating the law. 

The difficulties and confusion that would be created by the proposed legisla- 
tion were ably expressed by the late Mr. Justice Jackson during the oral argu- 
ment in the case of Standard Oil Company v. Federal Trade Commission, when 
he said “The whole philosophy, what troubles me, the whole philosophy of the 
Sherman Act is go out and compete, get business, fight for it. Now the whole 
philosophy we are asked to enforce here is that you really must not, you should 
let this business go and not meet the competition. I have difficulty in knowing 
where we are with this, and I should think the people who are trying to do 
business would find it much more troublesome than we do, for it does not trouble 
me but once a term, but it must trouble them every day.” 

We believe that the purpose of the antitrust laws is to maintain healthy 
competitive markets from which will naturally flow the strong and dynamic 
economy so vital to the overall welfare of our country. When legitimate compe- 
tition is stifled the American people are deprived of the economic benefits result- 
ing therefrom—which is directly contradictory to the free-enterprise system 
under which our Nation has grown and prospered. 

We likewise are not encouraged by the effect these bills may have on the 
presently lawful practice of meeting competition through absorption of freight. 
It is true that proponents of the bills have stated that the present practice of 
freight absorption, when not used as a means of price discrimination, would not 
be affected. We submit, however, that legislation should not be enacted which 
in the opinion of eminent legal counsel might raise serious doubts concerning 
the long accepted and clearly desirable practice of absorbing freight for the 
purpose of meeting competition. 
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In the event any legislation of this sort is to be enacted, we strongly urge 
that you accept the amendment put forth on June 20 by Senator Capehart, which 
would declare that a seller cannot be denied the right to meet competiton by 
lowering his price when to deny him that right may have the effect of sub- 
stantially lessening competition or tending to create a monopoly. We do not 
see how the proponents of the bills could consistently object to this amend- 
ment, which is clearly in line with established national policy in respect to the 
maintenance of free competition. 

Respectfully submitted. 

JULIAN D. CoNOVER, 
Executive Vice President. 


THE GLIDDEN Co., 
Cleveland, Ohio, July 5, 1956. 
Hon. JoserH C, O’MAHONEY, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
Committee on the Judiciary, United States Senate, 
Washington, D.C. 

My Dear Senator: This will confirm the telegram sent you on July 3 as 
follows: 

“S. 11, now pending in Senate Judiciary Committee of extreme importance to 
manufacturers and country in general. By denying manufacturers or suppliers 
right to protect markets by good faith lowering of prices to meet competition it 
would seriously disrupt distribution procedures built upon foundation of Sherman 
Act tending toward creation of local monopolies based on freight rate advantages. 
Please make position known to subcommittee members. 

THE GLIDDEN Co., 
DwicutT P. JoYce, 
Chairman and President.” 


I am deeply concerned over the changes proposed in Senate bill No. 11 now 
being considered by the Subcommittee on Antitrust and Monopoly Legislation of 
the Senate Committee on the Judiciary. As you are aware, this bill, if passed, 
would make it unlawful for manufacturers or suppliers to protect their markets 
by adopting, in good faith, lower prices to meet those of competitors. By remov- 
ing a positive standard the manufacturer or supplier is once again forced to test 
all actions by the most general test of whether the effect of the price decrease 
which he considers necessary ‘may be substantially to lessen competition in any 
line of commerce.” 

As applied to the granting of freight allowances so common in our American 
distribution pattern, the bill would tend to create local monopolies based on 
freight rate advantages, the result being that American industry will once again 
be burdened with confusion and uncertainty in this area. Not only industry will 
be affected by such uncertainty; everyone suffers as a result of the additional 
time and expense involved. 

Will you kindly see that our position in this matter is brought to the attention 
of the committee and that this letter is entered into the record of the hearings 
now being conducted. 

Yours very truly, 
Dwient P. Joror, 
Chairman and President. 


SUPPLEMENTAL STATEMENT By W. W. MarsH, EXECUTIVE SECRETARY, NATIONAL 
TrrE DEALERS AND RETREADERS ASSOCIATION 


My name is W. W. Marsh. I am executive secretary of the National Tire 
Dealers & Retreaders Association, Inc. I appeared before this committee 
earlier in these hearings in support of H. R. 1840. Considerable testimony has 
since been presented to the committee in opposition to this bill. While I will not 
undertake to answer all of the conclusions that have been drawn in this testimony, 
I do feel that it is most important to draw to the attention of the committee in 
partial reply, one or two basic purposes of this bill. 

It has been stated that H. R. 1840 will not help small retailers who are losing 
business through sales to large consumers direct from the manufacturers because 
there is no competition between the two purchasers. This conclusion is incorrect. 
Clearly, customers of a retail dealer may be in competition with others who 
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through sheer buying power are privileged to buy at a lower price than the re- 
tailer can direct from the manufacturer. That this practice violates the Robin- 
sen-Patman Act was established in F. T. C. v. Morton Salt Company, (334 U, 8. 
37), and just 2 weeks ago, this principle was republished and given additional 
vitality in the case of Krug v. International Telephone and Telegraph Corp. 
(USCD NJ, June 20, 1956) where the Court said in part “ * * * it would seem 
to make no difference that his injury was not the result of his inability to compete 
with others on his own distributive level but of the failure of his customers to 
meet the competition of another immediate purchaser from the manufacturer.” 
To the tire dealer, this means that when a large truck operator buys tires from 
a manufacturer at a price lower than the retail dealer pays, then the truck 
operators who are customers of the retail dealer suffer a competitive disadvan- 
tage. H. R. 1840 would help materially in preventing such discrimination in price 
even though the lower price is set to meet an equally low price of a competitor, 
if the effect is to injure competition or promote monopoly. 

Most of the testimony in opposition to H. R. 1840 has ignored the fact that the 
“good faith” defense is a defense to discrimination in price. 

The main purpose of the Robinson-Patman Act is to prevent discrimination 
in price which destroys competition and promotes monopoly. H. R. 1840 will 
only restore the original purpose and vitality of the Robinson-Patman Act, that 
is, permit the F. T. C. to examine the effect on competition of price discrimination 
even where the good faith defense is raised. For those manufacturers and sup- 
pliers who have expressed great fear of H. R. 1840, the solution to their problem 
is very simple. Eliminate the discrimination in price. Since discrimination 
presupposes a higher price as compared with the discriminatory low price, then 
removal of the higher price and permitting equality of opportunity—the same 
low price for all customers—is not only a complete defense but eliminates any 


possibility of violation of the act. We again urge the committee to report H. R. 
1840 favorably. 


New York 17, N. Y., June 28, 1956. 
Re H. R. 1840 


Hon, Josepu C. O’MAHONEY, 
Chairman, Antitrust Subcommittee, Judiciary Committee, 
United States Senate, 
Washington, D.C. 

Dear Senator O’Manoney: In accordance with our telephone conversation 
with Mr. Collins of the staff of the Senate Judiciary Committee, I enclose the re- 
port on this proposal of the committee on trade regulation of the Association of 
the Bar of the City of New York. 

Very truly yours, 
LAURENCE I. Woop. 


THE ASSOCIATION OF THE BAR OF THE City OF NEW YorRK, COMMITTEE ON TRADE 
REGULATION 


Report on Bill To Amend the Robinson-Patman Act (H. R, 1840) 


H. R. 1840 amends section 2 (b) of the Clayton Act, as amended by the 
Robinson-Patman Act, by eliminating as a defense to a charge of price dis- 
crimination the showing by a seller that the differential was made in good faith 
to meet a lawful and equally low price of a competitor if the effect of the dis- 
crimination may be substantially to lessen competition or tend to create a monop- 
oly in any line of commerce. The bill was favorably reported out of the House 
Judiciary Committee and passed by the House by a vote or 393 to 3 and is now 
before the Senate Judiciary Committee. 

The bill amends the “Provided, however” clause of section 2 (b) to read: 

“[That nothing herein contained shall prevent a seller rebutting the prima 
facie case thus made by showing] That unless the effect of the discrimination may 
be substantially to lessen competition or tend to create a monopoly in any line 
of commerce, it shall be a complete defense for a seller to show that his lower 
price or the furnishing of services or facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price of competitor, or the services 
or facilities furnished by a competitor.” * 


1 Bracketed material eliminated and italicized material added. 
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The report of the House Judiciary Committee states that H. R. 1840 would 
close a loophole in section 2 (b) which resulted from the 5-3 decision of the 
Supreme Court in Standard Oil Co. v. Federal Trade Commission (340 U. S. 231 
(1951) ) in that since this decision any supplier is able to discriminate in favor 
of a customer who has been offered a lower price by a competitor notwithstanding 
the extent of the injury that the discrimination may cause to the supplier's other 
customers or upon competition generally. 


COMMITTEE’S CONCLUSION 
The committee is opposed to H. R. 1840. 


COMMITTEE'S COMMENT 


In the opinion of the committee, the enactment of H. R. 1840 will have the 
practical effect of making a nullity of the good-faith defense now provided in 
section 2 (b) of the Robinson-Patman Act. It will be recalled that the elements 
of a Robinson-Patman Act offense are the following: 

1. Discrimination in price between different purchasers of commodities of 
like grade and quality; 

2. Jurisdictional facts as to commerce; and 

3. Injury to competition where the effect of such discrimination may be— 

(a) Substantially to lessen competition, or 

(b) To tend to create a monopoly in any line of commerce, or 

(c) To injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimination, 
or with customers of either of them. 

What H. R. 1840 does is to condition the good-faith defense on the absence of 
elements 3 (a) and (0) and purport to leave it available in other cases. But 
there is no readily available test for distinguishing 3 (a) from 3 (c). This means 
that as a practical matter, there is no room for application of the good-faith 
defense. It is obvious that if injury to competition is absent under seetion 2 (a), 
there is no price discrimination and resort to section 2 (b) would be unnecessary. 
On the other hand, if injury to competition is present under section 2 (a), there 
is a price discrimination and it would likewise be present if recourse is made 
to section 2 (b).. The practical effect of the bill, therefore, is to repeal the 
“Provided, however’ clause of section 2 (b) and to destroy an entire defense 
provided by the original act. 

At best, the businessman who has lost customers to a competitor who has 
offered them a lower price, will not be able to meet his competitor’s price to 
these customers unless he can distinguish elements 3 (@) and (0), which are 
mentioned in H. R. 1840, from element 3 (c), which is not. This is a difficult 
problem on which the businessman will find little help, either in the words of 
H. R. 1840 or in its legislative history. 

The House Judiciary Committee report states simply that the bill is intended 
to preserve the good-faith defense where the injury is only to an individual 
competitor, but is not of sufficient effect that it may result in injury to the 
“vigor of competition.” But this statement is immediately followed with the 
statement that 

“In appropriate cases, however, proof of injury only to an individual competi- 
tor would not preclude a finding that the effect of such injury may also be 
substantially to lessen competition or tend to create a monopoly.” 

The net effect is that if H. R. 1840 is enacted the businessman will find that 
the good-faith defense is available in some cases but that in appropriate cases 
it is not. The nature of these appropriate cases was considered by the United 
States Supreme Court in Standard Oil Cov. Federal Trade Commission, supra, 
where Justice Burton stated: 

“Tn its argument here, the Commission suggests that there may be some situa- 
tions in which it might recognize the proviso in section 2 (b) as a complete de- 
fense, even though the seller’s differential in price did injure competition. In 
support of this, the Commission indicates that in each case it must weigh the 
potential injurious effect of the seller’s price reduction upon competition at all 
lower levels against its beneficial effect in permitting the seller to meet competi- 
tion at its own level. In the absence of more explicit requirements and more 
specific standards of comparison other than we have here, it is difficult to see 
how an injury to competition at a level below that of the seller can thus be 
balanced fairly against a justification for meeting the competition at the seller’s 
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level. We hesitate to accept section 2 (b) as establishing such a dubious defense.” 

Surely the businessman faced with a practical problem of loss of customers 
should not have to go through the delicate process of balancing to which Justice 
Burton referred. 

Further, the bill, in the words of the committee report, is designed to protect 
“small suppliers and small retailers” from discriminations in favor of “preferred 
buyers.” However, as stated in the Standard Oil case, if a large customer re- 
quests his seller to meet a lower price offered by one of the seller’s competitors, 
“the seller may find it essential, as a matter of business survival, to meet that 
price rather than to lose the customer. It might be that this customer is the 
seller’s only favorable market for the major portion of the seller’s product, and 
the loss of this customer would result in forcing a much higher unit cost and 
higher sales price upon the seller’s other customers.” It is by no means clear 
to this committee that elimination of the good-faith defense would benefit small 
business; rather do we feel that small business might suffer far more than big 
business if H. R. 1840 is passed by the Senate and becomes law. 

Respectfully submitted. 

Committee on Trade Regulation: Laurence I. Wood, chairman; Ryan 
Berry, Kendall B. DeBevoise, J. Richard Edmondson, Walter J. 
Halliday, Bruce A. Hecker, Leonard Joseph, Grant W. Kelleher, 
Herbert A. Lisle, E. Nobles Lowe, Armand Macmanus, Stuart 
Marks, John L. O’Donnell, Edward L. Rea, Adolph Schimel, James 
R. Withrow, Jr. 


Unitep States SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
June 22, 1956. 
Hon. JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington D. C. 
Dear SENATOR: Enclosed is a letter from the National Congress of Petroleum 
tetailers which is self-explanatory. 
I would appreciate your making this letter part of the record in connection 
with the hearings on §. 11. 
With best wishes, I am 
Sincerely yours, 
JAMES EB. MURRAY 


NATIONAL CONGRESS OF PETROLEUM RETAILERS INC, 
Detroit, Mich., June 19, 1956. 
Hon. JAMES E. MurRay, 
Senate Office Building, 
Washington 25, D. C. 

Dear SENATOR MurRkay: The Nation’s service station operators earnestly re- 
quest your support, and your help as a member of the Democratic policy commit- 
tee, in securing Senate adoption at this session of H. R. 1840 (the equality of 
opportunity bill to strengthen the Robinson-Patman Act) passed by the House 
393 to 3. H. R. 1840 is identical with S. 11 of which you were a cosponsor. 

You are familiar with the reasons why the nation’s small-business men need 
this bill: 

(1) Price discrimination weakens and destroys small business, 

(2) The protection against price discrimination which Congress intended to 
provide in adopting the Robinson-Patman Act has been largely taken away by the 
Supreme Court decision in the Standard-Detroit case (1951), making the good- 
faith defense absolute rather than procedural so that it excuses price discrimina- 
tion even where there is lessening of competition and tendency toward creation 
of a monopoly as a result. 

(3) Following the Supreme Court decision, new waves of destructive price 
discrimination have struck our industry and other industries as well with an 
alarming increase in small business failures and destruction of small business 
opportunity. 

(4) H. R. 1840 restores the intention of Congress as shown by the record 
in adopting the Robinson-Patman Act, by providing that the good-faith defense 
shall not apply where there is a lessening of competition or tendency to create 
monopoly. 
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(5) H. R. 1840 will undo the damage done by the Supreme Court decision 
and give small business the protection which it needs and deserves against this 
destructive practice. 

We ask you to tell your colleagues why it is so necessary that H. R. 1840 be 
passed by the Senate at this session—that there will be new thousands of busi- 
ness failures and tragic loss of faith as well as economic loss if small busines 
must wait another 2 years for this needed protection. 

We sincerely believe that the American economic system should be made to 
work for small business as well as big business. If those who profit from 
crushing small business through price discrimination practices cannot be curbed, 
there will be a loss of economic freedom and opportunity for all Americans, and 
our economic system itself will be in danger. 

H. R. 1840, which is identical with S. 11 and H. R. 11 as introduced by 
Representative Patman, had extensive hearings by the House Judiciary Com- 
mittee and there is already an exhaustive record, eliminating the necessity for 
additional hearings by the Senate Judiciary Committee. 

Members of the committee are already familiar with the evidence and the 
arguments, and we sincerely hope it may be possible that they will be encour- 
aged to act in plenty of time for Senate adoption at this session. 

As the national trade association of service station operators, we are deeply 
and desperately concerned. Until this bill is passed, the Nation’s nearly 200,000 
service station operators are at the mercy of ruthless, cruel price discrimination 
practices which have and are destroying their businesses, their earnings and 
savings, and taking the very food from their families. Sixty thousand service 
station operators fail in business, quit business, or are forced out of business by 
adverse conditions every year, and price discrimination practices are a primary 
cause. We earnestly and sincerely beseech your assistance in solving this 
problem through adoption of H. R. 1840 by the Senate as quickly as possible. 

We will appreciate hearing from you as to measures which are being taken 
and progress being made. 

Very truly yours, 
Cash B. Haw tey, President. 


STATEMENT OF THE NATIONAL PAINT, VARNISH AND LACQUER ASSOCIATION 


The National Paint, Varnish & Lacquer Association, Ine., with headquarters 
at 1500 Rhode Island Avenue NW., Washington, D. C., is a voluntary, nonprofit, 
industrywide organization, originally established in 1888 and now comprising 
approximately 1,400 members, a large majority of whom are owners of small 
business. They are engaged in the manufacture and distribution of paint, 
varnish, lacquer, and allied products, or of equipment and materials used in 
such manufacture. Collectively they produce approximately 90 percent of the 
total national volume of all types of paints, varnishes, and lacquers. 

The association appreciates the privilege afforded it and the industry to file 
this statement with your subcommittee. We are of the opinion that the 
amendment proposed by these bills is unnecessary and would have an extremely 
adverse effect on the members of the industry. It is for this reason that we 
are impelled to file this statement. 

The law as it reads now allows a seller to meet the lower price of a competi- 
tor so long as this is done in good faith. The importance of this right should 
not be underestimated. The ability to meet competitive conditions, and to 
do this quickly, is a necessity of existence for every company. Few have a large 
staff of lawyers and economists to advise them each time they are faced with 
meeting a competitor’s price. The Robinson-Patman Act rightly affords to a 
manufacturer the important asset of flexibility in meeting constantly changing 
competitive conditions. Congress had a firm recognition of this when it included 
the good-faith defense in the act as originally passed. 

It should be emphasized here that the meeting of competitive prices in good 
faith is available only as a defensive measure. It is not available, within the 
present terms of the act, as an offensive measure to drive competitors out of 
business. 

The proposed amendment, though advocated as a limitation of the good-faith 
defense, will, for practical reasons, amount to outright repeal. The proposed 
language limiting the good-faith defense is to allow the defense “* * * unless 
the effect of the discrimination may be to substantially lessen competition or 
tend to create a monoply in any line of commerce * * *”. If this were enacted 
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into law a businessman would be faced with deterinining beforehand whether 

r not meeting a competitor’s low price would substantially lessen competition. 
To do this is difficult. How one proves his price changes have not lessened com- 
petition is not clear even to some of the most experienced antitrust lawyers. 
rhe impracticability of making this determination would mean that the seller 
would refrain from lowering his price to meet his competitor’s in order to avoid 
prosecution under the act. His other alternative might be to lower his prices 
to all his customers. For many companies this would be as impractical as the 
first alternative, since many could not afford to do this and stay in business. 

Thus, the amendment proposed in these bills would allow a seller, who wants 
to meet his competitor’s lower prices by reducing his price to some customers, 
to reduce prices only if he reduces them to all. Since this may well mean that 
he will reduce them to none, we strongly believe that the only possible result 
will be rigid rather than truly competitive prices and the destruction of many 
companies, 

We respectfully submit that such a result would be completely counter to 
the original intent of Congress in passing the act; that a complete good-faith 
defense should be retained for the preservation of competition and that this 
committee and the Congress should act unfavorably on this proposed legislation. 

Respectfully submitted. 

Danie L. BoLANpb, General Counsel. 

Dated July 9, 1956. 


MEMORANDUM SUBMITTED BY OTIS ELLIS, GENERAL COUNSEL, NATIONAL OIL 
JOBBERS COUNCIL 


The question has been raised as to whether 8. 11 would have any impact at 
all on jobbers if the jobbers’ operations are conducted entirely within a single 
State. This memorandum proposes to deal with that question. 


1. The stated purpose of the bill is to force jobbers to discontinue retailing 


Any discussion of the legal implications of S. 11 must, of course, take account 
of the legislative history and stated purpose of the proposed legislation. Most 
significant in this respect is the statement reiterated several times by the prin- 
cipal sponsor of S. 11, Senator Kefauver, that it is the purpose of 8S. 11 to force 
jobbers to discontinue any retailing operations. * 

This has confirmed the impression that the jobbers have had throughout the 
history of the Standard Oil Detroit case, namely, that the case was really aimed 
at the jobber who is engaged in retailing. Since every jobber does some re- 
tailing at some time, and it is one stated purpose of the bill to make him dis- 
continue retailing, he must assume that the bill will be enforced to carry out 
this purpose. 


2. The Detroit case shows that.the jobber is the one primarily affected 


The strongest indication that the jobber is squarely affected by S. 11, even 
when all of his sales are made within a single State, is the Detroit case itself. 
The important point there was that the Standard Oil Co. operated in the De- 
troit area as a “dual distributor” by selling to both jobbers and also directly 
to retail dealers. Selling to jobbers and to retail dealers at differing prices 
was the basis of the price discrimination complaint by the Federal Trade 
Commission against Standard. It is important to realize that hundreds of 
jobbers—several of whom testified before the Antitrust Subcommittee—buy from 
dual distributors such as Standard and stand in the same legal position as 
Standard’s Detroit jobber customers. The express purpose of S. 11 is to reverse 
the decision of the Supreme Court and to reinstate the position of FTC which, 
as I pointed out in a brief amicus curiae filed with the court of appeals in 


‘Jacob A. Citrin, Detroit, Mich., jobber at the hearings held by the Antitrust Subcom- 
mittee of the Senate Judiciary Committee on Friday, June 29, 1956, told Senator Kefauver 
that he wanted to point out how “* * * this particular bill could hurt me as a jobber, 
and how it could hurt all the other jobbers.” enator Kefauver replied, “You are the one 
that the bill is supposed to hurt because it is supposed to try to prevent you from retailing 
as a jobber” (tr. 678, Ward & Paul). 

Later during the testimony of Mr. Citrin Senator Kefauver said: “You gasoline job- 
bers, if that is what you classify yourself as, cannot have your cake and eat it, too. 
You cannot be a jobber and run retail service stations and at the same time expect to have 
other retail eustomers who are in position to stay in business” (tr. 690). 

Senator Kefauver also said: “I would suggest when you are a jobber that you get out of 
the retail business and sell to all of your customers at the same price and that you not get 
into the retail business and unfairly compete with your own retail customers” (tr. 691). 
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Chicago on behalf of NOJC (attached hereto as an exhibit), is a direct attack 
on the jobber function in the distribution of gasoline. 

The real impact of the Detroit case if it had been decided in favor of the 
FTC would be not on Standard, but on Standard’s jobbers and jobbers sim- 
ilarly situated. The Federal Trade Commission’s cease and desist order in 
effect directed Standard to cut off its jobbers unless they (1) stopped selling 
as retailers and (2) stopped selling to other dealers at any lower price, or on 
any better terms, than Standard itself sold to its dealers. 

Now, Standard could readily have cut off its jobbers, bought them out or 
otherwise stopped selling to them, and this would have complied with the 
Federal Trade Commission’s order. But although the order named Standard 
as the respondent, the jobbers would have been the real victims. For when a 
jobber is cut off from its regular supplier by order of the FTC, it is of little 
consequence whether the Commission's order has his name on it or is directed 
at his supplier—if the end result is to put him out of business. 

As I have pointed out in my brief, the real impact of the Detroit case on the 

jobber was confirmed by a scholarly study published by the editors of the Harvard 
Law Review who concluded— 
“the jobber will suffer most by the enforcement of [the FTC order]. He will 
either be eliminated from the distribution process by his supplier or suffer a 
limitation of his freedom of action through some form of resale price main- 
tenance” (note, Functional Discounts Under the Robinson-Patman act: The 
Standard Oil Litigation, 67 Harvard Law Review 294, at pp. 311-312). 

“Under the Standard Oil order the jobber must either abandon his retail oper- 
ations or comply with the reiatively burdensome dual-function procedures and 
pay the higher tank-wagon price on part of his gallonage” (id. at p. 313). 

“More serious to the jobber is the fact that his very existence is in jeopardy 
as a result of [the FTC order]. Because of the extremely delicate position in 
which that order places the supplier, a supplier might find the risks so great 
that he will stop using a jobber distribution channel. This would seem an un- 
fortunate result. The greater assistance which jobbers give to retailers tends 
to reduce the large number of business failures, and jobbers may operate with 
efficiency equal to or greater than that of their suppliers” (id. at p, 314). 

“The Standard Oil litigation affords a typical illustration of the questionable 
and unexpected economic consequences which may result from the Robinson- 
Patman Act. Although jobbers and integrated retailers undoubtedly perform 
useful economic functions, they may find themselves cut off by major suppliers 
or deprived of the discounts which are necessary to permit them to incur the 
costs of their additional distributive functions. At the least, they may con- 
tinue in business only at the cost of considerable inconvenience and loss of 
economic freedom” (id. at pp. 316-317). 

In the face of the position taken by the FTC in the Detroit case, the Commis- 
sion cannot now say that jobbers need not be concerned if the decision of the 
courts were overruled by S. 11. 

You have to remember that the principal opportunity for a retailer to expand 
his business and become a jobber arises when a retailer who owns and operates 
multiple stations becomes interested in supplying additional stations other than 
his own, and proposes to acquire bulk-storage facilities, transportation facili- 
ties, ete. Normally in those circumstances he would approach his own regular 
supplier who knows him best and who might be willing to supply him with ad- 
ditional credit, etc. 

But if the Detroit case were decided the other way, or if S. 11 became law, 
such a supplier could not take on a jobber account. This has been the most im- 
portant limiting factor that has discouraged suppliers from selling to a greater 
extent through jobbers. The birth of new jobber businesses has thus been stifled 
during the past 15 or 16 years while the outcome of the Detroit case was in doubt. 
On this account jobbers have been seriously concerned over the Detroit case and 
are not concerned about 8. 11. 


8. Proceedings can also be brought against jobbers directly 

Over and above the very serious dangers facing the jobber when the Federal 
Trade Commission, as in the Detroit case, strikes at him indirectly by filing suit 
against his supplier, the jobber is also exposed to suit against him directly under 
the Robinson-Patman Act. 

To the extent that a jobber’s operations extend over State lines, it is more 
than probable that FTC would conclude that he can be sued directly. The opera- 
tions of many if not most jobbers extend at least in part across State boundaries. 
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Whether or not a jobber sells across State lines, today many jobbers pick up their 
supplies in their own transportation facilities right at the refinery or at a major 
terminal in another State. Jobbers are doing this to an ever-increasing extent. 
Also, many jobbers will order and purchase their gasoline from refineries located 
outside their State. Is there any doubt that FTC would fail to consider such 
jobbers to be engaged in interstate commerce? And if they considered such a 
jobber to be engaged in interstate commerce, would they consider that the “stream 
of commerce” ended before the product was delivered to a retail eustomer ? 

The mere fact that a jobber buys from outside the State subjects him to the 
risk of FTC or private treble damage action under the Robinson-Patman Act. 
This means that the jobber who merely receives gasoline shipped in interstate 
commerce has no assurance that the law will not be applied directly to him. It 
has been held on numerous occasions that a middleman, or even a retailer, 
who orders merchandise from outside the State and receives it for resale solely 
within the State is himself, under certain circumstances, engaged in interstate 
commerce under the Robinson-Patman Act. (See, most recently, Rocky Moun- 
tain Wholesale Company, FTC Docket No. 6320 (June 7, 1956). Also, Associ- 
ated Merchandising Corp. et al., 40 FTC 578 (1945), involving numerous retail 
department stores as respondents. ) 

Under section 2 (f) of the Robinson-Patman Act, the jobber might be sued for 
accepting from his supplier a jobber price differential under the exact circum- 
stances involved in the Detroit case. If a supplier such as Standard violates 
the law by giving his jobber customers a lower price than to his dealers— 
which was the position of the FTC in the Detroit case that S. 11 would now 
reinstate—section 2 (f) makes the jobber equally guilty in knowingly receiv- 
ing it. So, even if the jobber sold only within a single State, he might be sub- 
ject to suit directly under section 2 (f) whenever his supplier was violating 
section 2 (a). Among the suits recently brought by the Federal Trade Com- 
mission against jobbers or even retailers under such circumstances are Borden- 
Aicklen Auto Supply Co., Inc., et al. and D & N Auto Parts Company, Inc. et al. 
(FTC Dockets No. 5766 and 5767), involving numerous jobbers, and the Asso- 
ciated Merchandising Corp. case cited above concerning retailers. 

If held to be in commerce, the jobber also runs serious risk of direct suit 
whenever in his own reselling operations he should charge one of his dealers 
a lower price than to others for the purpose of meeting competition in good 
faith, Under a recent FTC ruling, middlemen ordering goods from another 
State for resale solely within the State are “engaged in commerce” (Rocky 
Mountain Wholesale Co., cited above). 

If such a middleman also resold to dealers across State lines, FTC doubt- 
less would likewise hold that such pricing is covered by the provisions of the 
Robinson-Patman Act. 

However, even if such a middleman (or jobber) resold to dealers entirely 
within a single State, he is still in danger of proceedings brought directly against 
him. It is clear from the legislative history of the Robinson-Patman Act that 
the Congress in the Robinson-Patman Act used language that “covers all dis- 
criminations, both interstate and intrastate, that lie within the limits of Fed- 
eral authority.” (See the conference report on the Robinson-Patman Act, H. R. 
Rept. No. 2951, 74th Cong. 2d Sess., p. 6). In Alabama Independent Service 
Association v. Shell Petroleum Corp. (28 F. Supp. 386-389 (N. D. Ala. 1939) ) 
it was held that the Robinson-Patman Act reached gasoline sales from bulk 
plants located within the State, because the statute was said to “invoke the 
full power of the Congress over interstate commerce.” The Supreme Court's 
most recent discussion of the interstate commerce reach of the Robinson-Pat- 
man Act also suggests that the statute is quite flexible in this regard, and as 
all other antitrust laws will be construed broadly to cover sometimes even 
activities taking place entirely within the State borders (Moore v. Mead’s Fine 
Bread %o., 348 U. S. (1954) ). 

In view of the recent antitrust indictment filed by the Department of Justice 
against the Garden State Gasoline Retailers Association of New Jersey, it can 
hardly be said that the prices charged by jobbers are fully exempt today after 
the Justice Department takes the position that the prices of retailers are covered. 

Gasoline sales to dealers have also been held to occur “in the stream of inter- 
state commerce,” thus satisfying the “commerce” requirements of the Robinson- 
Patman Act. The Supreme Court in the Detroit case itself ruled that gasoline 
sales from Michigan bulk plants to Michigan customers occurred “in the stream 
of interstate commerce” (340 U. S. 231, 237-238 (1951)). And the United States 
distriet court in Connecticut only recently found that gasoline sales to dealers 
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were “in commerce” and covered by the Robinson-Patman Act (Enterprise In- 
dustries v. The Texas Co., 136 F. Supp. 420 (D. Conn. 155) ). 

Even more in point, an initial decision of the Federal Trade Commission only 
this year held that a wholesaler-retailer of LP gas was covered. According to 
the findings : 

“Respondent Butane Wholesale Gas Co. purchased LP gas beyond the borders 
of Arkansas, and sold it through its instrumentality, respondent Zero LP-Gas 
Co., in the Lake Village area of Arkansas. We must conclude, therefore that 
the acts and practices of both respondent Butane Wholesale Gas Co. and its sub- 
sidiary, respondent Zero LP-Gas Co., which were performed in the marketing 
area of Lake Village, Ark., were performed as part of interstate transactions, 
over which the Federal Trade Commission has jurisdiction” (FTC Docket No, 
6227, January 18, 1956, pp. 4-5). 

The jobber in such a situation has to worry not only about action by the Fed- 
eral Trade Commission, but also faces the danger of treble-damage actions 
brought by private parties. In this regard, the United States district court in 
Chicago ruled that the Supreme Court’s decision in the Mead’s Fine Bread case, 
cited above, meant that a treble-damage suit might be filed even against a wholly 
intrastate seller (Bowman Dairy Co. v. Hedlin Dairy Co., 126 F. Supp. 749 (N. D. 
Ill. 1954) ). 

In light of these decisions, the jobber’s fear of prosecution under the Robinson- 
Patman Act, whether as a recipient of a lower price granted by his supplier to 
meet competition or as the grantor of a lower price in the course of resale to 
retail dealers, is real and substantial irrespective of whether the jobber sells 
gasoline across State lines or resells entirely within the State—particularly when 
the gasoline originated outside the State. 


CONCLUSION 


For these reasons, 8. 11 by proposing to overrule the Supreme Court’s decision 
in the Detroit case would create a serious danger to the business survival of the 
jobber. The jobber is in jeopardy when the Commission strikes at him by way 
of bringing action against his supplier, and he must be equally concerned over 
proceedings brought against him directly by the Commission or treble-damage 
plaintiffs for having received or granted lower prices quoted for the purpose of 


meeting competition in good faith. 


Senator Keravuver. This terminates the hearing. We will stand in 
recess. 
(Whereupon, at 3: 45 p. m., the subcommittee adjourned. ) 


x 
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